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Presidential Documents 

Tide 3— 

Memorandum of May 18, 1992 

The President 

Delegation of Authority With Respect to Reports Concerning 
China Weapons Proliferation, Human Rights, and Trade Prac¬ 
tices 

Memorandum for the Secretary of State, the Secretary of Defense, the 
Secretary of Commerce, the United States Trade Representative [and] the 
Director of the United States Arms Control and Disarmament Agency 

By virtue of the authority vested in me by the Constitution and laws of the 
United States of America, including section 301 of title 3 of the United States 
Code, 1 hereby delegate to the Secretary of State the functions vested in me by 
section 303 and section 324 of the Foreign Relations Authorization Act, Fiscal 
Years 1992 and 1993 (Public Law 102-138). These functions shall be exercised 
in consultation with the Secretary of Defense, the Secretary of Commerce, the 
Director of the United States Arms Control and Disarmament Agency, the 
United States Trade Representative (with respect to the functions described in 
section 303), and other appropriate departments and agencies. 

The functions delegated herein may be redelegated a9 appropriate. 

The Secretary of State is authorized and directed to publish this memorandum 
in the Federal Register. 

[FR Doc. 93-12872 

Filed 5-28-92; 3 42 pm] 

Billing code 3195-01-M 

\s 

THE WHITE HOUSE, 

Washington, May 18. 1992. 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which rs 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 319 

(Docket No. 91-183-2] 

Importation of Citrus Fruit From 
Australia 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
action: Final rule. 

summary: We are allowing the 
importation of oranges, lemons, limes, 
mandarins, and grapefruit from 
Australia’s Riverland district, an 
irrigated horticultural area in South 
Australia. We are taking this action 
because we have determined that 
adequate means are available to prevent 
the introduction of fruit flies and other 
injurious insects into the United States 
This rule will provide importers and 
consumers in the United States with an 
additional source of citrus. 

EFFECTIVE DATE: May 22, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Peter M. Grosser, Senior Operations 
Officer, Port Operations, PPQ, APHIS, 
USDA, room 632, Federal Building, 6505 
Belcrest Road, Hyattsville, MD 20782; 
(301) 436-6799. . 

SUPPLEMENTARY INFORMATION: 

Background 

The Fruits and Vegetables regulations 
in 7 CFR 319.56 el seq. (referred to below 
as “the regulations”) prohibit or restrict 
the importation of fruits and vegetables 
to prevent the introduction and 
dissemination of injurious insects, 
including fruit flies, that are new to or 
not widely distributed in the United 
States. Paragraphs (e) and (f) of 
§ 319.56-2 contain requirements for the 
importation of certain fruits and 


vegetables based on their origin in a 
definite area or district. The definite 
area or district must meet certain 
criteria, including criteria designed to 
ensure that the area or district is free 
from all or certain injurious insects. 

Prior to the effective date of this final 
rule, the regulations in § 319.56 did not 
provide for the importation of citrus 
from Australia because the 
Mediterranean fruit fly [Ceratitis 
capitate [Wiedemann]) and the 
Queensland fruit fly [Dacus tryoni 
[Frogg]). insects injurious to citrus and 
not widely distributed in the United 
States, are known to attack citrus in 
Australia. 

On February 3,1992, the Animal and 
Plant Health Inspection Service (APHIS) 
published in the Federal Register (57 FR 
3963-3965, Docket No. 91-183) a 
proposal to amend the regulations by 
allowing the importation of oranges 
[Citrus sinensis [Osbeck]); lemons [C. 
limonia [Osbeck] and meyeri [Tanaka]); 
limes [C. aurantiifolia [Swingle] and 
latiifolia [Tanaka]); mandarins, 
including satsumas, tangerines, tangors, 
and other fruits grown from this species 
or its hybrids (C. reticulata [Blanco]); 
and grapefruit (C. paradisi (MacFad.J) 
from the fruit fly-free Riverland district 
of South Australia. Because the 
Riverland district meets the “definite 
area or district” criteria set forth in 
§ 319.56-2 (e)(4) and (f), we proposed to 
allow importation of this citrus without 
treatment for fruit flie 3 . We further 
proposed to allow citrus to continue to 
be imported from the Riverland distiic* 
in the event of a fruit fly infestation, 
subject to completion of an APHIS- 
authorized cold treatment for that fruit 
fly. 

The proposed rule announced that we 
would accept comments on these 
regulatory changes if they were received 
on or before March 4,1992. We received 
21 comments by the closing date, 
submitted by importers, citrus growers' 
organizations, marketers, distributors. 
State departments of agriculture, and 
representatives of foreign governments. 
The comments requesting clarification 
or changes, and changes we are making 
to the rule in response to them, are 
discussed below. 

Several commenters requested more 
information about surveys and other 
technical matters discussed in the 
documentation submitted by the 
Australian Quarantine and Inspection 


Service (AQIS). APHIS has forwarded 
the information requested to those 
commenters. 

Comments on the Proposed Rule 

Comment: The proposed rule did not 
discuss the history of fruit fly 
occurrence in the Riverland district. 

Response: The Mediterranean fruit fly 
has never been found in the Riverland 
district. The Queensland fruit fly has 
been found seven times in fruit fly traps 
in the Riverland district; it has never 
been found in fruit. The only recent 
incident occurred in 1991, when five 
male flies were detected, separately, 
between February 25th and March 18th. 
There is no record of an established, 
breeding fruit fly population anywhere 
in South Australia. The South Australian 
Department of Agriculture has 
continuously maintained a fruit fly 
monitoring and eradication program 
since 1985. 

Comment: The documentation 
submitted by AQIS does not indicate 
use of the McPhail trap, baited with a 
protein hydrosylate food lure, in the 
trapping protocol. The food-baited 
McPhail trap attracts tephritid fruit flies, 
which are not attracted to methyl 
eugenol, cuelure, or trimedlure, and 
female tephritid fruit flies searching for 
food and oviposition sites. The McPhail 
trap is particularly recommended in 
local urban areas, where fruit fly 
introductions would most likely occur. 

Response: We have discussed this 
issue with the Australians, who have 
agreed to use McPhail traps, baited with 
protein hydrosylate, in the townships. 

Comment: Because AQIS will not 
accept any fruit from Caiifornia if a fly 
is trapped within 50 miles of any fruit fly 
detection, the United States should, 
under similar circumstances, refuse to 
accept any fruit from the Riverland 
district. 

Response : As explained in the 
preamble to the proposed rule, we will 
not accept fruit from the Riverland 
district if a fruit fly is detected unless 
§ 319.56-2d explicitly authorizes a cold 
treatment for that pest. Provided the 
fruit is cold-treated in accordance with 
the regulations, it does not represent a 
threat to U.S. citrus. 

Comment: What procedure will the 
AQIS use to discriminate between citrus 
originating in the Riverland district and 
other Australian citrus destined for the 
United States? 
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Response: We are allowing 
importation into the United States of no 
citrus other than that which is grown in 
the fruit fly-free Riverland district. The 
continuously operating system of road 
blocks maintained by AQIS prevents 
movement of citrus from other parts of 
the country into the Riverland district. 
The problem of discriminating between 
Riverland and other citrus, therefore, 
does not arise: citrus originating 
elsewhere cannot be imported into, or 
exported from, the Riverland district. 

Comment: The potential risk of 
introducing into the United States 
serious diseases that exist in Australia, 
such as the blackspot pathogen. 
Guignardia citricarpa. and Sphaceloma 
fowcetti var. scabiosa, is such that 
citrus from Australia should be 
prohibited from entering the United 
States, unless APHIS determines the 
Riverland district to be totally free of 
these diseases of concern and an export 
fruit monitoring system is established. 

Response: We do not believe that 
citrus from the Riverland district is 
likely to introduce a serious disease into 
the United States. Neither Guignardia 
citricarpa . nor Sphaceloma fowcetti var. 
scabiosa. has ever been reported in 
South Australia. Guignardia citricarpa. 
and Sphaceloma fowcetti var. scabiosa. 
occur where abundant rainfall and a 
suitable temperature range favor 
infection development and symptom 
expression, not in inland areas such as 
the arid, hot Riverland district. We do 
not believe these diseases could survive 
in the irrigated horticultural areas of the 
Riverland district. This fact, plus the 
pest- and disease-monitoring system 
continuously maintained by the plant 
pest authorities in the Riverland district, 
convince us that the disease risk posed 
by citrus from the Riverland district is 
minimal. If either Guignardia citricarpa. 
or Sphaceloma fawcetti var. scabiosa. in 
Riverland citrus were intercepted in 
Riverland citrus, our importation 
program would cease immediately, 
pending completion of 9 risk analysis. 

Comment The definition of the 
Riverland district previously supplied by 
the South Australian Department of 
Agriculture (SADA) and incorporated 
into APHIS’S proposed rule erroneously 
identified the geographic area of Hamley 
as a “hundred.” Hamley is. in fact, a 
county, and has never been subdivided 
into hundreds. The definition of the 
Riverland district should be corrected to 
properly characterize the county unit of 
Hamley. 

Response: We appreciate this 
clarification forwarded by the Embassy 
of Australia, and have changed the 
introductory text of 5 319.56~2v. The 
pest-free Riverland district is now 


defined as comprising the irrigated 
horticultural areas within the county of 
Hamley and within the hundreds of 
Bookpurnong, Cadell. Gordon. Holder. 
Katarapko. Loveday. Markaranka, 
Moorook. Murtho. Parcoola. Paringa, 
Pooginook. Pyap, Stuart, and Waikerie. 

Comment : The proposed rule did not 
state whether citrus cold-treated in 
transit could enter the United States. 

Response: To dispel ambiguity, we 
have changed the wording of § 319.56-2v 
to state that citrus that completes cold- 
treatment before arriving at a U.S. port, 
whether in Australia or in transit, may 
enter the United States through any port. 

Based on the rationale set forth in the 
proposal and in this document, we are 
adopting the provisions of the proposal 
as a final rule, w ith the changes noted 
above. We are also making one editorial 
change. Although the preamble to the 
proposed rule clearly stated that the 
Riverland District is free of all fruit flies, 
the wording of the introductory text of 
proposed § 319.56-2v suggests that the 
Riverland District meets the criteria of 
§ 319.56-2 (e) and (f) with regard to the 
Mediterranean fruit fly and the 
Queensland fruit fly only. We have 
reworded the introductory text of 
§ 319.56-2v(a) in this final rule to make 
clear that the Riverland District meets 
the criteria of § 319.563 (e) and (f) with 
regard to all fruit flies destructive of 
citrus. 

Effective Date 

Mr. Robert Melland, Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that this 
rulemaking proceeding should be 
expedited by making this rule effective 
upon signature. This rule relieves 
restrictions on the importation of citrus 
from the Riverland district, a fruit fly- 
free area in South Australia, Australia. 
Prompt implementation is necessary for 
the final rule to be effective in time for 
the summer shipping season for the fruit. 
This rulemaking will benefit interested 
U.S. importers, distributors, and retailers 
by allowing them the opportunity to 
import, distribute, and sell Australian 
citrus. It also will provide U S. 
consumers with additional sources of 
naval oranges during the domestic off¬ 
season. when such fruit is generally 
unavailable. 

Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this proposed rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 


million; will not cause a major increase 
in costs or prices for consumers, 
individual industries. Federal. State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The regulations permit importation of 
oranges, lemons, limes, mandarins, and 
grapefruit from the Riverland district of 
Australia into the United States. 
However. Australian citrus exporters 
indicate that navel oranges are the only 
commodity that will be exported to the 
United States on a regular basis. The 
majority of these oranges will enter U.S. 
markets from June through August, when 
domestic fresh navel oranges are 
unavailable. 

Australian industry officials estimate 
shipping volumes will range from 
100,000 to 200.000 30-liter cartons 
annually, or approximately 2.000 to 5.00C 
tons. Total annual U.S. production of 
navel oranges approximates 1.3 million 
tons; Florida’s annual production 
averages 329,000 tons. Thus, the 
Australian exports will represent less 
than 2 percent of fresh Florida navel 
orange production, and less than .5 
percent of total fresh navel orange 
production in the United States. 

There are approximately 14.000 
orange growers in the United States. 
Approximately 84 percent of all growers 
harvest less than 50 acres of oranges 
annually. These groves represent about 
18 percent of the total acreage of 
oranges harvested. It is obvious that the 
orange industry consists primarily of 
small entities. However, since the small 
quantities of oranges imported from 
Australia will be arriving during 
domestic growers’ off-season, it is 
unlikely that either small or large 
growers will be affected by the 
regulations. The regulation simply 
provides consumers with fresh navel 
orfcnges during the summer months, 
wbpn they are not otherwise available. 

It is not expected to have an impact on 
related U.S. industries. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
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Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR, 
part 3015, subpart V.) 

Executive Order 12778 

This final rule allows oranges. lemons, 
limes, mandarins, and grapefruit to be 
imported into the United States from the 
Riverland district, an irrigated 
horticultural area in South Australia, 
Australia. State and local laws and 
regulations regarding citrus imported 
under this rule will be preempted while 
the fruit is in foreign commerce. Fresh 
citrus is generally imported for 
immediate distribution and sale to the 
consuming public, and would remain in 
foreign commerce until sold to the 
ultimate consumer. The question of 
when foreign commerce ceases in other 
cases must be addressed on a case-by- 
case basis. No retroactive effect is to be 
given to this rule. This rule does not 
require administrative proceedings 
before parties may file suit in court. 

Paperwork Reduction Act 

This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 el 
seq.) 

List of Subjects in 7 CFR Part 319 

Agricultural commodities. Fruit, 
Imports. Plant diseases and pests. Plants 
(Agriculture), Quarantine, 
Transportation. 

Accordingly, we are amending 7 CFR 
part 319 as follows: 

PART 319—FOREIGN QUARANTINE 
NOTICES 

1. The authority citation for part 319 
continues to read as follows: 

Authority: 7 U.S.C. 150dd, 150ee. 150ff, 151- 
167; 7 CFR 2.17, 2.51, and 371.2(c). unless 
otherwise noted. 

2. In Subpart—Fruits and Vegetables, 
a new 5 319.56-2v is added to read as 
follows: 

§ 319.56-2V Conditions governing the 
entry of citrus from Australia. 

The Administrator has determined 
that the irrigated horticultural areas 
within the county of Hamley and within 
the following geographic subdivisions, 
called “hundreds,'’ of the Riverland 
district of South Australia, Australia, 
meet the criteria of § 319.58-2 (e) and (f) 
with regard to the Mediterranean fruit 
fly (Ceratitis capitata [Wiedemann]), 
the Queensland fruit fly (Dacus tryoni 
[Frogg]) and other fruit flies destructive 
of citrus: Bookpumong, Cadell, Gordon, 
Holder, Katarapko. Loveday. 


Markaranka. Moorook, Murtho, 
Parcoola, Paringa, Pooginook, Pyap, 
Stuart, and Waikerie. 

(a) Oranges (Citrus sinensis 
[Osbeck]); lemons (C. Jimonia [Osbeck] 
and meyeri [Tanaka]); limes (C. 
aurantiifolia [Swingle] and lotiifoJia 
[Tanaka]); mandarins, including 
satsumas, tangerines, tangors, and other 
fruits grown from this species or its 
hybrids (C. reticulata [Blanco]); and 
grapefruit (C. paradisi [MacFad.]) may 
be imported from the Riverland district 
without treatment for fruit flies, subject 
to paragraph (b) and all other applicable 
requirements of this subpart. 

(b) If surveys conducted in 
accordance with $ 319.56—2(f) detect, in 
the areas listed in this paragraph, the 
Mediterranean fruit fly (Ceratitis 
capitata [Wiedemann]), the Queensland 
fruit fly (Dacus tryoni [Frogg]), or other 
fruit flies for which a cold treatment 
authorized under § 319.58-2d of this 
subpart is available, the citrus will 
remain eligible for importation into the 
United States in accordance with 

§ 319.56-2(e)(2), provided they undergo 
that treatment in accordance with the 
regulations, and provided all other 
applicable requirements of this subpart 
are met. If no approved treatment for the 
detected fruit fly appears in § 319.56-2d, 
importation of citrus from the Riverland 
district is prohibited. Entry is limited to 
North Atlantic ports north of and 
including Baltimore, MD, if treatment is 
to be completed in the United States. 
Entry may be through any port if 
treatment has been completed in 
Australia or in transit to the United 
States. 

Done in Washington, DC. this 22nd day of 
May. 1992. 

Robert Melland, 

Administrator. Animal and Plant Health 
Inspection Service. 

|FR Doc. 92-12416 Filed 5-27-92; 8:45 am] 
BILLING CODE 3410-34-M 


DEPARTMENT OF THE TREASURY 

Office of the Comptroller of the 
Currency 

12 CFR Part 8 

[Docket No. 92-9] 

Assessments 

agency: Office of the Comptroller of the 
Currency, Treasury. 
action: Final rule. 

summary: The Office of the Comptroller 
of the Currency (OCC) is adopting its 
proposal to amend its regulations on 
assessments to increase the assessment 


schedule marginal rates by 30 percent 
and set asset brackets for all national 
banks. The effect of this change is a 27 
to 30 percent increase in assessment 
payments for individual national banks. 
Also, the OCC is changing the method 
used to index the assessment schedule 
for inflation or deflation. The OCC will 
now adjust the marginal assessment 
rates. In the past, the OCC adjusted the 
asset size ranges against which the 
marginal assessment rates were applied. 
The revised schedule replaces the 
current schedule for assessments due on 
or before July 31.1992. This final rule 
affects national banks. District of 
Columbia banks supervised by the OCC, 
and federally licensed branches and 
agencies of foreign banks. This final rule 
is intended to provide adequate funding 
for the increased examination 
requirements necessitated primarily by 
the Federal Deposit Insurance 
Corporation Improvement Act of 1991 
(FDICIA), but also by other changes in 
the industry. As stated in the Notice of 
Proposed Rulemaking, the OCC also 
plans to conduct a future rulemaking to 
evaluate other long-term assessment 
alternatives that will take into 
consideration bank performance and 
other characteristics that cause the OCC 
to devote additional resources to 
supervision. 

EFFECTIVE DATE: June 29, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Roy Madsen. Associate Director. 
Financial Management. (202) 874-5130; 
or Christina Trojan-Masnyk, Attorney. 
Legal Advisory Services Division, (202) 
874-5320, Office of the Comptroller of 
the Currency, Washington. DC 20219. 

SUPPLEMENTARY INFORMATION: 

Background 

Under the National Bank Act, 12 
U.S.C. 1 et seq., the OCC is responsible 
for supervising national banks and 
ensuring that they comply with 
applicable laws and operate in a safe 
and sound manner. The OCC uses the 
examination process to carry out these 
responsibilities. Pursuant to 12 U.S.C. 

482, as amended by section 114 of the 
Federal Deposit Insurance Corporation 
Improvement Act of 1991, Public Law 
No. 102-242,105 Stat. 2236 (1991) the 
OCC “may impose and collect 
assessments, fees, or other charges as 
necessary or appropriate * * *” from 
national banks, District of Columbia 
banks supervised by the OCC, and 
federally licensed branches and 

agencies of foreign banks.to 

meet the Comptroller’s expenses in 
carrying out authorized activities.” The 
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OCCs assessment regulation is located 
at 12 CFR Part 8. 

On November 30.1990 (55 FR 49838). 
the OCC modified 12 CFR part 8 to 
increase assessments to meet short-term 
funding needs projected at that time. 
Largely due to the increased 
examination requirements in FDICIA. 
that increase is insufficient to fund the 
OCC’s operations. Section 111 of 
FDICIA requires an examination of most 
insured depository institutions every 12 
months; as an exception, a small number 
of banks in outstanding condition may 
be examined on an 18-month cycle if 
they meet certain criteria related to 
asset size and condition. These 
examinations either replace or augment 
the bank supervisory reviews currently 
made by the OCC and are substantially 
more resource intensive. To meet these 
new statutory requirements, the OCC 
must significantly increase its 
examination work force over the next 
three years. 

Notice of Proposed Rulemaking 

On March 10,1992. the OCC published 
a notice of proposed rulemaking (Docket 
No. 92-2) in the Federal Register (57 FR 
8424) proposing revisions to the 
assessment schedule. The OCC 
proposed to increase national bank 
assessments due by July 31,1992, and to 
change the way the assessment 
schedule is indexed to compensate for 
inflation or deflation. The OCC also 
solicited comments on an alternative 
funding structure that wculd impose a 
“performance-based'* adjustment for 
those banks with performance or other 
characteristics that require the OCC to 
devote additional resources to supervise 
them. 

A copy of the proposal was sent to the 
chief executive officer of each national 
bank (Banking Bulletin 92-13, March 9. 
1992). The banking bulletin ensured that 
each national bank received direct and 
timely notice of the proposed 
assessment revision and the opportunity 
to comment both on the assessment 
schedule changes and on a possible 
long-term funding alternative. In 
addition. OCC staff provided briefings 
for representatives of the press and 
bank trade groups. 

Final Rule 

Thi9 final rule provides the funding 
required to meet new bank examination 
requirements mandated by the FDICIA. 
FDICIA requires a significant increase in 
examination staff and activities. The 
OCC estimates that implementation of 
the annual examination provisions will 
require an average of 35 more work days 
per bank for national banks under $1 
billion In assets. The new statutory 


requirements are imposed at a time 
when the OCCs resources are already 
fully engaged in dealing with the 
difficulties within the banking system. 
Additionally, rapid changes in the 
financial services industry have placed 
increased demands on the OCCs 
supervisory capabilities. To meet the 
examination requirements mandated by 
FDICLA, the OCC must increase the size 
of its examiner staff by at least 30 
percent over the next few years, starting 
with the hiring of approximately 300 
additional examiners in 1992, and 
another 300 examiners in 1993. The 
increased funding is necessary despite 
the aggressive changes OCC has made 
to absorb additional supervision 
requirements by reallocating existing 
staff to direct bank supervision and 
reducing expenses not directly related to 
bank superv ision. 

This final rule is expected to provide 
adequate funding for increases in 
examination staff and activity that are 
required immediately to meet the 
supervisory requirements of FDICIA. In 
1991, the OCC projected assessment 
shortfalls, but was able to reduce the 
expected deficit by tightly controlling 
costs. Without the assessment increase 
in 1992, the OCC projects a $36 million 
deficit due to the cumulative costs of 
hiring, training, and deploying the 
additional examiners even with 
continued cost controls. Larger deficits 
for 1993 and beyond would occur 
without this rule as the OCC increases 
resources to fulfill the new examination 
requirements of FDICIA. 

The OCC recognizes that the current 
assessment schedule contains several 
weaknesses. Because of these 
weaknesses, the schedule has not 
provided adequate funding for the 
OCCs increasing supervisory 
responsibilities and has required 
frequent adjustments. Under the current 
schedule, differences in supervisory 
costs resulting from a bank’s condition 
are not reflected directly in the size of 
the payments banks must make. As 
stated in the Notice of Proposed 
Rulemaking, the OCC plans to conduct a 
future rulemaking to consider long-term 
funding alternatives that take into 
account a bank’s performance and 
assess higher fees for those banks with 
performance of other characteristics that 
cause the OCC to devote additional 
resources to their supervision. 

Uncertain Asset Growth 

Approximately 90 percent of OCCs 
revenues are generated from 
assessments calculated on the basis of 
each bank's total assets. The OCCs 
assessment income fluctuates with 
changes in the amount of national bank 


assets. In recent years, the OCCs ability 
to generate adequate funding for 
necessary levels of bank supervision 
has deteriorated as bank asset growth 
rates have declined. 

In the early 1980s, national bank 
assets grew at annual rates of 7.0 
percent or more. In 1987. the growth rate 
fell dramatically to 1.7 percent. Although 
1988 and 1989 asset growth rates were 
4.3 and 7.0 percent respectively, in 1990 
and 1991 national bank asset growth 
rates fell to only 0.4 percent for each 
year. The OCC anticipates that asset 
growth could continue to be uncertain 
through the 1990s. with only nominal 
growth anticipated in the short term. 
Although asset growth has declined, the 
OCCs supervisory demands have not. 

Supervisory Environment 

In 1991. the OCC increased its 
examiner resources in response to 
deteriorating economic conditions and 
an increase in the number of problem 
institutions. Difficulties in various 
geographic and economic sectors 
continue to keep the number of problem 
banks at high levels. Current resources 
do not permit the OCC to meet these 
pressures and, at the same time, comply 
with FDICIA examination requirements. 

Rapid changes affecting the entire 
financial services industry have also 
increased the demands on the OCCs 
supervisory capabilities. To ensure the 
safety and soundness of national banks 
in a dynamic financial services industry, 
the OCC must develop policies and 
maintain expertise consistent with 
marketing, strategic, and technological 
advances at all banks. New banking 
techniques and methods require 
specialized training and additional 
examination efforts to maintain the 
safety and soundness of the system. 

Comments Received 

The OCC received 67 comments in 
resp-onse to its March 10.1992, notice of 
proposed rulemaking. The comments 
were made by representatives of 
national banks, national bank holding 
companies, and trade associations. 

The majority of the commcnters either 
opposed an increase in assessment rates 
at this time or did not favor an increase 
of the size proposed. A few commenters 
favored the proposal. Several 
commenters offered suggestions and 
comments for other measures. 

The commenters primarily raised four 
issues: Subsidization of bank 
supervision costs; OCC costs and 
efficiency; regulatory cost and burden; 
and indexation methods. The following 
sections describe the commenters’ views 
and the OCC’s response. 
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Healthy Banks Should Not Subsidize the 
Cost of Supervising Problem Banks 

Many commenters observed that the 
current assessment methodology 
requires healthy, well-managed banks to 
subsidize the costs of special 
supervisory attention given to troubled 
banks. They suggested that the OCC 
should begin assessing troubled banks 
higher fees to reflect the greater effort 
required to supervise those banks. 
Several of these commenters suggested 
that the OCC should take immediate 
steps to correct the imbalance they 
perceived rather than postpone them to 
a future rulemaking. 

Additionally, some of the commenters 
proposed a flat rate schedule because 
they believe small banks subsidize large 
bank supervision. They believe that 
large banks tend to engage in more 
complicated activities and pose greater 
risks. Commenters also argued that, 
under FDICIA’s new 18-month 
examination cycle for healthy small 
banks, small banks would cost less to 
examine in the future than large banks. 

Commenters suggested three 
"performance-based” methodologies 
under which the fees that individual 
national banks pay would be related to 
their supervision costs. First, some 
commenters suggested that the OCC 
adopt “billable hours” whereby bank 
supervision time would be charged at an 
hourly rate. Second, commenters 
suggested a methodology whereby the 
assessments would fund a base level of 
supervision, and time spent above the 
base level would be billed at an hourly 
rate. Last, some commenters favored 
“assessment schedules” that impose a 
surcharge based upon identified 
“performance-based” factors, such as 
CAMEL rating or other measures that 
reflect a bank s complexity and 
riskiness. 

Data currently available to the OCC 
suggests, as a general matter, that 
healthy banks appear to subsidize 
problem banks, at least to some extent. 

In addition, available data demonstrates 
that large banks, overall, subsidize small 
banks. For example, the OCC recently 
calculated that in 1990 an average small 
national bank with assets under $300 
million paid only 77 percent of the 
OCC's cost of supervising that bank. 

The relationship between supervision 
costs and fees paid by banks may well 
change as the result of the increased 
assessment schedule and the increased 
examination requirements under 
FDIC1A. including the requirement to 
conduct examinations of all individual 
banks more frequently, whether or not 
they are part of a common holding 
company 


That is why the OCC believes it must 
implement the major provisions of 
FDICIA before considering such basic 
changes in its assessment methodology. 
To make a major change in its approach 
to assessments at this time, the OCC 
would need to rely on historical 
resource allocations that may not be 
reflective of the OCC's operations after 
full implementation of the new FDICIA 
requirements. The OCC will evaluate 
the impact of FDICIA provisions on its 
operations and also analyze the equally 
significant impact of the risk-based 
insurance premium approach ultimately 
selected by the Federal Deposit 
Insurance Corporation for the banking 
industry. In this regard, the OCC future 
operations will be affected by two 
FDICIA milestones. First, by December 
I* 1993, the OCC is required to issue 
regulations requiring banks to comply 
with numerous new safety and 
soundness standards. Second, FDICIA’s 
transition provisions for annual 
examination requirements will expire 
beginning in 1994. The OCC remains 
committed to developing an appropriate 
performance-based funding 
methodology, but will postpone such a 
change to allow it to gain a better 
understanding of its future funding 
needs under FTDICIA and to develop a 
properly defined methodology for public 
comment. 

The OCC has carefully read and 
evaluated all the comments received 
and will use them when considering 
new funding alternatives now permitted 
by FDICIA. However, in order to fund 
the annualized examination 
requirements imposed by FDICIA. the 
OCC must immediately increase its 
assessments and leave its basic 
assessment methodology unchanged. 

The OCC Should Cut Costs and increase 
Efficiency 

Many commenters opined that the 
OCC needs to reduce its operating costs 
and enhance the efficiencies of its 
operations. Commenters indicated that 
the OCC should do more with less, cut 
overhead, reduce training, and 
reallocate resources. 

The OCC has been pursuing strategies 
to control costs and to become 
increasingly more efficient. In 1991. for 
example, the OCC increased its 
supervision efforts by 330 examiner 
workyears, although only 150 new 
examiners were hired. More than 50 
percent of the increased supervisory 
effort was met by redirecting existing 
staff to examination-related activities 
from support, non-examiner training, 
and other non-examination activities. 

The OCC continues its long-term 
effort to reduce the proportion of its 


non-supervision expenses of its overall 
budget. The success of these efforts is 
reflected in the downward trend in the 
OCC's overhead rate, which measures 
the relationship of support activity costs 
to bank examination costs. Since 1987. 
the proportion of the OCC's expenses 
devoted to support activities, rather than 
to direct bank supervision, has been cut 
by 16 percent. The OCC has 
aggressively sought long-term reductions 
in office space costs by renegotiating or 
improving leases. For example, by 
relocating OCC's headquarters in 1991, 
the OCC expects to save $13.2 million in 
office space expenditures over the next 
15 years. Significant reductions have 
been made to travel and training 
expenditures not related to bank 
supervision. Preliminary figures in 1992 
suggest the OCC is succeeding in its 
efforts to reduce its overhead rate even 
further. 

The OCC's efforts to control expenses 
have been offset by the need to fund 
additional, statutorily mandated 
activities and respond to changes in the 
banking industry. The OCC estimates 
that the costs to implement and to 
comply with FDICIA will require an 
additional $26 million in budgeted 
expenditures in 1992, and another $25 to 
$30 million increase in 1993 to cover 
further staffing increases. 

Cost increases for 1992 and 1993 
related to implementation of FDICIA are 
for: 

• Compensation for 300 new 
examiners each year, 

• Examiner training and equipment 
for new examiners and to maintain the 
qualifications of existing examiners; 

• Travel to conduct more frequent 
and lengthier examinations; and, 

• Relocation funds to ensure that the 
OCC’s experienced work force is 
distributed to implement the mandated 
examination schedule in the most cost- 
effective manner. 

The combined effect of the mandated 
increase in examination requirements, 
continuing problems in the banking 
industry, and the decreased in the bank 
asset growth rate renders the current 
assessment schedule inadequate. 

Regulatory System is Overly Costly and 
Burdensome 

Many commenters expressed concern 
about the increasing regulatory cost and 
burden that the new legislation has 
placed on the national banking system. 
Commenters stated that banks are faced 
with increasing costs as a result of 
FDICIA and consumer compliance 
requirements. 

Many commenters claimed that the 
frequency and length of examinations 
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should be reduced for healthy banks. In 
addition, they claimed that the 
combination of the OCC and FD1C fee 
increases would place exorbitant 
pressures on banks* profits or result in 
increased costs to consumers. 

The OCC recognizes that bank profits 
are affected directly by compliance with 
various statutory and regulatory 
requirements and indirectly by funding 
the increased examination and 
insurance costs. The OCC is committed 
to continuing to implement a system of 
supervision that minimizes regulatory 
cost and burden on the industpr while 
striving to meet requirements imposed 
by statutes and maintain the safety and 
soundness of the national banking 
industry. And required under Section 
221 of FDICIA, the OCC and other 
financial regulatory agencies are 
engaged in a review of regulatory 
burden in an effort to eliminate 
unnecessary burden and costs for 
banks. Like the banks it supervises, 
however, the OCC must comply with 
statutory requirements. The increase in 
assessments to fund OCC supervision is 
primarily required by the examination 
requirements mandated by FDICIA. 

Indexation of Marginal Rates Will 
Provide Excessive Revenues 

A few commenter8 believed that 
changing the method of indexing would 
provide the OCC with excessive 
revenues. Changing the method of 
indexing will produce greater revenues 
for the OCC. However, this rulemaking 
provides important limitations on the 
size of those increases. Most critical is 
that the maximum size of the increase in 
marginal rates will be capped by the 
Gross Domestic Product Implicit Price 
Deflator (GDP1PD), a broad-based 
indicator of the level of inflation in the 
economy. If the assets of national banks 
continue to grow at the modest rates 
experienced recently, this will tend to 
limit the OCC’s revenues in real dollars 
to what they are today. Moreover, 
nothing in the rule makes it automatic 
that the rates will rise as much as the 
GDPIPD. The actual rate will be less if 
the assets of national banks start to 
grow at a faster rate or if OCC revenue 
needs do not require it 
There are also practical limitations on 
the OCC’s ability to increase the costs it 
imposes on the national banking system. 
The OCC is well aware that excessive 
regulatory costs diminish the ability of 
banks to earn reasonable profits 
necessary for a competitive and sound 
banking system. For these reasons, as 
previously discussed, the OCC has 
looked, and will continue to look, 
aggressively for ways to increase the 
efficiency of its operations to minimize 


any future rises in costs. All of the 
increases In staff the agency currently 
contemplates are devoted to the direct 
supervision of banks and the 
enforcement of regulations. Other areas 
are being constrained to the extent 
feasible. In the long run. the OCC 
believes increased supervision will 
result in a more stable banking system 
and will reduce losses to the insurance 
fund. Losses to the fund have been the 
principal cause of the dramatic increase 
in the regulatory cost for banks. 

It is also important to recognize that 
the radical changes in the condition and 
structure of the banking system since 
the mid-eighties have broken the 
traditional correlation between bank 
asset growth and the changes in 
supervision costs. The rate of growth of 
assets in the national banking system 
has slowed dramatically during thi9 
period. This has caused OCC revenues 
to stagnate. Unfortunately, at the same 
time, supervisory demands have 
multiplied and will increase further as 
the OCC implements FDICIA. 

Clearly the problems in the national 
banking system have taxed OCC 
resources. Not only have bank failures 
been higher than at any time since the 
1930’s but there are weaknesses in the 
portfolios of a broad spectrum of banks 
which demand closer scrutiny. Thus the 
OCC is forced to increase its revenues 
to fund increased supervision even 
though banking assets are growing at a 
very modest rate. 

Effective Date 

The OCC must act promptly to 
prevent a revenue shortfall in 1992 and 
in the following years. To meet its 
revenue needs and FDlCLA-related 
requirements, the OCC is revising the 
assessment schedule marginal rates by 
30 percent and setting rounded asset 
brackets for all national banks. The 
effect of this change is a 27 to 30 percent 
increase in assessment payments for 
individual national banks. The revised 
assessment schedule is reflected in 12 
CFR 8.2 and is effective for the 
semiannual assessment periods starting 
with June 30,1992, and beyond. The first 
semiannual assessment payment due by 
July 31.1992. will be determined by the 
actual assessment schedule contained in 
an amended notice of Comptroller of the 
Currency fees. The payment required 
under this schedule will be due by July 
31.1992. 

The assessment increase is authorized 
by 12 U.S.C. 482, as amended by section 
114 of the FDICIA. Public Law No. 102- 
242,105 Stab 2238 (1991) and is 
necessary to avoid deficits that would 
deter the OCC from meeting its existing 
and newly legislated examination 


responsibilities. The increase in 
revenues projected to be generated as a 
result of this final rule is the amount that 
the OCC believes is necessary for it to 
accomplish its mission. 

Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act, 5 U.S.C. 605(b). it is certified that 
this final rule will not have a significant 
economic impact on a substantial 
number of small entities. 

Accordingly, a regulatory flexibility 
analysis is not required. The majority of 
national banks (2.488 banks or 
approximately 64 percent) have assets 
under $100 million. Banks in this 
category would pay, on average, an 
additional $2,534 each semiannual 
assessment period. On an annual basis, 
this represents 0.008 percent of those 
banks' return on assets, which should 
not be substantial. While this final rule 
will have some impact on all national 
banks, it will not have a significant or 
disparate impact on small banks. All 
national banks, regardless of size, will 
experience a 27 to 30 percent increase in 
their assessment fees. 

Executive Order 12291 

The OCC determined that this final 
rule is not a major regulation as defined 
in Executive Order 12291 and a 
regulatory impact analysis is not 
required. All national banks are affected 
by a 27 to 30 percent increase in their 
assessment fees. As noted above, the 
effect of this increase on a bank’s return 
on assets should not be substantial. 

List of Subjects in 21 CFR Part 8 

Assessments, Fees, National banks. 

Authority and Issuance 

For the reasons set forth in the 
preamble, part 8 of chapter I of title 12 of 
the Code of Federal Regulations is 
amended as set forth below: 

PART 8-1 AMENDED] 

1. The authority citation for part 8 
continues to read a9 follows: 

Authority: 12 U.S.C. 93a. 481. 482, and 3102: 
15 U.S.C. 78c and 1; and 26 D C. Code 102. 

2. Section 8.2 is amended by revising 
paragraph (a), including the table, to 
read as follows: 

§ 8.2 Semiannual assessment. 

(a) Each national bank and each 
District of Columbia bank shall pay to 
the Comptroller of the Currency a 
semiannual assessment fee. due by 
January 31 and July 31 of each year, for 
the six-month period beginning 30 days 
before each payment date. The amount 
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of the semiannual assessment paid by 
each bank is computed as follows: 


If the tanks’ total assets (consolidated domestic and foreign 

The semiannual assessment is: 




This amount— 

Plus 


Over— 



Of excess over— 




Base amount 

Marginal rates 


Column A 


Column E 

Column 8 

Column C 

Column D 

Milton 

SO 

2 

20 

100 

200 

1.000 

2000 

6.000 

20,000 

40.000 

Million 

$2 

20 

100 

200 

1.000 

2.000 

6.000 

20.000 

40.000 

$0 

XI 

X2 

X3 

X4 

K5 

X6 

X7 

X8 

X9 

Y1 

Y2 

Y3 

V4 

Y5 

V6 

Y7 

Y8 

Y9 

Y10 

Milton 

SO 

2 

20 

100 

200 

1,000 

2.000 

6.000 

20.000 

40.000 


(1) Every national bank falls into one 
of the ten asset-size brackets denoted by 
Columns A and B. A bank's semiannual 
assessment is composed of two parts. 
The first part is the calculation of a base 
amount of the assessment, which is 
computed on the assets of the bank up 
to the lower endpoint {Column A) of the 
bracket (n which it falls. This base 
amount of the assessment is calculated 
by the OCC in Column C. 

(2) The second part is the calculation 
by the bank of assessments due on the 
remaining assets of the bank in excess 
of Column E. The excess is assessed at 
the marginal rate shown in Column D. 

(3) The total semiannual assessment 
is the amount in Column C. plus the 
amount of the bank's assets in excess 
Column E times the marginal rate in 
Column D: Assessments = 

C+((Assets—E) x D). 

(4) Each year, the OCC may index the 
marginal rates in Column D to adjust for 
the percent change in the level of prices, 
as measured by changes in the Gross 
Domestic Product Implicit Price Deflator 
(GDPIPD) for each June-to-June period. 
The OCC may at its discretion adjust 
marginal rates by amounts less than the 
percentage change in GDPIPD. The OCC 
will also adjust the amounts in Column 
C to reflect any change made to the 
marginal rate. 

(5) The specific marginal rates and 
complete assessment schedule will be 
published in the ‘‘Notice of Comptroller 
of the Currency Fees", provided for at 

§ 8.8 of this part. Each semiannual 
assessment is based upon the total 
assets shown in the bank'9 most recent 
"Consolidated Report of Condition 
(Including Domestic and Foreign 
Subsidiaries)" (Call Report) preceding 
the payment date. The assessment shall 
be computed in the manner and on the 
form provided by the Comptroller of the 
Currency. Each bank subject to the 


jurisdiction of the Comptroller of the 
Currency on the date of the second or 
fourth quarterly Call Report required by 
the Office under 12 U.S.C. 161 is subject 
to the full assessment for the next six- 
month period without proration for any 
reason. 

* • • « • 

Dated: May 22. 1992. 

Stephen R. Stein brink. 

Acting Comptroller of the Currency. 

(FR Doc. 92-12455 Filed 5-27-^92; 8:45 am) 

BILLING CODE 4*1 


FEDERAL RESERVE SYSTEM 

12 CFR Parts 215 and 225 

[Regulations O and Y; Docket No. R-0747] 

Loans to Executive Officers, Directors, 
and Principal Shareholders of Member 
Banks; Bank Holding Companies and 
Change in Bank Control; Change of 
Effective Date and Republication of 
Rule 

agency: Board of Governors of the 
Federal Reserve System. 
action: Change of effective date and 
republication of rule. 

summary: This document contains a 
change to the effective date and 
republication of a final rule that was 
published in the issue of Tuesday, May 
19.1992 (57 FR 21199). The final rule 
implements revisions to the Board’s 
Regulations O and Y required by section 
306 of the Federal Deposit Insurance 
Corporation Improvement Act of 1991 
(FDICIA). The effective date as 
published in the Federal Register w as 
June 18,1992. In order to permit small 
banks to take immediate advantage of 
authority contained in Regulation O to 
establish an aggregate insider lending 
limit at a higher level than that provided 


in section 306 of FDICIA. the Board has 
determined that the final rule is effective 
as of May 18.1992. 

effective date: The final rule is 
effective as of May 18,1992. 

FOR FURTHER INFORMATION CONTACT: 
Andrew Karp. Attorney (202/452-3554). 
Legal Division. Board of Governors of 
the Federal Reserve System. For the 
hearing impaired only, 
Telecommunications Device for the Deaf 
(TDD), Dorothea Thompson (202/452- 
3554). Board of Governors of the Federal 
Reserve System, 20th and C Streets, 

NW.. Washington, DC 20551. 
SUPPLEMENTARY INFORMATION: 

Change of Effective Date and 
Republication of Final Rule 

On April 22.1992, the Board adopted 
amendments to Regulations O and Y to 
implement the requirements of section 
306 of the Federal Deposit Insurance 
Corporation Improvement Act (FDICIA). 
The statutory requirements were 
effective May 18,1992. Pursuant to 
section 306(n) of FDICIA, however, the 
section 306 requirements do not affect 
the validity of any extension of credit 
lawfully entered into on or before the 
effective date of the statutory 
amendments. Therefore, the 
requirements apply to all extensions of 
credit entered into May 19.1992, or 
thereafter and all such extensions of 
credit must comply with the 
requirements of the statute, including 
the aggregate insider lending limit and 
the lending limit applicable to loans to 
directors and their related interests. 

In connection with the implementation 
of the general aggregate insider lending 
limit, the Board exercised its discretion 
under FDICIA to revise Regulation O to 
permit banks with deposits of less than 
$100 million to establish a higher limit 
up to a maximum of tw'o times the 
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bank’s unimpaired capital and 
unimpaired surplus. By press release 
dated May 7.1992. and by notice 
published in the Tuesday May 19,1992, 
issue of the Federal Register, the Board 
stated that the revisions to Regulations 
O and Y were to be effective mid-June 
1992. In order to permit banks with 
deposits of less than $100 million to take 
immediate advantage of the regulatory 
authorization of a higher limit, the 
amendments to Regulations O and Y 
implementing section 306 of FDICIA are 
effective on May 13.1992, not mid-June 
1992. as previously published. 
Accordingly, this document changes the 
effective date of the final rule published 
May 19,1992 in the Federal Register. 

Under the Administrative Procedure 
Act (APA), a final agency rule geneially 
becomes effective no sooner than 30 
day9 following publication of the final 
rule in the Federal Register. 5 U.S.C. 
553(d). The APA provides that an 
agency may dispense with the 30 day 
waiting period if the final rule grants or 
recognizes an exemption or relieves a 
restriction, or if the agency finds for 
good cause that it may dispense with the 
30 day waiting period and publishes that 
finding in the final rule. Id. Courts have 
interpreted the good cause language to 
require that the agency find that a delay 
in the final rule’s effective date would 
be contrary to an important public 
interest. See, e.g., British American 
Commodity Options Corp. v. Bogley, 552 
F.2d 482 (2d. Cir. 1980). 

The Board believes that dispensing 
with the 30 day waiting period is 
appropriate in this instance. First, the 
rule relieves a restriction imposed by 
section 306 of FDICIA. Under section 
306, a member bank may not lend to an 
insider if the extension of credit, when 
aggregated with all of the banks’s 
outstanding extensions of credit to its 
insiders, would exceed 100 percent of 
the bank's unimpaired capital and 
unimpaired surplus. FDICIA provides 
the Board discretion to permit banks 
with deposits of less than $100 million to 
establish a higher aggregate insider 
lending limit not to exceed two times a 
bank's unimpaired capital and 
unimpaired surplus. The final rule 
relieves a statutory restriction by 
permitting banks with deposits of less 
than $100 million to establish such 
higher limits under certain conditions. 

Second, the Board believes there is 
good cause to make the final rule 
effective as of May 18,1992. As noted, 
the statutory provisions that the final 
rule implements became effective May 
18,1992. The Board believes that an 
effective date of May 18.1992. for the 
final rule is important to permit banks 


with deposits of less than $100 million to 
take immediate advantage of the higher 
aggregate insider lending limit provided 
in the final rule. In addition, an effective 
date of May 18.1992, for the final rule 
will prevent confusion regarding 
interpretation of the statute that could 
arise if the final rule were to become 
effective significantly later than the 
statutory provisions. 

The Board believes that persons 
affected by this rule have had adequate 
notice and opportunity to comment on 
both the substance of the final rule and 
the issues involved in consideration of 
the rule. The Board notes that notice of 
the proposal appeared in the Federal 
Register February 20,1992 (57 FR 6077). 
In this respect, the Board believes that 
affected persons have also had 
adequate opportunity to take the steps 
necessary to comply with the substance 
of the final rule by the May 18.1992 
effective date. In addition, the Board 
notes that the statutory provision 
implemented by the final rule became 
effective May 18,1992. Therefore, the 
transactions that are subject to, and the 
persons affected by, the final rule are 
subject to the requirements of section 
306 as of May 18,1992. Because the final 
rule is not more restrictive than the 
statute in any respect, a May 18,1992 
effective date for the final rule will not 
prejudice persons affected by the rule. 
Moreover, because the rule relaxes the 
aggregate lending limit as applied to 
small banks, an early effective date will 
benefit certain affected persons without 
prejudicing others. 

This document does not modify any 
portion of the final rule as published 
previously, except that it changes the 
final rule’s effective date from June 18. 
1992, to May 18,1992; adds an Effective 
Date paragraph immediately following 
the Regulatory Flexibility Act Analysis 
paragraphs in supplementary 
information; and, in the third sentence 
of the second paragraph under 
discussion heading of Grandfathering 
provision, adds the phrase ”on or” after 
extension of credit, and in the fourth 
sentence modifies the second date 
referenced to May 19,1992, or thereafter. 
The SUPPLEMENTARY INFORMATION 
portion and regulatory text of the final 
rule published at 57 FR 21199, May 19, 
1992, with the modifications stated 
above, are republished for the 
convenience of the reader as follows: 

Background 

Section 22(h) of the Federal Reserve 
Act (12 U.S.C. 375b) restricts the amount 
and terms of extensions of credit from a 
bank to its executive officers, directors 
and principal shareholders (collectively, 
“insiders”) and to any company or 


political campaign control by an insider 
(“related interests”). The Board 
promulgated Regulation O in 1978 to 
implement this statute. In general, 
section 22(h): 

1. Requires a bank's board of directors to 
approve any extension of credit to an insider 
or a related interest in excess of a threshold 
amount (generally the higher of $25,000 or 
five percent of the banks’s capital and 
unimpaired surplus, up to $500,000); 

2. Prohibits any extension of credit on 
preferential terms; 

3. Limits the amount a bank may lend to 
each of its executive officers and principal 
shareholders and their related interests; 1 
and 

4. Prohibits the payments by a member 
bank of an overdraft of an executive officer 
or director on an account at the bank. 2 

On December 19,1991, the President 
signed into law the Federal Deposit 
Insurance Corporation Improvement Act 
of 1991 (“FDICIA”). 3 Section 306 of the 
FDICIA amends section 22(h) of the 
Federal Reserve Act. On February 20, 
1992, the Board published for comment 
proposed revisions to Regulation O to 
implement the amendments of section 
22(h) of the Federal Reserve Act made 
by FDICIA. The comment period expired 
on March 23.1992. The FDICIA 
amendments take effect May 18,1992. 

Section 306 of FDICIA replaces the 
language of section 22(h) with the 
provisions of the Board’s Regulation O. 
Section 306 also makes a number of 
substantive modifications to section 
22(h). The most significant changes 
required by the provisions of FDICIA 
are as follows: 

1. New Aggregate Lending Limit. Section 
306 establishes a limit on the total amount a 
bank may lend in the aggregate to its insiders 
and their related interests as a class. In 
general, this limit is equal to the bank’s 
unimpaired capital and unimpaired surplus. 

2. Lending Limit for Directors and Related 
Interest. Section 306 extends to loans to 


• This amount is 15 percent of the bank's 
unimpaired capital and unimpaired surplus in the 
case of loans that are not fully secured and an 
additional 10 percent of the bank's unimpaired 
capital and unimpaired surplus in the case of loans 
that are fully secured. In calculating this limit, all of 
the bank's loans to the insider and the insiders's 
related interests are aggregated. This lending limit i9 
subject to the exceptions set forth in section 5200 of 
the Revised Statutes [12 U.S.C. 84). These 
exceptions generally provide higher or no lending 
limits for loans secured by various kinds of 
obligations. Thus, for example, loans secured by 
obligations fully guaranteed by the United States 
are not subject to a lending limit. 

a The overdraft prohibition does not apply to 
principal shareholders, unless the principal 
shareholder is also an executive officer or director. 
The prohibition also does not apply to the related 
interests of an executive officer or director. In 
addition, the prohibition does not apply to 
inadvertent overdrafts, as defined in Regulation O. 

3 Public Law No. 102-242.105 Stat. 2236 (1991). 
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directors (and their related interests) the 
same lending limit currently applicable to 
executive officers and principal shareholders 
(and their related interests) under section 
22(h). * 4 Previously, section 22(h) did not limit 
the amount directors and their related 
interests could borrow from their banks. 

3. Credit Standards. Section 306 adds a 
requirement that, when lending to an insider, 
a bank must follow credit underwriting 
procedures that are “not less stringent than 
those applicable to comparable transactions 
by the bank with [persons outside the bank).” 

4. Definition of Principal Shareholder 
Section 306 tightens the definition of principal 
shareholder for banks located in small 
communities. Formerly, section 22(h) defined 
a principal shareholder as a person who 
owned or controlled more than 10 percent of 
a class of the voting shares of a bank, except 
for banks located in communities with 
populations of less than 30.000. in which case 
the amount was 18 percent. The 10 percent 
definition now applies to all banks, 
regardless of the size of the community where 
the bank is located. 

5. Definition of Member Bank. Section 306 
redefines the term ‘'member bank” for the 
purposes of section 22(h) to include any 
subsidiary of the member bank, clarifying 
that an extension of credit from a subsidiary' 
of a member bank is subject to the same 
insider restrictions as an extension credit 
from the member bank itself. 

6. Coverage of AH Companies That CHvn 
Banks. Section 306 amends section 22(h) to 
cover all companies that own banks, 
regardless of whether the company is 
technically a bank holding company. 

7. Prohibition on Knowing Receipt of 
Unauthorized Extensions of Credit Section 
306 amends section 22(h) to prohibit insiders 
from knowingly receiving (or knowingly 
permitting their related interests to receive) 
any extension of credit not authorized by 
section 22(h). 

8. Reporting Requirement for Certain 
Credit Section 306 requires executive officers 
and directors of member banks and bank 
holding companies without publicly traded 
stock to report to their institutions annually 
the outstanding amount of any credit that is 
secured by Bhares of the insider's institution. 

9. Definitions. Section 306 defines the terms 
“company,” “control." “executive officer.” 
“extension of credit,” “related interest," and 
“subsidiary." Each definition is consistent 
with the corresponding definitions in current 
Regulation O. 

The final rule adopted by the Board 
implements these statutory requirements 
and contains several technical revisions, 
discussed below, to conform Regulation 
O with section 306 and to correct 
existing ambiguities. 

The proposal the Board published for 
comment sought only to implement the 
FDICIA amendments. The proposal did 
not modify the regulation where the 
statutory amendments track the present 
regulatory language. 5 * The Board did not 


4 See note 1. supra. 

4 Thu*, for example, the existing regulatory 

definitions of “control" “executive officer.** 


request comment on existing features of 
Regulation O, except as necessary to 
implement the FDICIA amendments. 6 

The Board received 268 written 
comments in response to notice of the 
proposal. Community or independent 
banks submitted the majority of 
comments. Other comments included 
several large banks and bank holding 
companies, individual bank directors, 
numerous state and national banking 
trade associations, several state banking 
superintendents, and four Federal 
Reserve Banks. 

Discussion of Issues 

1. Lending Limit Applicable to 
Individual Directors 

The preponderance of the 
commenters, including community 
banks, state and national independent 
bankers* trade associations, and certain 
state banking supervisors, objected to 
the FDICIA requirement that the 
Regulation O individual lending limit be 
applied to loans to directors. These 
commenters observed that directors of 
community banks frequently control 
substantial local business enterprises, 
especially in small or rural communities. 
In this regard, the commenters stated, 
such directors provide to bank 
management important expertise and 
valuable credit and deposit 
relationships. The commenters asserted 
nearly unanimously that application of 
the Regulation O lending limit to 
directors would curtail the ability of 
banks to serve the credit needs of their 
directors (and the directors’ related 
interests). The commenters concluded 
that the limit will force directors or 
prospective directors to choose between 
retaining or accepting a directorship and 
maintaining a customer relationship 
with the bank, thereby in turn depriving 
banks of either informed leadership or 
valuable customer relationships. 

The final rule implements the director 
lending limit as proposed. FDICIA 
requires that the Board apply this limit 
to extensions of credit to directors and 
their related interests and gives the 
Board no discretion in applying this 
aspect of the statute. It should be noted, 
however, that directors and their related 
interests generally have long been 
subject to similar borrowing constraints 
by reason of the concentration of credit 
rules under the National Bank Act and 


“extension of credit," "overdraft" and "related 
interest" remain unchanged, as the new statutory 
definitions are fully consistent with the present 
regulatory definitions. 

* The final role amends the Board's Regulation Y 
to implement a loan reporting requirement created 
by the PCMCIA that applies to executive officers and 
directors of certain bank holding companies. 


stale laws. See. e.g.. 12 U.S.C 84; 12 CFR 
part 32. The section 22(h) lending limit 
incorporates the limits and exceptions of 
the concentration of credit rules under 
the National Bank Act. Thus, the section 
22(h) lending limit generally permits 
each individual director and his or her 
related interests to borrow in aggregate 
amounts the equivalent of up to 15 
percent of the bank's unimpaired capital 
and unimpaired surplus on an unsecured 
basis and an additional 10 percent on a 
secured basis. The exceptions provide 
higher limits for, or exclude from 
limitation altogether, various credit 
transactions, such as extensions of 
credit secured by obligations of the 
United States or guaranteed by a 
Federal agency, extensions of credit 
secured by bills of lading or warehouse 
receipts covering readily marketable 
staples, and extensions of credit secured 
by livestock or dairy cattle. 

2. Limit on Aggregate Lending to 
Insiders 

As amended by FDICIA. section 22(h) 
establishes a limit on the total amount a 
member bank may lend to its insiders 
and their related interests as a class. 

The statute generally restricts that 
amount to an amount that Is no greater 
than the bank’s unimpaired capital and 
unimpaired surplus. The Board is 
authorized, however, to set a more 
stringent general limit. The statute 
permits the Board to make an exception 
to this limit only for banks with deposits 
of less than $100 million and only if the 
Board determines that the exception 
would be ‘‘important to avoid 
constricting the availability of credit in 
small communities or to attract directors 
to such banks.” 7 The statute provides 
that the higher limit for banks with 
deposits of less than $100 million may 
not exceed 200 percent of the bank's 
unimpaired capital and unimpaired 
surplus. 

The legislative history of FDICIA 
indicates that the aggregate limit was 
adopted in response to the significant 
insider lending at Madison National 
Bank and other failed institutions * In 
this respect, the aggregate limit was 
designed as a prophylactic measure to 
limit the risks to the deposit insurance 
system of large concentrations of credit 
to institution insiders. 

The final rule’s general limit—100 
percent of the member bank’s 
unimpaired capital and unimpaired 


’ Federal Deposit Insurance Corporation 
Improvement Act of 1991. Public Law No. 102-242. 
sec. 306(d|. 10S Slat 2236. 2358 (1991 

• See S. Rep. No. 167.102nd Cong.. 1st Scss 55 

(1991). 
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surplus—is the same as provided in the 
statute. 9 The Board requested specific 
comment regarding whether to provide 
an exception to the general limit for 
banks with deposits of under $100 
million. The Board also requested 
comment on whether a 100 percent limit 
as applied to small banks would unduly 
restrict credit or limit the availability of 
directors. In connection with these 
requests, the Board requested that 
commenters supply specific data as to 
the effect of the aggregate limit. 

The great preponderance of 
commenters, including community 
banks and bank trade associations, 
opposed the aggregate limit in principle. 
Every commenter that referred to the 
Board’s discretion to make exceptions to 
the general limit for small banks urged 
the Board to raise that limit to 200 
percent of unimpaired capital and 
unimpaired surplus for small banks. 
These commenters included community 
banks, larger banks, the American 
Bankers Association, and the 
Independent Bankers Association of 
America. 

The commenters argued the same 
points discussed above with respect to 
the director lending limit. Commenters 
argued nearly unanimously that the 
aggregate limit, like the application of 
the director lending limit, would inhibit 
unduly the ability of community banks 
to serve the credit needs of their 
directors and the related interests of the 
directors. As a result, commenters 
contended, directors will be forced to 
choose between retaining a directorship 
or maintaining a customer relationship 
with the bank, thereby depriving the 
bank of either informed leadership or 
valuable customer relationships. Apart 
from anecdotal evidence, commenters 
did not provide specific information 
regarding the amount of lending by 
banks to their directors and related 
interests, or other specific information 
that would allow the Board to determine 
the effect of the aggregate limit on the 
availability of credit and directors. 10 


* Under Regulation O, unimpaired capital and 
unimpaired surplus is the sum of (1) total equity 
capital as reported on the bank’s most recent report 
of condition; (2) any subordinated notes and 
debentures approved as an addition to the bank’s 
capital structure by the appropriate federal banking 
agency; and (3) any valuation reserves created by 
charges to the bank’s income. Total equity capital 
includes retained earnings. See 12 CFR 215.2(h). 

10 Two community bank commenters submitted 
data regarding the percentage of capital and surplus 
represented by loans to directors or to other 
insiders. One demonstrated that loans to insiders, 
including directors, exceeded 100 percent of 
unimpaired capital and surplus. The second 
questioned the necessity of any limit, on the basis 
that its loans to insiders, including directors, fell far 
short of 100 percent. 


In light of the great concern evidenced 
by the comments of small banks, the 
Board has determined that an exception 
to the general aggregate lending limit for 
small banks is important to avoid 
constricting the availability of credit or 
directors in small communities. 
Accordingly, the Board has determined 
to exercise its discretion under FD1C1A 
to permit small banks [i.e., banks with 
total deposits under $100 million) to 
establish a higher aggregate lending 
limit for loans to executive officers, 
directors, and principal shareholders, 
and their related interests, .where the 
board of directors of the bank has 
determined, based on its experience 
with loans to such persons and related 
interests, that a higher aggregate lending 
limit is consistent with prudent, safe, 
and sound banking practices. This 
higher limit must be considered and 
established by the bank’s board of 
directors by resolution, and may not 
exceed a maximum amount of 200 
percent of the bank’s unimpaired capital 
and unimpaired surplus. 

The Board has determined to permit 
small banks to establish this higher 
aggregate limit for a one-year period 
that will expire May 18,1993. This one- 
year period will enable the Board, in 
consultation with the other federal 
banking agencies, to collect specific 
data on the lending practices of banks to 
insiders, including directors, in order to 
analyze the effect of a limitation on this 
lending on the ability of banks to attract 
qualified directors and to serve the 
credit needs of local communities. The 
Board will then revisit the issue of an 
appropriate limit for small banks. 

3. Bank Holding Company Indebtedness 
Under the Aggregate Limit 

A. Section 23A 

There larger holding companies 
commented that the application of the 
aggregate lending limit to transactions 
with holding company affiliates that are 
also covered by section 23A of the 
Federal Reserve Act 11 may produce 
inconsistent results. Under section 23A, 
a member bank’s transactions with any 
one affiliate are limited to 10 percent of 
the bank’s capital and surplus; an 
aggregate 20 percent limit applies to 
transactions with all affiliates. 12 


»* 12 U.S.C. 371c 

,a Section 23A also applies qualitative 
restrictions to such transactions. For example, the 
transactions must be on terms and conditions that 
are consistent with safe and sound banking 
practices, and the member bank may not purchase 
low-quality assets from its affiliates. 


However, several types of transactions 
that present little or no risk to the bank 
are excluded from the quantitative limits 
of section 23A. These transactions 
include loans that are fully secured by 
(i) the obligations of the United States or 
certain Federal agencies or (ii) 
segregated, earmarked deposit accounts. 

The FDICIA aggregate lending limit 
does not provide for any exemptions. 
Three commenters observed that 
inclusion under the aggregate lending 
limit of holding company indebtedness, 
including indebtedness exempt from the 
quantitative limits of section 23A, could 
render unavailable a significant portion 
of the aggregate lending limit. 

The commenters suggested that the 
Board address this problem by 
excluding from the FDICIA aggregate 
lending limit extensions of credit to 
parent holding companies and their 
nonbank subsidiaries. 13 These 
transactions would continue to be 
subject to the requirements of section 
23A. 

The Board declined to adopt this 
suggestion. The FDICIA aggregate 
lending limit by its terms applies to all 
extensions of credit by a bank to 
principal shareholders and their related 
interests, thereby covering extensions of 
credit to parent holding companies and 
the companies they control. The FDICIA 
aggregate limit provides no exclusion for 
loans to a parent holding company or its 
non-bank affiliates. In addition, unlike 
section 23A, section 22(h) does not 
provide the Board general exemptive 
authority. Thus, the statute requires that 
bank extensions of credit to parent 
holding companies and nonbank 
affiliates count toward to aggregate 
lending limit. 

The Board intends to propose 
legislation to cure the inconsistent 
treatment of certain transactions under 
section 22(h) (as amended by section 
306) and section 23A. In this respect, the 
Board believes that the best approach 
would be to exclude extensions of credit 
to parent holding companies and their 
non-bank affiliates from section 22(h) 
altogether on the basis that such 
transactions are controlled adequately 
by section 23A, which regulates 
comprehensively inter-affiliate 
transactions. 

B. National Bank Act 

One commenter requested that the 
Board exclude from the aggregate 
lending limit any extension of credit 


13 Under existing law and regulations, member 
bank extensions of credit to affiliated banks are 
exempt in many respects from the coverage of both 
Regulation O and section 23A 
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subject to the exceptions provided under 
the concentration of credit rules of the 
National Bank Act. M For the same 
reasons discussed with respect to 
section 23A, the Board declined to 
implement such an exemption. To 
address the problem of inconsistent 
treatment, the Board intends to propose 
legislation to grant to the Board specific 
authority to define exclusions from the 
section 22(h) definition of extension of 
credit. On the basis of such authority, 
the Board could revise Regulations O to 
exclude from the aggregate lending limit 
certain transactions that present little or 
no risk to the bank, including 
transactions that are exempt under the 
National Bank Act or section 23A. 

4. Definition of the Term "Member 
Bank “ To Include Any Subsidiary of the 
Member Bank 

As amended by section 306, section 
22(h) defines the term “member bank” 
specifically to include any subsidiary of 
the member bank. The definition is 
designed to codify Board policy that an 
extension of credit mode by a subsidiary 
of a bank is considered to have been 
made by the bank itself. The purpose of 
the policy is to ensure that an extension 
of credit from a subsidiary of a member 
bank is subject to the same insider 
restrictions as an extension of credit 
from the member bank itself. 15 

Two commenters asserted that the 
definition would have the additional 
effect of constituting executive officers 
and directors of subsidiaries of banks as 
executive officers and directors of the 
parent bank. As a result, the 
commenters contended, extensions of 
credit to insiders of the subsidiaries of 
banks would become subject to 
requirements of Regulation O, including 
the aggregate lending limits. 1 ® 

The commenters argued that the 
statutory amendment of the term 
member bank to include subsidiaries of 
the bank nullifies the regulatory 
distinction between insiders of 
subsidiaries of the bank and insiders of 
a bank or its parent and non-bank 
affiliates. The commenters urged the 
Board to clarify that Regulation O does 
not cover insiders of subsidiaries of 
banks (unless they are also insiders of 
the bank or its parent or non-bank 
affiliates). 


14 12 U.S.C. 64; 12 CFR part 32. 

16 See 138 Cong. Rec. S2059. S2077 {daily ed. 
February 21.1992) (Statement of Sen. Riegle). 

'• The commenters observed that such a result 
uppears to conflict with an existing provision of 
Regulation O, which excludes subsidiaries of banks 
from the definition of subsidiary. See 12 CFR 
215.2ln). An effect of this exclusion has been to 
remove the insiders of subsidiaries of banks from 
the requirements of Regulation O. 


The final rule retains the proposed 
definition of member bank, which 
specifically includes any subsidiary of 
the member bank. Prior to the enactment 
of FDICIA. Regulation O did not reach 
the insiders of such subsidiaries, unless 
an insider actually participated in the 
major policy-making functions of the 
bank. 17 Accordingly, the Board believes 
that the inclusion of subsidiary in the 
term member bank is not intended to 
modify the existing policy that 
Regulation O does not reach the insiders 
of subsidiaries of banks (unless an 
insider is a bank director or actually 
participates in major policy-making 
functions at the bank). 

5. Elimination of Higher Control 
Threshold for Principal Shareholders of 
Banks Located in Small Communities 

Prior to the enactment of FDICIA. 
section 22(h) defined a principal 
shareholder as a person who owns or 
controls more than 10 percent of a class 
of the voting shares of a bank, except for 
banks located in communities with 
populations of less than 30,000, in which 
case the amount was 18 percent. FDICIA 
eliminated the exception for banks 
located in small communities. As a 
result, the 10 percent definition now 
applies to all banks, regardless of the 
size of the community where the bank is 
located. 

Several commenters objected to this 
statutory modification and urged the 
Board to preserve the exception. 

Because the Board has no discretion in 
the application of this statutory 
provision, the final rule eliminates the 18 
percent exception. 

6. Coverage of All Companies That Own 
Banks 

Prior to the enactment of FDICIA, 
section 22(h) deemed insiders of bank 
holding companies to be insiders of the 
bank holding companies' subsidiary 
banks. This provision reflected the 
statutory presumption that insiders of 
the parent holding company are 
involved necessarily in the major 
decisions of bank subsidiaries. Section 
306 amended section 22(h) in several 
places by replacing the term bank 
holding company with the term 
company. This change was intended to 
ensure that insiders of holding 
companies that are not technical bank 
holding companies are treated in the 


11 This is so because under section 215.2(n) of 
Regulation O subsidiaries of banks are not 
considered to be parent holding company 
subsidiaries. 


same manner as insiders of bank 
holding companies. 18 

One commenter, a law firm 
representing diversified financial 
holding companies, argued that this 
revision would work an especial 
hardship on such companies. The 
commenter asserted that, in contrast to 
the insiders of bank holding companies, 
many insiders of diversified financial 
holding companies have no 
responsibility for, or influence over, the 
operations of subsidiary banks. Instead, 
responsibility for subsidiary banks 
typically devolves to a small, readily 
identifiable group, with most insiders 
responsible for the company's primary 
business lines, such as manufacturing, 
retail sales, or insurance. Therefore, the 
commenter contended, the regulation as 
proposed would serve no purpose to the 
extent it would constitute as insiders 
persons who have no ability to influence 
the operations of subsidiary banks. The 
commenter suggested that Board revise 
Regulation O to implement a method to 
exclude from coverage insiders of 
diversified parent holding companies 
who do not supervise subsidiary banks. 

The final rule does not include such 
an exclusion. As amended by section 
306, section 22(h) presumes that insiders 
of parent holding companies exercise 
sufficient influence over subsidiary 
banks to be deemed bank insiders. In 
addition, FDICIA amended section 22(h) 
specifically to treat in the same fashion 
insiders of all companies that own 
banks—whether or not the company is 
technically a bank holding company. As 
noted above, the Board has no 
discretion to exclude such insiders from 
the coverage of section 22(h). 
Accordingly, the Board believes that 
implementation of the suggested 
exclusion would not be consistent with 
the terms of section 306. 

7. Prohibition on Knowing Receipt of 
Any Extension of Credit Not Authorized 
by Section 22(h) 

Section 306 amended section 22(h) to 
prohibit an insider from knowingly 
receiving an extension of credit not 
authorized by section 22(h). Several 
commenters requested that the Board 
refine the prohibition by including the 
Regulation O a provision permitting 
insiders to rely in good faith on a bank's 
statement that an extension of credit is 
authorized by section 22(h). 

This prohibition applies only to 
knowing receipt of unauthorized 
extensions of credit. The Board believes 
that the reference to knowing receipt 


*• See 138 Cong. Rec. S2059. S2077 (daily ed. 
February 21.1992) (Statement of Sen. Riegle). 
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adequately protects insiders in the 
circumstances cited by the proponents 
of the good faith reliance safe-harbor. 

8. Grandfathering Provision 

FDICIA provides that amendments 
made by section 306 do not affect the 
validity of any extension of credit or 
other transaction lawfully entered into 
on or before the effective date of the 
FDICIA amendments. The effective date 
of the amendments relating to section 
22(h) is the earlier of (i) the date on 
which the required revisions to 
Regulation O become effective or (ii) 150 
days after the date of enactment of the 
FDICIA. Accordingly, May 18,1992 is 
the effective date of the statutory 
provisions. 

Several commenters sought guidance 
as to the effect of this statutory 
provision. The provision applies to the 
newly limited loans to directors and the 
aggregated loans to insiders. As applied 
to both categories, the provision 
requires that banks and insiders comply 
prospectively after the effective date of 
the statute (May 18,1992). Extensions of 
credit made on or before the effective 
date are not required to comply with the 
single borrower limit made applicable to 
directors and their related interests or 
with the aggregate limit on loans to 
insiders and their related interests 
contained in Regulation O. All 
extensions of credit made after the 
effective date [i.e., made May 19,1992 or 
thereafter) must comply with all of the 
provisions of the statute and Regulation 
O. Banks would not be authorized to 
extend further credit in amounts that, 
when aggregated with outstanding loans 
to insiders, would exceed either limit. 

9. General Review of Regulation O 

The Independent Bankers Association 
of America requested that, within a year 
of the promulgation of this final rule, the 
Board review Regulation O in its 
entirety, including aspects of the 
regulation on which the Board did not 
seek comment in connection with the 
amendments discussed above. FDICIA 
mandates that the federal banking 
agencies conduct general reviews of the 
regulations implemented under the 
statutes they administer. 19 Accordingly, 
the Board will review Regulation O in its 
entirety and the effect of the regulation 
on bank operations and consider any 
modifications that are shown by 
experience to be necessary or 
appropriate to carry out the intent of 
Congress in this area or to prevent 
evasions of sections 22(g) and 22(h). 


19 Federal Deposit Insurance Corporation 
Improvement Act of 1991. sec. 221.105 Slat. 2236, 
2305 (1991). 


10. Technical Revisions 

The final rule also contains several 
technical revisions to conform the 
Regulation O with section 306 and to 
correct existing ambiguities. In this 
respect, for example, the Final rule: 

1. Modifies the requirement that member 
bank loans to executive officers be “made 
subject to the condition that the extension of 
credit will, at the option of the member bank, 
become due and payable" to clarify that the 
condition must be in writing. 

2. Replaces the term "bank** with the term 
"insured depository institution" where 
appropriate to reflect statutory usage. 

3. Provides a dedicated definition of the 
term ‘’foreign bank" that is the same as the 
existing definition that is provided in the 
definition of "member bank." 

4. Replaces the term "capital stock" with 
the term "unimpaired capital" where 
appropriate to reflect statutory usage. 

5. Adds a date specification to the 
calculation of valuation reserves for purposes 
of determining a member bank's unimpaired 
capital and unimpaired surplus under 
Regulation O. 

6. Clarifies the definition of extension of 
credit on which a party may be liable. 

Section-By-Section Analysis 

The following describes the final 
rule’s amendments of Regulation O, 

Section 215.1(a) 

The final rule adds a references to 
FDICIA. 

Section 215.2(a) 

The Final rule replaces the term 
"bank” with the term “depository 
institution” to reflect statutory usage. 

Sections 215.2 (c) end (d) and 215.4(c); 
and Redesignated Section 215.2(b) 

The final rule replaces the term "bank 
holding company” with the term 
"company” and removes the reference 
to the statutory definition of bank 
holding company. 

Sections 215.2 (e) Through (1) 

The ftnal rule redesignates these 
paragraphs as paragraphs (g) through (n) 
to accommodate new paragraphs (e) and 
(f) of § 215.2. 

Section 215.2(e) 

The final rule creates a new 
paragraph (e) that relocates the existing 
Regulation O definition of the terra 
"foreign bank.” The definition, which 
remains unchanged, was previously a 
parenthetical part of the Regulation O 
definition of "member bank.” 

Section 215.2(f) 

The final rule creates a new 
paragraph (f) that defines the term 
"insider.” 


Redesignated Section 2152(h) 

The final rule replaces the regulatory 
term "capital stock” with the statutory 
term "unimpaired capital” and adds a 
date specification to the definition of 
valuation reserves for the purposes of 
calculating a member bank's capital. 

Redesignated Section 215.2(i) 

The final rule defines the term 
"member bank” to include any 
subsidiary of the member bank. 

Redesignated Section 215.2(1) 

The final rule replaces the phrase "an 
individual or company” with the term 
"person” to reflect statutory usage. The 
final rule also strikes the sentence that 
implemented the control standard for 
determining "principal shareholder" of 
member banks located in communities 
with populations of less than 30,000 
persons. 

Redesignated Section 215.2(m) 

The final rule adds the phrase "of a 
person” to the definition of "related 
interest” to reflect statutory usage. 

Section 215.3(a)(4) 

The final rule replaces the term 
"person” with the term "insider” to 
clarify that the definition applies when 
the party liable is a bank insider. 

Section 215.3(a)(3) 

The final rule adds the term "similar” 
to reflect statutory usage. 

Section 215.3 (b)(2) and (b)(5) 

The final rule modifies the regulatory 
references to conform with the 
reorganized regulation. 

Section 215.4(a)(7) 

The final rule adds to the existing 
qualitative requirements the new 
requirement that, in extending credit to 
an insider, a member bank follow credit 
underwriting procedures no less 
stringent than those prevailing for 
comparable transactions with non- 
insiders. In addition, the proposal 
proposed to replace the term 
"repayment” with the term "default.” 
The final rule retains the term 
"repayment.” 

Section 215.4(b) (2) and (3) 

The final rule reorganizes § 215.4 by 
redesignating existing paragraphs (b)(2) 
and (b)(3) of § 215.4 as paragraphs (b)(3) 
and (b)(4) to accommodate new jt 

paragraph (b)(2). 

Section 215.4(b)(2) 

The final rule reorganizes section 
215.4 by creating a new paragraph (b)(2) 








- 
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to contain the existing $500,000 
limitation. The limitation provision is 
not modified substantively. 

Section 215.4(c) 

The final rule adds the term 
"directors" to the list of persons subject 
to the lending limit. This reflects the 
FD1CIA amendment of section 22(h) that 
extends to loans to directors the section 
22(h) lending limit. 

Section 215.4(d) 

The final rule redesignates existing 
paragraph (d) as paragraph (e) to 
accommodate new paragraph (d). New 
paragraph (d) implements the aggregate 
limit on extensions of credit to all 
insiders as a class mandated by FDICIA. 

Section 215.5(a), Footnote 4 

The final rule strikes the first sentence 
to reflect the FDICIA revisions that 
amend section 22(g) of the Federal 
Reserve Act to cover non-member 
insured banks. The final rule also 
modifies regulatory references to 
conform them with the reorganized 
regulation. 

Section 215.5(c)(2) 

The proposal proposed to add the 
phrase "the primary" to clarify that the 
amount limit under this paragraph 
applies only to an executive officer’s 
primary residence. The final rule does 
not add the term "primary." 

Section 215.5(d) 

The final rule adds the phrase "in 
writing" after the term "condition" to 
clarify that the condition required by 
this paragraph must be in writing. The 
proposed rule also proposed to add the 
term "corresponding" before the phrase 
"category of credit." The final rule does 
not add the term "corresponding." 

Sections 215.6 Through 215.10 

The final rule redesignates these 
sections as §§ 215.7 through 215.11 to 
accommodate new § 215.6. 

Section 215.6. 

The final rule creates a new § 215.6 
that implements FDICIA revisions to 
section 22(h) that prohibit an insider 
from knowingly receiving (or knowingly 
permitting the insider's related interest 
from receiving) an extension of credit 
that is not authorized under Regulation 
O. 

Section 215.11 

The final rule redesignates § 215.11 as 
§ 215.13 and adds a new § 215.12 to 
implement the FDICIA requirement that 
executive officers and directors of 
certain member banks report certain 


credits to the board of directors of the 
executive officer's or director's member 
bank. 

Redesignated Section 215.9. 

The proposal proposed to add the 
term "corresponding" before the phrase 
"category of credit" in redesignated 
§ 215.9. The final rule does not add term 
"corresponding." 

Redesignated Section 215.13. 

The final rule amends this section to 
refer to the appropriate civil penalty 
provisions of the Federal Reserve Act. 

The following describes the final 
rule's amendment of Regulation Y. 

Section 225.4(f) 

The final rule adds a new paragraph 
(f) to implement the FDICIA requirement 
that executive officers and directors of 
certain bank holding companies report 
certain credits to the board of directors 
of the executive officer's or director's 
bank holding company. 

Regulatory Flexibility Act Analysis 

The final rule implements additional 
restrictions on member banks’ lending to 
their executive officers, directions, and 
principal shareholders that are required 
by section 306 of the FDICIA. The final 
rule also adds reporting requirements 
mandated by FDICIA that relate to 
certain credit to executive officers and 
directors of certain banks and bank 
holding companies. 

The Board expects that these 
statutorily mandated requirements, such 
as the aggregate lending limit will 
impose costs on banking organizations, 
including small banking organizations. 
As authorized by FDICIA, however, the 
Board has determined to permit banks 
total deposits of less than $100 million to 
establish a higher aggregate lending 
limit (not to exceed two times the bank's 
unimpaired capital and unimpaired 
surplus) under certain circumstances. 

The Board has determined to permit the 
higher limit for a one-year period in 
order to enable the Board to collect data 
for the purpose of assessing the effect of 
the aggregate lending limit on the ability 
of small banks to attract directors and to 
lend. 

The final rule does not establish any 
new substantive, procedural, or 
reporting requirements that are not 
required by FDICIA, with the exception 
of a submission required of small banks 
that establish higher aggregate lending 
limits authorized by the regulation. The 
final rule requires that such small banks 
submit to the appropriate federal 
banking agency and to the Board of 
Governors the resolution that records 
the board of directors'consideration and 


adoption of any higher limit. This 
resolution must set forth the facts and 
reasoning that support the board of 
directors’ decision, including a 
statement of the bank’s lending to its 
insiders as a percentage of the bank’s 
unimpaired capital and unimpaired 
surplus. 

Effective Date 

The provisions of 5 U.S.C. 553(d) 
generally prescribing 30 days prior 
notice of the effective date of a rule 
have not been followed in connection 
with the adoption of this amendment 
because adoption of the rule reduces a 
regulatory burden and because the 
Board has found good cause to dispense 
with 30 days prior notice. Section 553(d) 
grants a specific exemption from the 
deferred effective date requirements in 
these instances. 

List of Subjects 

12 CFR Part 215 

Credit. Federal Reserve System. 
Reporting and recordkeeping 
requirements. Security measures. 

12 CFR Part 225 

Administrative practice and 
procedure, Appraisals, Banks. Banking, 
Capital adequacy. Federal Reserve 
System, Holding companies, Reporting 
and recordkeeping requirements, 
Securities. State member banks. 

For the reasons set forth in this rule, 
and pursuant to the Board's authority 
under sections 22(g) and 22(h) of the 
Federal Reserve Act (12 U.S.C. 375a and 
375b), section 5(b) of the Bank Holding 
Company Act (12 U.S.C. 1844(b)), and 
section 306 of the Federal Deposit 
Insurance Corporation Improvement Act 
of 1991 (Pub. L No. 102-242,105 Stat. 
2236 (1991)), the Board is amending 12 
CFR part 215, subpart A. and 12 CFR 
part 225. subpart A. as follows: 

PART 215—LOANS TO EXECUTIVE 
OFFICERS, DIRECTORS, AND 
PRINCIPAL SHAREHOLDERS OF 
MEMBER BANKS 

1. The authority citation for part 215 is 
revised to read as follows: 

Authority: Secs. ll(i), 22(g) and 22(h), 
Federal Reserve Act (12 U.S.C. 248(i), 375a. 
375(b)(7)). 12 U.S.C. 1817(k)(3) and 
1972(2)(F)(vi). and sec. 306 of the Federal 
Deposit Insurance Corporation Improvement 
Act of 1991 (Pub. L No. 102-242,105 Stat. 

2236 (1991)). 
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Subpart A—Loans by Member Banks 
to Their Executive Officers, Directors, 
and Principal Shareholders 

2. In part 215, the footnotes are 
removed or redesignated as shown in 
the following table: 


Section and paragraph 

Current 

No. 

New No. 

215.4(c)___ 

3 

removed 

215.4(d)_ 

4 

3 

215.5(a)_ 

5 

4 

215 8....... 

6 

5 

215 9-..... ... 

7 

6 

215.10(a).-. 

8 

7 

215.10(b)_ 

9 

8 


3.12 CFR 215.1 is amended by revising 
paragraph (a) to read as follows: 

§ 251.1 Authority, purpose, and scope. 

(a) Authority. This subpart is issued 
pursuant to sections ll(i), 22(g), and 
22(h) of the Federal Reserve Act (12 
U.S.C. 248(i), 375a, and 375b). 12 U.S.C. 
1817(k)(3), and section 306 of the Federal 
Deposit Insurance Corporation 
Improvement Act of 1991 (Pub. L No. 
102-242,105 Stat. 2236 (1991)). 
***** 

4.12 CFR 215.2 is amended by revising 
paragraphs (a), (c). and (d), 
redesignating paragraphs (e) through (1) 
as paragraphs (g) through (n), adding 
new paragraphs (e) and (f). and revising 
newly designated paragraphs (h). (i). (1). 
and (m) to read as follows: 

§215.2 Definitions. 
***** 

(a) Company means any corporation, 
partnership, trust (business or 
otherwise), association, joint venture, 
pool syndicate, sole proprietorship, 
unincorporated organization, or any 
other form of business entity not 
specifically listed herein. However, the 
term does not include: 

(1) An insured depository institution 
(as defined in 12 U.S.C. 1813); or 

(2) A corporation the majority of the 
shares of which are owned by the 
United States or by any State. 
***** 

(c) Director of a member bonk 
includes: 

(1) Any director of a member bank, 
whether or not receiving compensation; 

(2) Any director of a company of 
which the member bank is a subsidiary; 
and 

(3) Any director of any other 
subsidiary of that company. An advisory 
director is not considered a director if 
the advisory director— 

(i) Is not elected by the shareholders 
of the company or bank; 


(ii) Is not authorized to vote on 
matters before the board of directors; 
and 

(iii) Provides solely general policy 
advice to the board of directors. 

(d) (1) Executive officer of a company 
or bank means a person who 
participates or has authority to 
participate (other than in the capacity of 
a director) in major policymaking 
functions of the company or bank, 
whether or not: the officer has an official 
title; the title designates the officer an 
assistant; or the officer is serving 
without salary or other compensation. 1 
The chairman of the board, the 
president, every vice president, the 
cashier, the secretary, and the treasurer 
of a company or bank are considered 
executive officers, unless: The officer is 
excluded, by resolution of the board of 
directors or by the bylaws of the bank or 
company, from participation (other than 
in the capacity of a director) in major 
policymaking functions of the bank or 
company; and the officer does not 
actually participate therein. 

(2) For the purpose of §§ 215.4 and 
215.8 of this part, an executive officer of 
a member bank includes an executive 
officer of a company of which the 
member bank is a subsidiary; and any 
other subsidiary of that company, unless 
the executive officer of the subsidiary is 
excluded (by name or by title) from 
participation in major policymaking 
functions of the member bank by 
resolutions of the boards of directors of 
both the subsidiary and the member 
bank, and does not actually participate 
in such major policymaking functions. 

(e) Foreign bank has the meaning 
given in 12 U.S.C. 3101 (7). 

(f) Insider means an executive officer, 
director, or principal shareholder, and 
includes any related interest of such a 
person. 

***** 

(h) The lending limit for a member 
bank is an amount equal to the limit of 
loans to a single borrower established 
by section 5200 of the Revised Statutes, 2 


1 The term is not intended to include persons who 
may have official titles and may exercise a certain 
measure of discretion in the performance of their 
duties, including discretion in the making of loans, 
but who do not participate In the determination of 
major policies of the bank or company and whose 
decisions are limited by policy standards fixed by 
the senior management of the bank or company. For 
example, the term does not include a manager or 
assistant manager of a branch of a bank unless that 
individual participates, or is authorized to 
participate, in major policymaking functions of the 
bank or company. 

* Where State law established a lending limit for 
a State member bank that is lower than the amount 
permitted in section 5200 of the Revised Statutes, 
the lending limit established by applicable State 
laws shall be the lending limit for the State member 
bank. 


U.S.C. 84. This amount is 15 percent of 
the bank's unimpaired capital and 
unimpaired surplus in the case of loans 
that are not fully secured, and an 
additional 10 percent of the bank's 
unimpaired capital and unimpaired 
surplus in the case of loans that are fully 
secured by readily marketable collateral 
having a market value, as determined by 
reliable and continuously available 
price quotations, at least equal to the 
amount of the loan. The lending limit 
also includes any higher amounts that 
are permitted by section 5200 of the 
Revised Statutes for the types of 
obligations listed therein as exceptions 
to the limit. A member bank's 
unimpaired capital and unimpaired 
surplus equals the sum of: 

(1) The “total equity capital” of the 
member bank reported on its most 
recent consolidated report of condition 
filed under 12 U.S.C. 1817(a)(3); 

(2) Any subordinated note9 and 
debentures approved as an addition to 
the member bank’s capital structure by 
the appropriate federal banking agency; 
and 

(3) Any valuation reserves created by 
charges to the member bank’s income 
reported on its most recent consolidated 
report of condition filed under 12 U.S.C 
1817(a)(3). 

(i) Member bank means any banking 
institution that is a member of the 
Federal Reserve System, including any 
subsidiary of a member bank. The term 
does not include any foreign bank that 
maintains a branch in the United States, 
whether or not the branch is insured 
(within the meaning of 12 U.S.C 1813(s]} 
and regardless of the operation of 12 
U.S.C. 1813(h) and 12 U.S.C 1828(j)(2). 
***** 

(1) Principal shareholder means a 
person (other than an insured bank) that 
directly or indirectly, or acting through 
or in concert with one or more persons, 
owns, controls, or has the power to vote 
more than 10 percent of any class of 
voting securities of a member bank or 
company. Shares owned or controlled 
by a member of an individual’s 
immediate family are considered to be 
held by the individual. A principal 
shareholder of a member bank includes: 

(1) A principal shareholder of a 
company of which the member bank is a 
subsidiary; and 

(2) A principal shareholder of any 
other subsidiary of that company. 

(m) Related interest of a person 
means: 

(1) A company that is controlled by 
that person; or 

(2) A political or campaign committee 
that 19 controlled by that person or the 
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funds or services of which will benefit 
that person. 

*•<*** 

5.12 CFR 215.3 is amended by revising 
paragraphs (a)(4). (a){B). (b)(2) and (b)(5) 
to read as follows: 

5 215.3 Extension of credit 

(a) * * « 

(4) An acquisition by discount 
purchase, exchange, or otherwise of any 
note, draft bill of exchange, or other 
evidence of indebtedness upon which an 
insider may be liable as maker, drawer, 
endorser, guarantor, or surety; 

• » 4 t « 

(8) Any other similar transaction as a 
result of which a person becomes 
obligated to pay money (or its 
equivalent) to a bank, whether the 
obligation arises directly or indirectly, 
or because of an endorsement on an 
obligation or otherwise, or by any 
means whatsoever. 

(b) • • * 

(2) A receipt by a bank of a check 
deposited in or delivered to the bank in 
the usual course of business unless it 
results in the carrying of a cash item for 
or the granting of an overdraft (other 
than an inadvertent overdraft in a 
limited amount that is promptly repaid, 
as described in { 215(4)(e) of this part): 

(5) Indebtedness of $5,000 or less 
arising by reason of any general 
arrangement by which a bank: 

(i) Acquires charge or time credit 
accounts; or 

(ii) Makes payments to or on behalf of 
participants in a bank credit card plan, 
check credit plan, interest bearing 
overdraft credit plan of the type 
specified in S 215.4(e) of this part, or 
similar open end credit plan; Provided: 

(A) The indebtedness does not involve 
prior individual clearance or approval 
by the bank other than for the purposes 
of determining authority to participate in 
the arrangement and compliance with 
any dollar limit under the arrangement; 
and 

(B) The indebtedness is incurred 
under terms that are not more favorable 
than those offered to the general public. 

***** 

6.12 CFR 215.4 is amended by revising 
paragraphs (a)(1). (b)(1) and .(c), 
redesignating paragraphs (b)(2) and 

(b)(3) as paragraphs (b)(3) and (b)(4). 
respectively, adding a new paragraph 
(b)(2). redesignating paragraph (d) as 
paragraph (e), and adding a new 
paragraph (d) to read as follows: 

§ 215.4 General prohibitions. 

(a) * * # 


(1) Is made on substantially the same 
terms (including interest rates and 
collateral) as. and following credit 
underwriting procedures that are not 
less stringent than, those prevailing at 
the time for comparable transactions by 
the bank with other persons that are not 
covered by this part and who are not 
employed by the bank; and 
• * * * * 

(b) Prior approval. (1) No member 
bank may extend credit (which term 
includes granting a line of credit) to any 
of its executive officers, directors, or 
principal shareholders or to any related 
interest of that person in an amount 
that, when aggregated with the amount 
of all other extensions of credit to that 
person and to all related interests of that 
person, exceeds the higher of $25,000 or 
5 percent of the member bank's 
unimpaired capital and unimpaired 
surplus, unless: 

(1) The extension of credit has been 
approved in advance by a majority of 
the entire board of directors of that 
bank; and 

(ii) the interested party has abstained 
from participating directly or indirectly 
in the voting. 

(2) In no event may a member bank 
extend credit to any one of its executive 
officers, directors, or principal 
shareholders, or to any related interest 
of that person, in an amount that, when 
aggregated with all other extensions of 
credit to that person, and all related 
interests of that person, exceeds 
$500,000. except by complying with the 
requirements of this paragraph. 
***** 

(c) Lending limit. No member bank 
may extend credit to any of its executive 
officers, directors, or principal 
shareholders or to any related interest 
of that person in an amount that, when 
aggregated the amount of all other 
extensions of credit by the member 
bank to that person and to all related 
interests of that person, exceeds the 
lending limit of the member bank 
specified in § 215.2(h) of this part. This 
prohibition does not apply to an 
extension of credit by a member bank to 
a company of which the member bank is 
a subsidiary or to any other subsidiary 
of that company. 

(d) Aggregate lending limit —(1) 
General limit. A member bank may not 
extend credit to any insider unless the 
extension of credit i9 in an amount that, 
when aggregated with the amount of all 
outstanding extensions of credit by that 
bank to all of its insiders, does not 
exceed the bank's unimpaired capital 
and unimpaired surplus (a9 defined in 

§ 215.2(h) of this part). 


(2) Members banks with deposits of 
less than $100,000,000. A member bank 
with deposits of less than $100,000,000 
may by resolution of its board of 
directors increase the general limit 
specified in paragraph (d)(1) of this 
section for the one-year period ending 
May 18,1993, to a level not to exceed 
two times the bank's unimpaired capital 
and unimpaired surplus, if: 

(i) The board of directors determines 
that such higher limit is consistent writh 
prudent, safe, and sound banking 
practices in light of the bank's 
experience in lending to its insiders and 
is necessary to attract or retain directors 
or to prevent restricting the availability 
of credit in small communities; 

(ii) The resolution sets forth the facts 
and reasoning on which the board of 
directors bases the finding, including the 
amount of the bank's lending to its 
insiders as a percentage of the bank's 
unimpaired capital and unimpaired 
surplus as of the date of the resolution; 

(iii) The bank has submitted the 
resolution to the appropriate Federal 
banking agency (as defined in 12 U.S.C. 
1813(q)) with a copy to the Board of 
Governors; and 

(iv) The bank meets or exceeds, on a 
fully-phased in basis, all applicable 
capital requirements established by the 
appropriate Federal banking agency. 

***** 

7.12 CFR 215.5 is amended by revising 
newly designated footnote 4 in 
paragraph (a) and by revising paragraph 
(d) to read as follows: 

§215.5 Additional restrictions on loans to 
executive officers of member banks. 

(a) * • *4 • * * 

• ••*<* 

(d) Any extension of credit by a 
member bank to any of its executive 
officers shall be: 

(1) Promptly reported to the member 
bank's board of directors; 

(2) In compliance with the 
requirements of J 215.4(a) of this part; 

(3) Preceded by the submission of a 
detailed current financial statement of 
the executive officer; and 

(4) Made subject to the condition in 
writing that the extension of credit will, 
at the option of the member bank, 
become due and payable at any time 
that the officer is indebted to any other 
bank or banks in an aggregate amount 
greater than the amount specified for a 


♦ Sections 215.5. 215.9. and 215 10 of this part 
Implement section 22(g) of the Federal Reserve Act. 
For the purposes of those sections, an executive 
officer of a member bank does not Include an 
executive officer of a bank holding company of 
which the member bank Is a subsidiary or any other 
subsidiary of that bank holding company 
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category of credit in paragraph (c) of 
this section. 

8.12 CFR 215.11 is redesignated as 
§ 215.13. §§ 215.6 through 215.10 are 
redesignated as §§ 215.7 through 215.11. 
respectively, and a new § 215.6 is added 
to read as follows: 

§ 215.6 Prohibition on knowingly receiving 
unauthorized extension of crediL 

No executive officer, director, or 
principal shareholder of a member bank 
shall knowingly receive (or knowingly 
permit any of that person’s related 
interests to receive) from a member 
bank, directly or indirectly, any 
extension of credit not authorized under 
this part. 

9. A new 12 CFR 215.12 is added to 
read as follows: 

§ 215.12 Reporting requirement for credit 
secured by certain bank stock. 

Each executive officer or director of a 
member bank the shares of which are 
not publicly traded shall report annually 
to the board of directors of the member 
bank the outstanding amount of any 
credit that was extended to the 
executive officer or director and that is 
secured by shares of the member bank. 

10. Newly designated 12 CFR 215.13 is 
revised to read as follows: 

§ 215.13 Civil penalties. 

Any member bank, or any officer, 
director, employee, agent, or other 
person participating in the conduct of 
the affairs of the bank, that violates any 
provision of this subpart (other than 
§ 215.11) is subject to civil penalties as 
specified in section 29 of the Federal 
Reserve Act (12 U.S.C. 504). 

PART 225—BANK HOLDING 
COMPANIES AND CHANGE IN BANK 
CONTROL 

1. The authority for part 225 is revised 
to read as follows: 

Authority: 12 U.S.C. 1817(j)(13), 1818. 

1831(i), 1843(c)(8), 1844(b). 3106. 3108. 3907. 
3909. 3310. and 3331-3351. and sec. 306 of the 
Federal Deposit Insurance Corporation 
Improvement Act of 1991 (Pub. L No. 102-242. 
105 Stat. 2236 (1991)). 

2.12 CFR 225.4 i9 amended by adding 
paragraph (f) to read as follows: 

§ 225.4 Corporate practices. 

* • * * • 

(f) Reporting requirement for credit 
secured by certain bank holding 
company stock. Each executive officer 
or director of a bank holding company 
the shares of which are not publicly 
traded shall report annually to the board 
of directors of the bank holding 
company the outstanding amount of any 
credit that was extended to the 


executive officer or director and that is 
secured by shares of the bank holding 
company. For purposes of this 
paragraph, the terms "executive officer" 
and "director" shall have the meaning 
given in § 215.2 of Regulation 0,12 CFR 
215.2. 

Board of Governors of the Federal Reserve 
System, May 21.1992. 

Jennifer J. Johnson, 

Associate Secretary of the Board . 

[FR Doc. 92-12354 Filed 5-22-92; 9:58 am) 

BILLING CODE 6210-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

[ Docket No. 91-NM-216-AD; Arndt. 39- 
8244; AD 92-10-10) 

Airworthiness Directives; Boeing 
Model 707 and 720 Series Airplanes 

agency: Federal Aviation 
Administration, DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to Boeing Model 707 and 720 
series airplanes, that requires all landing 
gear brakes to be inspected for wear 
and replaced if the wear limits 
prescribed in this amendment are not 
met, and that the new wear limits be 
incorporated into the FAA-approved 
maintenance inspection program. This 
amendment is prompted by an accident 
in which a transport category airplane 
executed a rejected takeoff (RTO) and 
W89 unable to 9top on the runway. An 
investigation revealed that eight out of 
ten brakes were near the maximum 
allowable wear limits before the RTO 
and were unable to absorb the required 
RTO energy, thus contributing to the 
accident. The actions specified by this 
AD are intended to prevent loss of brake 
effectiveness during a high energy RTO. 
EFFECTIVE DATE: July 2,1992. 

FOR FURTHER INFORMATION CONTACT: 
David M. Herron. Seattle Aircraft 
Certification Office, Systems and 
Equipment Branch, ANM-130S, Federal 
Aviation Administration (FAA), 
Transport Airplane Directorate, 1601 
Lind Avenue SW., Renton, Washington 
98055-4056; telephone (206) 227-2672; 
fax (206) 227-1181. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to Model 707 and 720 series 
airplanes was published in the Federal 


Register on January 8,1992 (57 FR 650). 
That action proposed to require that all 
landing gear brakes be inspected for 
wear and replaced if the wear limits 
prescribed in this amendment are not 
met, and that the new wear limits be 
incorporated into the FAA-approved 
maintenance inspection program. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
single comment received. 

The commenter supports the proposal. 

After careful review of the available 
data, including the comment noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

There are approximately 336 Model 
707 and 720 series airplanes of the 
affected design in the worldwide fleet. 
The FAA estimates that 97 airplanes of 
U.S. registry and 6 operators will be 
affected by this AD. 

For 43 airplanes of U.S. registry, it will 
take approximately 29.5 work hours per 
airplane to accomplish the required 
actions; and for the other 54 airplanes of 
U.S. registry, it will take approximately 
66 work hours per airplane to 
accomplish the required actions. The 
average labor cost is $55 per work hour. 

In addition, the FAA estimates that 
the cost of parts to accomplish the 
change in wear limits to 72 of these 
airplanes (that is, the cost resulting from 
the requirement to change brakes before 
they are worn to their previously 
approved limits for a one-time change) 
will average $8,190 per airplane. The 
cost of parts for the 25 other airplanes is 
estimated to average $11,050 per 
airplane. 

Further, the FAA estimates that it will 
require 20 work hours per operator, at 
an average labor cost of $55 per work 
hour, to incorporate the requirements 
into an operator’s FAA-approved 
maintenance inspection program. 

Based on the figures discussed above, 
the total cost impact of the AD on U.S. 
operators is estimated to be $1,138,318. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship beween the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612. it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a "major 
rule" under Executive Order 12291; (2) is 
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not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26.1979); and (3J will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaulation has been prepared for 
this action and it is contained in the 
Rules Docket. A copy of it may be 
obtained from the Rules Docket at tbe 
location provided under the caption 
“ADDRESSES." 

List of Subjects In 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety, Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 39 of the Federal 
Aviation regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 (Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

92-10-10. Boeing: Amendment 39-8244. 

Docket No. 91-NM-216-AD. 

Applicability: Mode! 707 and 720 series 
airplanes, equipped with brake part numbers 
(P/N) identified in paragraph (a) of this AD, 
certificated in any category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent the loss of main landing gear 
braking effectiveness, accomplish the 
following: 

(a) Within 180 days after the effective date 
of this AD. accomplish paragraphs (a)(1) and 
(a)(2) of this AD: 

(1) Inspect the main landing gear brakes, 
having brake part numbers shown below, for 
wear. Any brake worn more than the 
maximum wear limit specified below must be 
replaced, prior to further flight, with a brake 
within that limit. 


Brake mtr. 

Brake 

P/N 

Boeing P/N 

Maxi¬ 

mum 

wear 

kmit 

(inches) 

Bervdrx- 

150550 

10-3072-1.-11 

0.60 

Bendix. 

2601775 

None 

0.70 

BFGoodhch. 

2-756-2 

10-60228-1 

0.51 

BFGoodhch. 

2-784-1 

10-3379-11 

0.35 

BFGoodhch..-. 

2-991 

10-60228-8 

0.61 

ABS-. 

9560569 

10-60818-1 

0.528 


(2) Incorporate the maximum brake wear 
limits specified in paragraph (a)(1) of this AD 


into the FAA-approved maintenance 
inspection program. 

(b) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office (ACO). 
FAA. Transport Airplane Directorate. The 
request shall be forwarded through an FAA 
Principal Maintenance Inspector, who may 
concur or comment and then send it to the 
Manager. Seattle ACO. 

(c) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 

(d) Thi9 amendment becomes effective on 
July 2.1992. 

Issued in Renton. Washington, on April 20. 
1992. 

Darrell M. Pederson. 

Acting Manager. Transport Airplane 
Directorate . Aircrqft Certification Sen ice. 

[FR Doc. 92-12369 Filed 5-27-92: 8:45 am] 
BILLING CODE 4910-13-N 


14 CFR Part 73 

(Airspace Docket No. 91-ANM-22 ] 

Establishment of Temporary 
Restricted Area R-3203D; Orchard, ID 

agency: Federal Aviation 
Administration (FAA). DOT. 

ACTION: Final rule. 

summary: This action establishes a 
temporary Restricted Area R-3203D at 
Orchard. ID. for the period June 1-21. 
1992. The temporary restricted area is 
established adjacent to an existing 
Restricted Area. R-3203A. to provide 
essential ground maneuvering space to 
meet Idaho National Guard annual 
training requirements. 

EFFECTIVE DATE: 0901 u.tc„ June 1.1992. 
through 2359 M.D.T.. June 21.1992. 

FOR FURTHER INFORMATION CONTACT: 
Ken McEiroy. Military Operations 
Program Office (ATM-420). Office of Air 
Traffic System Management. Federal 
Aviation Administration, 800 
Independence Avenue. SW., 

Washington. DC 20591; telephone: (202) 
267-7686. 

SUPPLEMENTARY INFORMATION: 

History 

On April 14.1992. the FAA proposed 
to amend part 73 of the Federal Aviation 
Regulations (14 CFR part 73) to establish 
a temporary Restricted Area R-3203D at 
Orchard. ID. for the period June 1-21, 
1992 (57 FR 12889). Interested parties 
were invited to participate in this 
rulemaking proceeding by submitting 
written comments on the proposal to the 
FAA. No comments objecting to the 
proposal were received. Except for 


editorial changes, this amendment is the 
same as that proposed in the notice. 
Section 73.32 of part 73 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.8 dated November 1. 

1991. 

The Rule 

This amendment to part 73 of the 
Federal Aviation Regulations 
establishes a temporary Restricted Area 
R-3203D at Orchard. ID. adjacent to the 
existing Restricted Area R-3203A. to 
provide additional ground maneuvering 
space needed by the Idaho Army 
National Guard in conducting its annual 
training program. The restricted area 
will be in effect for the period June 1-21, 

1992. All artillery firing will be directed 
into the existing Artillery Impact Area 
located approximately in the center of 
Restricted Area R-3203A. The 
temporary restricted area i6 needed to 
provide protected airspace to contain 
the projectiles during flight between the 
surface firing point and entry into the 
existing Restricted Area R-3203A. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It. therefore—(1) is not a “major 
rule’ 1 under Executive Order 12291; (2) is 
not a “significant rule“ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and atr navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulotory 
Flexibility AcL 

In consideration of the need to allow 
the Idaho National Guard to use the 
subject area for their June 1-21 training 
mission, and the safety need to restrict 
the operation of aircraft through this 
area during that time period, the FAA 
finds good cause, pursuant to 5 U.S.C. 
553(d). for making this amendment 
effective in less than 30 days in order to 
promote the safe and efficient handling 
of air traffic in the area. 

Environmental Review 

The temporary restricted area will be 
in effect only from June 1 to June 21. 

1992. The temporal^ restricted area will 
prohibit the flight of nonparticipating 
aircraft through the area, but will not 
direct nonparticipating aircraft to 
operate in any set or established route 
outside the restricted area. The National 
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Guard Bureau and the Idaho National 
Guard (Guard) completed a Final 
Environmental Impact Statement on the 
Orchard Training Area Facilities and 
examined the environmental effects 
associated with the type of activity 
taking place within the restricted area. 
The National Guard determined that 
none of the impacts of the actions 
occurring within the restricted area will 
significantly affect the environment. 
Finding that the firing points in the 
temporary restricted area will be farther 
from nesting areas, that the projectiles 
will be fired into existing artillery 
impact areas, and that noise impacts 
will be no greater than that currently 
caused by the existing firing points 
inside the restricted area, the National 
Guard determined that all of the 
possible environmental impacts of the 
temporary restricted area were 
addressed in the Final Environmental 
Impact Statement. 

On the basis of the environmental 
documentation developed by the 
National Guard, and the FAA’s review 
of the ATC procedures in effect in the 
area before and after adoption of the 
temporary restricted area, the FAA finds 
that there will be no significant impact 
on the environment as a result of this 
action. 

List of Subjects in 14 CFR Part 73 

Aviation safety. Restricted areas. 
Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me. part 73 of the Federal 
Aviation Regulations (14 CFR part 73) is 
amended as follows: 

PART 73—SPECIAL USE AIRSPACE 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510,1522: EO. 10854, 24 FR 9565, 3 CFR. 
1959-1963 Comp., p. 389; 49 U.S.C. 106(g): 14 
CFR 11.69. 

§73.32 [Amendedl 

2. § 73.32 is amended as follows: 
R-32Q3D at Orchard, ID [NewJ 

Boundaries. Beginning at lat. 43°14’00"N.. 
long. 116*16'30"W.; to lat. 43’17'51'N., long. 
116°16'25"W.; to lat. 43*1902'N.. long. 
116*14’45"W.; to lat. 43°19 02"N., long. 
116*06'36''W.; to lat. 43°15'58'N.. long, 
m’orirw.; to lat. 43*1500^.. long. 
116*0100 "W.; to lat. 43*17 , 00''N.. long. 

116*05 OO’W.; to lat. 43*17 00 "N.. long. 

116*12 OO'W.; thence to point of beginning. 

Designated altitudes. Surface to and 
including 10.000 feet MSL. Times of use. As 
scheduled by NOT AM 24 hours in advance 
for the period June 1-21,1992, only. Restricted 
area is terminated after 2359 hours local time 
on June 21.1992. Controlling agency. FAA. 


Boise ARTCC. Using agency. Idaho Army 
National Guard. 

Issued in Washington, DC, on May 22.1992. 

Harold W. Becker, 

Manager. Airspace-Rules and Aeronautical 
Information Division. 

|FR Doc. 92-12609 Filed 5-26-92; 2:03 pm] 

BILLING COD€ 4910-13-*! 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

20 CFR Part 404 
[Regulations No. 4] 

RIN 0960-AD32 

Reduction in Earnings Needed for a 
Year of Coverage Toward the Special 
Minimum Benefit 

AGENCY: Social Security Administration, 
HHS. 

action: Final rule. 

summary: This final rule reflects the 
provisions of section 5122 of the 
Omnibus Budget Reconciliation Act of 
1990, Public Law 101-508. Section 5122 
reduces the amount of earnings needed 
to earn a year of coverage toward the 
special minimum benefit from 25 percent 
of the old-law contribution and benefit 
base to 15 percent of that base. 
effective DATE: This rule is effective on 
May 28, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Henry D. Lerner, Legal Assistant, Office 
of Regulations, Social Security 
Administration. 6401 Security Blvd., 
Baltimore, MD 21235, (301) 965-1762. 
SUPPLEMENTARY INFORMATION: This 
regulation amends 20 CFR part 404, 
subpart C, to reflect the provisions of 
section 5122 of the Omnibus Budget 
Reconciliation Act of 1990, Public Law 
101-508. Section 5122 reduces the 
amount of earnings needed to earn a 
year of coverage toward the special 
minimum benefit from 25 percent to 15 
percent of the old-law contribution and 
benefit base. This provision is effective 
for years of coverage earned after 1990. 

A “special minimum” Social Security 
benefit is available to workers who have 
many years of work at modest wages. 
The amount of this benefit is determined 
by an alternative benefit computation 
that calculates the benefit based on the 
number of years of significant earnings, 
called years of coverage, rather than on 
average lifetime earnings. It applies in 
cases where this computation results in 
a higher benefit than that which would 
be derived under other Social Security 
benefit computation rules. 


For 1937-1950, the individual earns 
one year of coverage (not to exceed 14) 
for each $900 of aggregate earnings. For 
1951-1978, the individual earns one year 
of coverage for each year in which he or 
she has wages and/or self employment 
income of at least 25 percent of the 
Social Security contribution and benefit 
base for that year. For years 1979-1990, 
the individual earns one year of 
coverage for each year in which he or 
she has wages and/or self employment 
income of at least 25 percent of the old- 
law contribution and benefit base for 
that year (i.e., what the base would have 
been if the 1977 Social Security 
amendments had not been enacted). For 
years after 1990, the amount is 15 
percent of the old-law contribution and 
benefit base for that year. 

This provision, however, doe9 not 
change the 25 percent test of the old-law 
contribution and benefit base for people 
who must use a modified formula 
because they are also entitled to a 
pension based on noncovered 
employment. For years prior to 1991, the 
calculation of the dollar amount needed 
to earn a year of coverage for purposes 
of the special minimum benefit was the 
same as that used to determine the 
amount needed to earn a year of 
coverage for purposes of a different 
computation, known a9 the windfall 
elimination provision. The windfall 
elimination provision, which is 
explained in § 404.213 of our regulations, 
applies only to certain beneficiaries who 
also are entitled to a pension based on 
employment that wa9 not covered by 
Social Security. 

When Congress revised the formula to 
reduce the amount needed for a year of 
coverage for purposes of the special 
minimum benefit for years after 1990 
from 25 percent to 15 percent of the old 
law base, as described above. Congress 
retained the 25 percent figure in the 
formula for determining a year of 
coverage in the windfall elimination 
provision. In this regulation, therefore, 
we have added to the table in appendix 
IV an additional column which lists the 
amounts needed for purposes of the 
windfall elimination provision and have 
modified the cross-reference contained 
in the windfall elimination provision. 

Justification for Final Rule 

The Department, even when not 
required by statute, as a matter of 
policy, generally follows the 
Administrative Procedure Act (APA) 
notice of proposed rulemaking and 
public comment procedures specified in 
5 U.S.C. 553 in the development of its 
regulations. The APA provides 
exceptions to its notice and public 
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comment procedures when an agency 
finds there is good cause for dispensing 
with such procedures on the basis that 
they are impracticable, unnecessary, or 
contrary to the public interest. We have 
determined that, under 5 U.S.C. 

553(b)(B), good cause exists for waiver 
of notice of proposed rulemaking and 
public comment procedures on this 
regulation since opportunity for public 
comment is unnecessary. This regulation 
simply reflects self-executing statutory 
provisions and involves no discretionary 
policy making. 

Executive Order 12291 

The Secretary has determined that 
this is not a major rule under Executive 
Order 12291 because this regulation 
does not meet any of the threshold 
criteria for a major rule. Therefore, a 
regulatory impact analysis is not 
required. 

Regulatory Flexibility Act 

We certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because it only reflects in our 
regulations self-executing statutory 
provisions. Therefore, a regulatory 
flexibility analysis as provided in Public 
Law 96-345, the Regulatory Flexibility 
Act, is not required. 

Paperwork Reduction Act 

This regulation imposes no reporting/ 
recordkeeping requirements requiring 
Office of Management and Budget 
clearance. 

(Catalog of Federal Domestic Assistance 
Program Nos. 93.803. Social Security- 
Retirement Insurance; 93.805, Social 
Security—Survivors Insurance.) 

List of Subjects in 20 CFR Part 404 

Administrative practice and 
procedure, Death benefits. Disability 
benefits, Old-Age, Survivors and 
Disability Insurance. 

Editorial Note: This document was received 
at the Office of the Federal Register on May 
20.1992. 

Dated: July 9,1991. 

Gwendolyn S. King, 

Commissioner of Social Security. 

Approved: August 30.1991. 

Louis W. Sullivan, 

Secretary of Health and Human Services. 

PART 404—FEDERAL OLD-AGE, 
SURVIVORS AND DISABILITY 
INSURANCE (1950- ) 

Part 404, subpart C, of chapter Ill of 
title 20 of the Code of Federal 
Regulations is amended as set forth 
below. 


1. The authority citation for subpart C 
continues to read as follows: 

Authority: Secs. 202(a). 205(a). 215. and 
1102 of the Social Security Act; 42 U.S.C. 
402(a). 405(a). 415 and 1302. 

2. Section 404.213 is amended by 
revising paragraphs (d)(1) introductory' 
text and (e)(5) to read as follows: 

§ 404.213 Computation where you are 
eligible for a pension based on your 
noncovered employment. 

• • * * * 

(d) Alternate computation . (1) If you 
have more than 20 but less than 30 years 
of coverage as defined in the column 
headed “Alternate Computation Under 

§ 404.213(d)” in appendix IV of this 
subpart, we will compute your primary 
insurance amount using the applicable 
percentage given below instead of the 
first percentage in appendix II of this 
subpart if the applicable percentage 
below is larger than the percentage 
specified in paragraph (c) of this section: 
• • • * « 

(e) • • * 

(5) You have 30 years of coverage as 
defined in the column headed “Alternate 
Computation Under § 404.213(d)” in 
appendix IV of this subpart. 

• • « * • 

3. Appendix IV to subpart C is 
amended by revising the table and the 
note to read as follows: 

Appendix IV—Earnings Needed for a 
Year of Coverage After 1950 for 
Purposes of the Special Minimum 
Primary Insurance Amount and the 
Alternate Computation Described in 
§ 404.213(d) 

Minimum Social Security earnings to 
qualify for a year of coverage after 1950 
for purposes of the special minimum 
primary insurance amount and for 
purposes of the alternate computation 
described in § 404.213(d). 


Years 

Special 

minimum 

primary 

insurance 

amount 

Alternate 

computation 

under 

5 404 213(d) 

1951-54... 

$900 

$900 

1955-58_ 

1,050 

1,050 

1959-65. 

1.200 

1.200 

1966-67 __ 

1.650 

1.650 

1968-71 .. . 

1.950 

1.950 

1972. 

2,250 

2.250 

1973.. 

2,700 

2.700 

1974.. 

3.300 

3.300 

1975.... 

3.525 

3.525 

1976___ 

3,825 

3,025 

1977 ... 

4.125 

4.125 

1978. 

4,425 

4.425 

1979 .. ... 

4.725 

4.725 

1960..• . 

5,100 

5.100 

1981.....J 

5,550 

5.550 

1982. 

6,075 

6.075 

1983.. 

6,675 

6.675 


Years 

Special 

minimum 

primary 

insurance 

amount 

Alternate 

computation 

under 

5404 213(d) 

1984 _ 

7,050 

7,050 

1985 ___ 

7.425 

7,425 

1986. 

7.875 

7*75 

1987 .. 

8.175 

B.176 

1988 ___ 

8.400 

8.400 

1989 .. 

8.925 

6.925 

1990. 

9.525 

9.525 

1991 ___ 

5.940 

9.900 


Note: For 1937-1950. the individual earns 
one year of coverage (not to exceed 14) for 
each S900 of aggregate earnings. For 1951- 
1978. the amounts shown are 25 percent of 
the contribution and benefit base in effect. 
For 1979-1990. however, the amounts are 25 
percent of what the contribution and benefit 
base would have been if the 1977 Social 
Security amendments had not been enacted 
(i.e.. the old law base). After 1990. the amount 
for purposes of the special minimum primary 
insurance amount is 15 percent of what the 
contribution and benefit base would have 
been if the 1977 Social Security amendments 
had not been enacted; the amount required 
for a year coverage continues to be 25 
percent of the old law contribution and 
benefit base for purposes of a computation 
based on entitlement to a pension based on 
noncovered employment (see $ 404.213(d)). 

[FR Doc. 92-12227 Filed 5-27-92; 8:45 am) 

BILLING CODE 4190-29-1* 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

32 CFR Part 174 
[DoD Directive 5160.10] 

Ocean Transportation Service 

agency: Office of the Secretary of 
Defense, DoD. 
action: Final rule. 

summary: The Department of Defense 
hereby removes 32 CFR part 174 (DoD 
Directive 5160.10). This part has served 
the purpose for which it was issued and 
is no longer valid. 

EFFECTIVE DATE: May 1.1992. 

FOR FURTHER INFORMATION CONTACT: 

LM. Bynum, Correspondence and 
Directives Directorate, Washington 
Headquarters Services. Pentagon, 
Washington. DC 20301-1155, 
703-697-4111. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 32 CFR Part 174 

Armed forces; Vessels. 

PART 174—[REMOVED] 

Accordingly, by the authority of 5 
U.S.C. 301, 32 CFR part 174 is removed. 
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Dated: May 21.1992. 

L.M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

|FR Doc. 92-12348 Filed 5-27-92; 8:45 am] 
CHUNG coot 3810-01-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

36 CFR Parts 1202, 1250 and 1254 

RIN 3095-AA34 

NARA Privacy Act and Freedom of 
Information Act Regulations 

agency: National Archives and Records 
Administration. 

ACTION: Final rule. 

summary: The National Archives and 
Records Administration (NARA) is 
amending its Privacy Act regulations to 
make the NARA Privacy Act Officer the 
point of contact for Privacy Act requests 
and information, and to change the 
designation of officials who may sign 
denials of requests for disclosure to 
third parties and who may consider 
appeals of such denials. These changes 
are administrative in nature and will 
have no significant impact upon the 
public. 

NARA is also amending its Freedom 
of Information Act regulations in 36 CFR 
parts 1250 and 1254 to reflect a recent 
U.S. Court of Appeals ruling in Oglesby 
v. Deportment of the Army (920 F.2d 57, 
D.C. Cir. 1990) that requesters may 
appeal a response that no responsive 
records were found. 

EFFECTIVE DATES: This regulation is 
effective on June 29,1992. 

FOR FURTHER INFORMATION CONTACT: 

Mary Ann Palmos or Nancy Allard at 
202-501-5110. 

SUPPLEMENTARY INFORMATION: NARA 
published a notice of proposed 
rulemaking on March 20,1992 (57 FR 
9672). No comments were received. 
Therefore, the proposed rule is adopted 
without change. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17,1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this rule will not have a 
significant impact on small business 
entities. 

List of subjects 

36 CFR Port 1202 
Privacy. 


36 CFR Part 1250 

Administrative practice and 
procedure. Confidential business 
information. Freedom of information. 

36 CFR Port 1254 

Archives and records; Confidential 
business information; Freedom of 
information; Micrographics. 

For the reasons set forth in the 
preamble, chapter XII of title 36. Code of 
Federal Regulations is amended as 
follows: 

PART 1202—REGULATIONS 
IMPLEMENTING THE PRIVACY ACT OF 
1974 

1. The authority citation for part 1202 
continues to read as follows: 

Authority: 44 U.S.C. 2104(a); 5 U.S.C. 552a. 

2. Section 1202.32 is revised to read as 
follows: 

§ 1202.32 Procedures for disclosure. 

(a) Address all requests for disclosure 
of records pertaining to a third party to 
the NARA Privacy Act Officer (NAA), 
National Archives and Records 
Administration, Washington. DC 20408. 
Upon receipt of such request, NARA 
shall verify the right of the requester to 
obtain disclosure pursuant to § 1202.30. 
Upon verification, the system manager 
shall make the requested records 
available. NARA shall acknowledge 
requests within 10 workdays and shall 
make a decision within 30 workdays, 
unless NARA notifies the requester that 
the time limit must be extended for good 
cause. 

(b) If NARA determines that the 
disclosure is not permitted under 

5 1202.30, the Assistant Archivist for 
Management and Administration or the 
Inspector General (for records for which 
the Inspector General is the system 
manager) shall deny the request in 
writing. The requester shall be informed 
of the right to submit a request for 
review and final determination to the 
appropriate NARA Privacy Act Appeal 
Officer. 

(1) Requests for review involving 
records for which the Inspector General 
is the system manager shall be 
addressed to the NARA Privacy Act 
Appeal Officer (N), National Archives 
and Records Administration, 
Washington. DC 20408. 

(2) Requests for review involving all 
other records shall be addressed to the 
NARA Privacy Act Appeal Officer (ND), 
National Archives and Records 
Administration, Washington, DC 20408. 

3. Section 1202.100 is revised to read 
as follows: 


§ 1202.100 Requests for assistance and 
referrals. 

Requests for assistance and referral to 
the responsible system manager or other 
NARA employee charged with 
implementing these regulations should 
be made to the NARA Privacy Act 
Officer (NAA), National Archives and 
Records Administration. Washington, 
DC 20408. 

PART 1250—PUBLIC AVAILABILITY 
OF NARA ADMINISTRATIVE RECORDS 
AND INFORMATIONAL MATERIALS 

4. The authority citation for part 1250 
is revised to read as follows: 

Authority: 44 U.S.C. 2104(a): 5 U.S.C 552; 
E.0.12600. 52 FR 23781. 3 CFR, 1907 Comp., p. 
235. 

§ 1250.34 [Amended} 

5. In § 1250.34, the term "Program 
Policy and Evaluation Division" is 
revised to read "Policy and Program 
Analysis Division." 

6. Section 1250.58 is amended by 
revising paragraphs (a) and (c) to read 
as follows: 

§ 1250.58 Appeal with NARA. 

(a) A requester who receives a denial 
of access in whole or in part of a request 
or who receives a response that no 
responsive records were found, and who 
considers the latter response as adverse 
in nature, may appeal that decision or 
finding within NARA to the appropriate 
NARA FOIA Appeal Official. If the 
denial was signed by the Assistant 
Archivist for Management and 
Administration, the appeal shall be 
addressed to the Deputy Archivist of the 
United States, National Archives (ND), 
Washington, DC 20408. If the denial was 
signed by the Inspector General, the 
appeal shall be addressed to the 
Archivist of the United States, National 
Archives (N). Washington. DC 20408. 

* • • # # 

(c) (1) The requester shall appeal in 
writing. The appeal letter shall include a 
brief statement of the reason(s): 

(i) If an appeal of denial of access, 
why NARA should release the records, 
or 

(ii) If an appeal of a requester 
category determination, why the 
requester should be considered to be a 
member of a different category, or 

(iii) If an appeal of a denial of a fee 
reduction or waiver request that the 
requester is not otherwise entitled to, 
how disclosure of the information is 
likely to contribute significantly to 
public understanding of the operations 
or activities of government and why it is 
not a request primarily intended to 
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benefit the commercial trade, or profit 
interests of the requester, or 

(iv) If no responsive records were 
found and the requester considers this 
to be an adverse determination, why the 
requester thinks that the search does not 
meet the requirements of the FOIA. 

(2) The appeal letter shall include the 
words “Freedom of Information Appeal” 
on both the face of the appeal letter and 
the envelope, and the requester shall 
enclose with the appeal letter a copy of 
the initial request and denial. 

(3) NARA has 20 workdays after 
receipt of an appeal to make a 
determination with respect to the 
appeal. The 20-workday time limit 
begins when the NARA FOIA Appeal 
Official receives the appeal. 

• • • • « 

PART 1254—AVAILABILITY OF 
RECORDS AND DONATED 
HISTORICAL MATERIALS 

7. The authority citation of part 1254 
continues to read as follows: 

Authority: 44 U.S.C. 2101-2118. 5 U.S.C. 552, 
and E.0.12600, 52 FR 23781, 3 CFR, 1987 
Comp., p. 235. 

8. Section 1254.38 is amended by 
revising paragraphs (f)(1) and (f)(4) to 
read as follows: 

§ 1254.38 Freedom of Information Act 
requests. 

• • • * * 

(f) Appeals. (1) A requester whose 
request for access is denied in whole or 
in part, or who receives a response that 
no responsive records were found and 
who considers the latter response as 
adverse in nature, may appeal that 
decision or finding within NARA. The 
appeal shall be in writing and addressed 
to the Deputy Archivist of the United 
States (ND). National Archives, 
Washington. DC 20408. 

• * # * * 

(4) In the appeal letter the requester 
shall briefly state the reasons why 
NARA should release the records, or, if 
no responsive records were found and 
the requester considers this to be an 
adverse determination, why the 
requester thinks that the search does not 
meet the requirements of the FOIA. 

• « ♦ • * 

Dated: May 4.1992. 

Don W. Wilson, 

Archivist of the United States. 

[FR Doc. 92-12441 Filed 5-27-92: 8:45 am] 
BILLING CODE 7515-01 


36 CFR Part 1228 
RIN 3095-AA42 

Disposition of Federal Records 

agency: National Archives and Records 

Administration. 

action: Final rule. 

summary: This rule makes substantive 
changes to NARA regulations relating 
to: Loans of permanent and unscheduled 
records by Federal agencies to non- 
Federal recipients, transfer of electronic 
records to the National Archives, and 
imposing restrictions on transferred 
records. In addition, minor changes are 
made to other provisions of the 
disposition regulations in 36 CFR part 
1228 to improve the clarity of the 
regulation. The rule was developed in 
the course of a periodic review of NARA 
regulations to identify outdated or 
incomplete material. These regulations 
are applicable to Federal agencies. 
EFFECTIVE DATE: June 29, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Mary Ann Palmos or Nancy Allard at 
202-501-5110. 

SUPPLEMENTARY INFORMATION: On 

March 20,1992, NARA issued a notice of 
proposed rulemaking (57 FR 9673). Three 
comments were received from Federal 
agencies. 

Privacy Act Citations 

One comment objected to the 
proposed change to 36 CFR 1228.30(b)(3) 
requiring agencies to provide on the 
Standard Form 115 (Request for Records 
Disposition Authority) a specific citation 
to the Privacy Act system notice 
covering the temporary records being 
scheduled. The commenter argued that 
the change would increase the burden 
on agencies and recommended instead 
that NARA either (1) continue with the 
current requirement or (2) require a 
general statement on the SF115 that the 
records contain information protected 
under the Privacy Act and amend 
another CFR section to require agencies 
to include the code “PA” on the 
Standard Form 135 (Records Transmittal 
and Receipt) used to transfer records to 
NARA’s Federal records centers. 

We have not adopted this comment. 
The current 36 CFR 1228.30(b)(3) 
requires “a statement of any Privacy Act 
restrictions on the records.” Since 
agencies must consult their Privacy Act 
system notice to provide these 
restrictions, we do not believe that the 
agencies* burden will be increased by 
providing the alphanumeric or numeric 
code designation that identifies the 
system. Agencies will no longer have to 
state the restrictions on the SF 115 or 


make a copy of the system notice to 
attach to the SF 115. Agencies will not 
have to go back and provide code 
designations for previously approved 
SF’s 115 since the new requirement is 
not retroactive. 

The commenter’s alternative 
suggestion to provide a more general 
statement that the records are subject to 
the Privacy Act would not reduce 
agencies’ workload if agency personnel 
were conscientious about verifying that 
a series containing personal information 
was part of a Privacy Act system. As the 
commenter pointed out, not all records 
series containing personal information 
are Privacy Act systems: however, we 
are very concerned that series that are 
not in Privacy Act systems might be 
misidentified as “Privacy Act records” 
because they contain personal 
information if the Privacy Act system 
designation does not have to be 
provided. When temporary records 
subject to the Privacy Act are retired to 
a Federal records center, NARA must 
provide for their witnessed destruction. 
Witnessed destruction is much more 
expensive than routine destruction. 

Providing Privacy Act code 
designations will ensure more consistent 
identification of records series that are 
Privacy Act systems. Our experience 
had been that agencies do not 
consistently identify Privacy Act 
restrictions on records when retiring 
them to Federal records centers for 
storage. Inclusion of the code 
designation in the records schedule will 
not only allow NARA to more easily 
verify the Privacy Act restriction when 
the records are transferred to the 
records center (which will ensure proper 
storage and disposition of the records), 
but will also assist agencies to verify the 
Privacy Act status when they prepare 
the SF 135 to transfer the records. 

We have made one change to 
§ 1228.30(b)(3) as a result of our review 
of this comment. NARA needs only to 
know whether a system of records has 
been added or deleted since the current 
Office of the Federal Register 
compilation of Privacy Act Issuances 
was published. Therefore, we have 
changed the second sentence of the 
paragraph to require a citation to the 
Federal Register notice only in these 
cases, not whenever a system has been 
amended as the proposed rule required. 

Loan of Permanent or Unscheduled 
Records 

Another commenter who otherwise 
supported the proposed changes to part 
1228 suggested that a government-wide 
agreement or intrument be developed for 
use with the requirement in § 1228.74 
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that a written loan agreement be 
executed whenever a Federal agency 
loans permanent or unscheduled records 
to non-Federal recipients. We have not 
adopted that suggestion because we do 
not believe that a standard agreement 
form is needed Very few loans of 
permanent or unscheduled records are 
made; moreover, all information to be 
included in the agreement is clearly 
specified in $ 1228.74 (a)(1) through 

(a)(6). If an agency needs assistance in 
drafting an agreement, the agency may 
contact NARA. 

Transfer of Cartographic and 
Architectural Records 

The third commenter endorsed the 
revision of the introductory paragraph of 
§ 1228.186 because it encouraged 
appraisal of the records and identified 
inactivity of the records as a primary 
criteria for transfer of the records to the 
National Archives. The commenter also 
raised preservation issues concerning 
duplication of permanent cartographic 
records that are outside the scope of this 
rulemaking. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17,1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this rule will not have a 
significant impact on small business 
entities. 

List of Subjects in 36 CFR Part 1228 

Archives and records. Government 
property management. 

For the reasons set forth in the 
preamble, part 1228 of title 36 of the 
Code of Federal Regulations is amended 
as follows: 

PART 1228—DISPOSITION OF 
FEDERAL RECORDS 

1. The authority citation for part 1228 
continues to read as follows: 

Authority: 44 U.S.C. chapters 21. 23. and 31. 

2. In 5 1228.30. paragraph (b)(3) is 
revised to read as follows: 

§ 1228.30 Scheduling temporary records. 

♦ * * * * 

(bj • # # 

(3) If the records are contained in a 
Privacy Act system of records, a citation 
to the agency’s alpha-numeric or 
numeric code designation for the system 
of records. If the system of records was 
added or deleted since the publication 
of the current Office of the Federal 
Register compilation of Privacy Act 
Issuances, the agency shall also cite the 
date and page of the Federal Register on 
which the new system notice appears or 
the deleted system is announced. 


3. Section 1228.74 is revised to read as 
follows: 

§ 1228.74 Agency action. 

(a) An agency proposing to loan 
permanent or unscheduled records shall 
execute a written loan agreement with 
the proposed recipient. The agreement 
shall include: 

(1) The name of the department or 
agency and subdivisions thereof having 
custody of the records; 

(2) The name and address of the 
proposed recipient of the records: 

(3) A list containing: 

(i) An identification by series or 
system of the records to be loaned, 

(ii) The inclusive dates for each series, 

(iii) The volume and media of the 
records to be loaned, and 

(iv) The NARA disposition job (SF 
115) and item numbers covering the 
records, if any; 

(4) A statement of the purpose and 
duration of the loan; 

(5) A statement specifying any 
restrictions on the use of the records 
and how these restrictions will be 
administered by the donee; and 

(6) A certification that the records will 
be stored according to the 
environmental specifications for 
archival records. 

(b) The Archivist of the United States 
shall be a signatory on all loan 
agreements for permanent and 
unscheduled records. An agreement may 
not be implemented until the Archivist 
has signed. 

(c) The head of the Federal agency 
shall request approval for the loan by 
sending a letter to NARA (NIR). 
Washington, DC 20408, transmitting the 
proposed loan agreement and specifying 
the name, title, and telephone number of 
the person NARA should contact about 
the proposed loan. 

4. Section 1228.76 is revised to read as 
follows: 

§ 1228.76 NARA action on request. 

NARA will review the request and, if 
found acceptable, return the approved 
agreement to the agency. NARA will 
deny the request if the records should be 
transferred to the National Archives or 
if the loan would endanger the records 
or otherwise contravene the regulations 
in 38 CFR chapter XH, subchapter B. If 
NARA disapproves the loan, the 
Archivist wifi notify the agency in 
writing and provide instructions for the 
disposition of the records. 

5. A new 9 1228.78 is added to Subpart 
E to read as follows: 


§ 1226.78 Retrieval of records. 

An agency shall contact the recipient 
of the loan of permanent or unscheduled 
records 30 days prior to the expiration of 
the loan period (as stated in the loan 
agreement) to arrange for the return of 
the records. If the agency extends the 
duration of the loan, it shall notify 
NARA (NIR) in writing, specifying the 
reason for the extension and providing a 
new time limit for the loan. 

§§ 1228.162,1228.190 [Amended] 

6. In Subpart J, the titles “National 
Archives Field Branch" and “National 
Archives Field Branches’* are replaced 
by the title “Regional Archives” in the 
following places: 

§ 1228.182(b)(2) 

§ 1228.182(b)(3)(ii) 

§ 1228.190(b)(2) 

7. Section 1228.180 is amended by 
revising paragraphs (a)(2) and (c) to 
read as follows: 

9 1226.180 Authority. 

(a) * * * 

(2) Direct and effect the transfer to the 
National Archives of the United States 
of Federal agency records that have 
been in existence for more than 30 years 
and that have been determined by the 
Archivist of the United States to have 
sufficient historical or other value to 
warrant their continued preservation by 
the U.S. Government. 
***** 

(c) Transferred records subject to 
statutory or other restrictions. When 
records, the use of which i9 subject to 
statutory limitations and restrictions, 
are so transferred, permissive and 
restrictive statutory provisions 
concerning the examination and use of 
records applicable to the head of the 
transferring agency are applicable to the 
Archivist of the United States and the 
employees of the National Archives and 
Records Administration. 

8. In § 1228.182, paragraph (a)(2)(ii) is 
revised to read as follows: 

9 1228.182 Types of records to be 
transferred. 

(2) # * • 

(ii) Agency needs will be satisfied by 
use of the records in NARA research 
rooms or by copies of the records; and 
restrictions on the use of records are 
acceptable to NARA and do not violate 
the Freedom of Information Act (5 U.S.C. 
552). Records appraised as permanent 
that are not yet eligible for transfer 
because of agency needs or restrictions 
may be stored in a Federal records 
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center pending transfer. (See subpart I 
of this part.) 

• * • * • 

9. A new § 1228.183 is added to read 
as follows: 

§ 1228.183 Certification for retention of 
records in agency custody. 

(a) Permanent records shall be 
transferred to the National Archives of 
the United States when the records have 
been in existence for more than 30 years 
unless the head of the agency which has 
custody of the records certifies in 
writing to the Archivist that the records 
must be retained in agency custody for 
use in the conduct of the regular current 
business of the agency. Records that are 
scheduled in a NARA-approved records 
schedule to be transferred to the 
National Archives of the United States 
after a specified period of time are 
subject to the certification requirement 
only if the records are not transferred as 
scheduled. 

(b) In order to certify that records 
must be retained for the conduct of 
regular current business, an agency 
should consider the following factors: 

(1) Character of use (to be retained by 
an agency, records should be used for 
the normal routine business of the 
agency at the time of certification); 

(2) Frequency of use (to be retained by 
an agency, records should be used more 
than one time per month per file unit); 
and, 

(3) Preservation of the records (to be 
retained by an agency, permanently 
valuable records should be preserved in 
accordance with NARA guidelines). 

(c) The written certification of need of 
a series of 30-year-old records for 
current agency business must; 

(1) Include a comprehensive 
description and location of records to be 
retained; 

(2) Cite the NARA approved authority 
for the disposition of the records if 
scheduled (SF115 item number); 

(3) Describe the current business for 
which the records are required; 

(4) Estimate the length of time the 
records will be needed by the agency for 
current business (if no date is provided 
by the agency, approved certification 
requests will be effective for a maximum 
of five years); 

(5) Explain why the current needs of 
the agency cannot be met by the 
services NARA provides for records 
deposited with the National Archives of 
the United States; and, 

(6) If the records are being retained to 
enable the agency to provide routine 
public reference, cite the statute 
authorizing this agency activity. 

(d) NARA will not accept an agency 
certification that a specific body of 


records over 30 years old, regardless of 
physical form or characteristics, is being 
used for the “conduct of the regular 
current business." if that agency is 
retaining such records primarily to: 

(1) Provide to persons outside the 
agency access which can be provided by 
NARA; or 

(2) Function as an agency archives, 
unless specifically authorized by statute 
or NARA. 

10. Section 1228.184 is amended by 
revising the introductory text of the 
section, the introductory text of 
paragraphs (a), (b), and (c) and 
paragraphs (b)(1) and (e)(1) to read as 
follows: 

§ 1228.164 Audiovisual records. 

Audiovisual records appraised as 
permanent should be transferred to the 
National Archives as soon as they 
become inactive or whenever the agency 
cannot provide proper care and handling 
of the materials (see part 1232 of this 
chapter) to guarantee their preservation. 
Additionally, the following policies shall 
govern the transfer of audiovisual 
records to the National Archives: 

(a) Motion pictures. The following 
copies are necessary for the 
preservation, duplication, and 
reference service of motion pictures 
transferred to the National Archives of 
the United States. Agencies shall 
transfer all specified copies, if they 
exist. 

* • * • • 

(b) Still pictures. The following 
elements are necessary for the 
preservation, duplication and reference 
service of each pictoral image 
transferred to the National Archives of 
the United States. Agencies shall 
transfer all specified copies, if they 
exist. 

(1) For black and white photographs, 
an original negative and a captioned 
print. If the original negative is unstable 
safety, acetate, nitrate, or glass, a 
duplicate negative is also needed. 

• • • * * 

(c) Sound recordings . The following 
types of audio documents are necessary 
for the preservation, duplication, and 
reference service of sound recordings 
transferred to the National Archives of 
the United States. Agencies shall 
transfer all specified copies, if they 
exist. 

♦ * * • • 

(e) Finding aids and production 
documentation * * * 

(1) Existing Finding aids such as data 
sheets, shot lists, continuities, review 
sheets, catalogs, indexes. list of 
captions, and other documentation, 
whether in paper, electronic, or other 


form, that are necessary or helpful for 
the proper identification, retrieval, and 
use of the audiovisual records; and 
• * * * * 

11. In 5 1228.186, the introductory 
paragraph is revised to read as follows: 

§ 1228.186 Cartographic and architectural 
records. 

The following classes of cartographic 
and architectural records appraised as 
permanent should be transferred to the 
National Archives as soon as they 
become inactive or whenever the agency 
cannot provide the proper care and 
handling of the materials to guarantee 
their preservation. 

* • • « * 

12. Section 1228.188 is revised to read 
as follows: 

§ 1228.168 Electronic records. 

(a) Magnetic tape. (1) Computer 
magnetic tape is a fragile medium, 
highly susceptible to the generation of 
error by improper care and handling. To 
ensure that permanently valuable 
information stored on magnetic tape is 
preserved, Federal agenices should 
schedule Files for disposition as soon as 
possible after the tapes are written. 
When NARA has determined that a file 
is worthy of preservation, the agency 
should transfer the File to the National 
Archives as soon as it becomes inactive 
or whenever the agency cannot provide 
proper care and handling of the tapes 
(see part 1234 of this chapter) to 
guarantee the preservation of the 
information they contain. 

(2) Agencies shall transfer electronic 
records to the National Archives either 
on open reel magnetic tape or on tape 
cartridges. Open reel magnetic tape 
shall be on one-half inch 7 or 9 track 
tape reels recorded at 800.1600, or 6250 
bpi. Tape cartridges shall be 18 track 
3480-cla9S cartridges recorded at 37,871 
bpL The data shall be written in ASCII 
or EBCDIC with all extraneous control 
characters removed from the data 
(except record length indicators for 
variable length records, or marks 
designating a datum, word. Field, block 
or file), blocked at not higher than 32,700 
bytes per block. The open reel magnetic 
tapes or the tape cartridges on which the 
data are recorded shall be new or 
recertiFied tapes (see part 1234 of this 
chapter) which have been passed over a 
tape cleaner before writing and shall be 
rewound under controlled tension. 

(b) Other magnetic media. When an 
electronic file that has been designated 
for preservation by NARA is maintained 
on a direct access storage device, the 
file shall be written on an open reel 
magnetic tape or on a magnetic tape 










22434 


Federal Register / Vol. 57. No. 103 / Thursday, May 28, 1992 / Rules and Regulations 


cartridge that meets the specficiations in 
paragraph (a)(2) of this section. This 
tape copy shall be transferred to the 
National Archives. 

(c) Documentation. Documentation 
adequate for servicing and interpreting 
electronic records that have been 
designated for preservation by NARA 
shall be transferred with them. This 
documentation shall include, but not 
necessarily be limited to completed 
NARA Form 14097. Technical 
Description for Transfer of Electronic 
Records, or its equivalent. Where it has 
been necessary to strip data of its 
extraneous control characters (see 
paragraph (a)(2) of this section), the 
codebook specifications defining the 
data elements and their values must 
match the new format of the data. 
Guidelines for determining adequate 
documentation may be obtained from 
the Office of Records Administration 
(NI), National Archives and Records 
Administration, Washington, DC 20408. 

13. Section 1228.190 is amended by 
revising paragraph (b)(1) to read as 
follows: 

§ 1228.190 Transfer of records. 

• • • • • 

(b) Initiation of request to transfer. (1) 
NARA will provide the SF 258 for 
records scheduled for immediate 
transfer on an SF 115 approved after 
September 30,1987. NARA will send the 
SF 258 to the agency with the approved 
SF 115. The agency will sign and return 
the SF 258 to the address indicated on 
the form. 

• • • • ♦ 

14. Section 1228.192 is added to read 
as follows: 

§ 1228.192 Restrictions on transferred 
records. 

(a) General. Before records are 
transferred to the National Archives, the 
head of an agency may state in writing 
restrictions that appear to him or her to 
be necessary or desirable in the public 
interest on the use or examination of 
records. The head of an agency must, 
however, justify and cite the statute or 
Freedom of Information Act exemption 
(5 U.S.C. 552(b)) that authorizes placing 
restrictions on the use or examination of 
records being considered for transfer. If 
the Archivist agrees, restrictions will be 
placed on the records. 

(b) Records less than 30 years old. 
Unless required by law, the Archivist 
will not remove or relax restrictions 
placed upon records less than 30 years 
old without the concurrence in writing of 
the head of the agency from which the 
material was transferred or of his or her 
successor, if any. If the transferring 
agency has been terminated and there is 


no successor in function, the Achivist is 
authorized to relax, remove or impose 
restrictions in the public interest. 

(c) Records 30 or more years old. 

After the records have been in existence 
for 30 years or more, statutory or other 
restrictions referred to in this section 
shall expire unless the Archivist 
determines, after consulting with the 
head of the transferring agency, that the 
restrictions shall remain in force for a 
longer period. Such restrictions may be 
extended by the Archivist beyond 30 
years only for reasons consistent with 
standards established in relevant 
statutory law, including the Freedom of 
Information Act (5 U.S.C. 552). 
Restrictions are systematically extended 
beyond 30 years where agencies advise 
NARA on the SF 258 that a particular 
category of records requires such 
protection. NARA has identified specific 
categories of records, including 
classified information and information 
that would invade the privacy of an 
individual, which may require extended 
protection beyond 30 years. See 36 CFR 
part 1256. 

15. Section 1228.194 is revised to read 
as follows: 

§ 1228.194 Records subject to the Privacy 
Act of 1974. 

For records constituting systems of 
records subject to the Privacy Act of 
1974 (5 U.S.C. 552a), the agency shall 
attach to the SF 258 the most recent 
agency Privacy Act system notice 
covering the records. 

16. Section 1228.198 is amended by 
revising paragraphs (a) and (b)(4) to 
read as follows: 

§ 1228.198 Use of records transferred to 
the National Archives. 

(a) In accordance with 44 U.S.C. 2108. 
restrictions lawfully imposed on the use 
of transferred records will be observed 
and enforced by NARA to the extent to 
which they do not violate 5 U.S.C. 552. 
The regulations in subchapters B and C 
of this title, insofar as they relate to the 
use of records in the National Archives 
of the United States apply to official use 
of the records by Federal agencies as 
well as to the public. 

(b) • • • 

(4) Each official who borrows records 
shall provide a receipt for them at the 
time they are delivered and shall be 
responsible for their prompt return upon 
the expiration of the loan period 
specified by NARA; and 
• • * • • 

Dated: May 7.1992. 

Don W. Wilson, 

Archivist of the United States. 

[FR Doc. 92-12426 Filed 5-27-92; 8:45 am) 
BILLING CODE 751S-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

IPP 1E3948/R1146; FRL-4062-5] 

RIN 2070-AB78 

Pesticide Tolerances for Aluminum 
Tris (O-Ethylphosphonate) 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

SUMMARY: This document removes the 
tolerance established for regionally 
restricted registration of the fungicide 
aluminum tris (O-ethylphosphonate) in 
or on the raw agricultural commodity 
fresh ginseng root and adds it for 
nonregionally restricted registration. 

This regulation was requested in a 
petition submitted by the Interregional 
Research Project No. 4 (IR-4). 

EFFECTIVE DATE: This regulation 
becomes effective on May 28,1992. 
addresses: Written objections, 
identified by the document control 
number, (PP1E3948/R1146], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, rm. 
M3708, 401 M St.. SW.. Washington. DC 
20460. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Hoyt Jamerson, Emergency 
Response and Minor Use Section (H- 
7505C). Registration Division, Office of 
Pesticide Programs. Environmental 
Protection Agency. 401 M St., SW., 
Washington. DC 20460. Office location 
and telephone number: Rm. 716C. CM 
#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202, (703)-305-5310. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 12.1992 (57 
FR 8737), EPA issued a proposed rule 
that gave notice that the Interregional 
Research Project No. 4 (IR-4), New 
Jersey Agricultural Experiment Station, 
P.O. Box 231, Rutgers University. New 
Brunswick NJ 08903, had submitted 
pesticide petition (PP) 1E3948 to EPA 
requesting to allow geographical 
expansion of the registration for 
aluminum tris (O-ethylphosphonate) on 
ginseng by inserting the raw agricultural 
commodity "ginseng root, fresh" at 0.1 
part per million (ppm) in paragraph (a) 
of 40 CFR 180.415 and by deleting the 
listing from paragraph (b) of the section. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
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rule. Based on the data and information 
considered, the Agency concludes that 
the tolerance will protect the public 
health. Therefore, the tolerance is 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above (40 CFR 178.20). The 
objections submitted must specify the 
provisions of the regulation deemed 
objectionable and the grounds for the 
objections (40 CFR 17&25). Each 
objection must be accompanied by the 
fee prescribed by 40 CFR 180.33(i). If a 
hearing is requested, the objections must 
include a statement of the factual 
issue(s) on which a hearing is requested, 
the requestor's contentions on such 
issues, and a summary of any evidence 
relied upon by the objector (40 CFR 
178.27). A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4.1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities, 
Pesticides and pests, Reporting and 
recordkeeping requirements. 

Dated: May 18,1992. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

Therefore. 40 CFR part 180 is amended 
as follows: 


PART 180—(AMENDED) 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. In § 180.415, paragraphs (a) and (b) 
are amended by revising the tables 
therein, to read as follows: 

§ 180.415 Aluminum tris (O- 
ethylphosphonate); tolerances lor residues. 

(a) * 


Commodity Part * 


Canebemes_ q.1 

Citrus__ o.5 

Ginseng root, fresh.. o.l 

Pineapple - q.1 

Pineapple fodder_ q.1 

Pineapple forage.... o.l 


(bP * * 


Commodity Paf lL£f f 


Asparagus- q.1 


[FR Doc. 92-12433 Filed 5-27-92; 8:45 am) 

BILLING COOt S560-50-F 


40 CFR Part 180 

[PP 1E4001/R1145; FRL-4062-41 

RIN 2070-A878 

Exemption from the Requirement of a 
Tolerance for GibberetHns 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This document establishes an 
exemption from the requirement of a 
tolerance for residues of the class of 
biochemical plant growth regulators 
known as gibberellins in or on the raw 
agricultural commodity (RAC) 
watercress at a rate of less than 20 
grams of active ingredient per acre (20 g 
ai/A) per application when applied to 
the growing crop. This regulation was 
requested in a petition submitted by the 
Interregional Research Project No. 4 (IR- 

EFFECTIVE DATE: This regulation 
becomes effective May 28,1992. 
addresses: Written objections, 
identified by the document control 
number, [PP 1E4001/R1145J. may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 


M3708, 401 M St. SW., Washington, DC 
20460. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Hoyt Jamerson. Emergency 
Response and Minor Use Section (H- 
7505C], Registration Division, Office ol 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW., 
Washington. DC 20460. Office location 
and telephone number: Rm. 716C, CM 
#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202, (703J-305-5310. 

SUPPLEMENTARY INFORMATION: In thfc 
Federal Register of March 12,1992 (57 
FR 8736), EPA issued a proposed rule 
that gave notice that the Interregional 
Research Project No. 4 (IR-4), New 
Jersey Agricultural Experiment Station 
P.O. Box 231, Rutgers University, New 
Brunswick NJ 08903, had submitted 
pesticide petition (PP) 1E4001 to EPA on 
behalf of the IR-4 and the Agricultural 
Experiment Station of Florida requesting 
an exemption from the tolerance 
requirement under the Federal Food, 
Drug, and Cosmetic Act (21 U.S.C. 34Gaj 
for residues of gibberellins (GAa) in 
watercress. Gibberellins are exempted 
from the requirement of a tolerance 
when used as a plant growth regulatoi 
at application rates less than 20 grams 
of active ingredient per acre (20 g ai/A) 
in or on a substantial number of raw 
agricultural commodities (RACsJ as 
stated in the Federal Register of 
November 14.1990 (55 FR 47475). 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
rule. Based on the data and information 
considered, the Agency concludes that 
the tolerance exemptions will protect 
the public health. Therefore, the 
tolerance exemptions are established as 
set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above (40 CFR 178.20). The 
objections submitted must specify the 
provisions of the regulation deemed 
objectionable and the grounds for the 
objections (40 CFR 178.25). Each 
objection must be accompanied by the 
fee prescribed by 40 CFR 180.33(i). If a 
hearing is requested, the objections must 
include a statement of the factual 
issue(s) on which a hearing is requested, 
the requestor’s contentions on such 
issues, and a summary of any evidence 
relied upon by the objector (40 CFR 
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178.27). A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary: and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354. 94 Stat. 1164, 5 U.S.C. 601-612). the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4.1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities. 
Pesticides and pests. Reporting and 
recordkeeping requirements. 

Dated: May 18.1992. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

Therefore, 40 CFR part 180 is amended 
as follows: 

PART 180—[AMENDED] 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. Section 180.1098 is revised to read 
as follows: 

§ 1 60. 1 098 Glbberellins (GAj); exemption 
from the requirement of a tolerance. 

Cibbereilins (GAa) are exempted from 
the requirement of a tolerance when 
used as a plant growth regulator at 
application rates less than 20 grams of 
active ingredient per acre (20 g ai/A) in 
or on the following raw agricultural 
commodities: Barley, beans, beets 
(sugar), broccoli, brussels sprouts, 
cabbage, cauliflower, com (field, sweet, 
and popcorn), cotton, cucumber, 
grapefruit, lemons, lettuce, melons, mint 
(peppermint and spearmint), mustard 
greens, oats, onions, oranges, peanuts, 
peppers, potatoes, rice, rye. sorghum 


(milo), soybeans, spinach, squash, 
strawberries, sugarcane, tomatoes, 
turnips, watercress, and wheat. 

[FR Doc. 92-12434 Filed 5-27-92; 8:45 am] 

BILLING COOE 6560-SO-F 


40 CFR Part 180 

[PP 1E3978/R1147; FRL-4062-6] 

RIN 2070-AB76 

Pesticide Tolerances for Glyphosate 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: This document establishes a 
tolerance for residues of the herbicide 
glyphosate In or on the raw agricultural 
commodity pomegranates. This 
regulation to establish a maximum 
permissible level for residues of the 
herbicide in or on the commodity was 
requested in a petition submitted by the 
Interregional Research Project No. 4 (IR- 
4). 

EFFECTIVE DATE: This regulation 
becomes effective May 28,1992. 
addresses: Written objections, 
identified by the document control 
number, [PP 1E3978/R1147], may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, rm. 
M3708, 401 M St.. SW.. Washington. DC 
20460. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Hoyt Jamerson, Emergency 
Response and Minor Use Section (H- 
75G5C). Registration Division. Office of 
Pesticide Programs. Environmental 
Protection Agency. 401 M St.. SW.. 
Washington. DC 20460. Office location 
and telephone number: Rm. 716C, CM 

*2 .1921 Jefferson Davis Highway. 
Arlington, VA 22202, (703)-305-5310. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of March 12,1992 (57 
FR 8737), EPA issued a proposed rule 
that gave notice that the Interregional 
Research Project No. 4 (IR-4), New 
Jersey Agricultural Experiment Station. 
P.O. Box 231, Rutgers University. New 
Brunswick NJ 08903. had submitted 
pesticide petition (PP) 1E3978 to EPA on 
behalf of the IR-4 and the Agricultural 
Experiment Stations of California and 
Texas. The petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food. Drug, and 
Cosmetic Act (21 U.S.C. 346a(e)) propose 
the establishment of tolerances for 
residues of the herbicide (N- 
(phosphonomethyi)glycine) and its 
metabolite amino-methylphosphonic 
acid (AMPA) resulting from the 
application of the isopropylamine salt of 


glyphosate in or on the raw agricultural 
commodities pomegranates and prickly 
pear cactus (fruit and pad) at 0.2 part 
per million (ppm). The petition was 
subsequently amended by IR* *4 by 
withdrawing without prejudice to the 
future Filing of the tolerance proposal for 
prickly pear cactus. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The data submitted in the petition and 
other relevant material have been 
evaluated and discussed in the proposed 
rule. Based on the data and information 
considered, the Agency concludes that 
the tolerance will protect the public 
health. Therefore, the tolerance is 
established as set forth below. 

Any person adversely affected by this 
regulation may. within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above (40 CFR 178.20). The 
objections submitted must specify the 
provisions of the regulation deemed 
objectionable and the grounds for the 
objections (40 CFR 178.25). Each 
objection must be accompanied by the 
fee prescribed by 40 CFR 180.33(i). If a 
hearing is requested, the objections must 
include a statement of the factual 
issue(s) on which a hearing is requested, 
the requestor's contentions on such 
issues, and a summary of any evidence 
relied upon by the requestor (40 CFR 
178.27). A request for a hearing will be 
granted if the Administrator determines 
that the material submitted shows the 
following: There is a genuine and 
substantial issue of fact; there is a 
reasonable possibility that available 
evidence identified by the requestor 
would, if established, resolve one or 
more of such issues in favor of the 
requestor, taking into account 
uncontested claims or facts to the 
contrary; and resolution of the factual 
issue(s) in the manner sought by the 
requestor would be adequate to justify 
the action requested (40 CFR 178.32). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
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the Federal Register of May 4.1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. Reporting and 
recordkeeping requirements. 

Dated: May 18,1992. 

Douglas D. Campt, 

Director , Office of Pesticide Programs. 

Therefore, 40 CFR part 180 is amended 
as follows: 

PART 180—[AMENDED) 

1. The authority citation for part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a and 371. 

2. In § 180.364, by amending 
paragraph (a) in the table therein by 
adding and alphabetically inserting the 
raw agricultural commodity 
"pomegranates” to read as follows: 

§ 180.364 Glyphosate; tolerances for 
residues. 

(a) # 


Commodity 

Parts per 
million 

• • # 

Pomegranates .... 

. 0 2 


• # 

* « « * • 

[FR Doc. 92-12431 Filed 5-27-92: 0:45 am) 

BILLING CODE 6560-50-f 



FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
(Docket No. FEMA-75401 

Suspension of Community Eligibility 

agency: Federal Insurance 
Administration, FEMA. 
action: Final rule. 

summary: This rule identifies 
communities, where the sale of flood 
insurance has been authorized under the 
National Flood Insurance Program 
(NFIP). that are suspended on the 
effective dates listed within this rule 
because of noncompliance with the 
floodplain management requirements of 
the program. If FEMA receives 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 


rule, the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE dates: The effective date of 
each community’s suspension is the 
third date ("Susp.") listed in the fourth 
column of the following tables. 
addresses: If you wish to determine 
whether a particular community was 
suspended on the suspension date, 
contact the appropriate FEMA Regional 
Office or the NFIP servicing contractor. 
FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator. Office of Loss Reduction, 
Federal Insurance Administration, 500 C 
Street, SW., room 417, Washington, DC 
20472, (202) 646-2717. 

SUPPLEMENTARY INFORMATION: The 
NFIP enables property owners to 
purchase flood insurance which is 
generally not otherwise available. In 
return, communities agree to adopt and 
administer local floodplain management 
aimed at protecting lives and new 
construction from future flooding. 
Section 1315 of the National Flood 
Insurance Act of 1968, as amended, 42 
U.S.C. 4022, prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program. 42 
U.S.C. 4001 et seq., unless an 
appropriate public body adopts 
adequate floodplain management 
measures with effective enforcement 
measures. The communities listed in this 
document no longer meet that statutory 
requirement for compliance with 
program regulations, 44 CFR part 59. 
Accordingly, the communities will be 
suspended on the effective date in the 
fourth column. As of that date, flood 
insurance will no longer be available in 
the community. However, some of these 
communities may adopt and submit the 
required documentation of legally 
enforceable floodplain management 
measures after this rule is published but 
prior to the actual suspension date. 
These communities will not be 
suspended and will continue their 
eligibility for the sale of insurance. A 
notice withdrawing the suspension of 
the communities will be published in the 
Federal Register. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 
communities by publishing a Flood 
Insurance Rate Map (FIRM). The date of 
the FIRM, if one has been published, is 
indicated in the fifth column of the table. 
No direct Federal finanical assistance 
(except assistance pursuant to the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 


flood hazard area of communities not 
participating in the NFIP and identified 
for more than a year, on the FEMA’s 
initial flood insurance map of the 
community as having flood-prone areas 
(section 202(a) of the Flood Disaster 
Protection Act of 1973, 42 U.S.C. 4106(a). 
as amended). This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public comment under 5 U.S.C. 
553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. 

Each community receives a 6-month, 
90-day, and 30-day notification 
addressed to the Chief Executive Office! 
that the community will be suspended 
unless the required floodplain 
management measures are met prior to 
the effective suspension date. Since 
these notifications have been made, this 
final rule may take effect within less 
than 30 days. 

National Environmental Policy Act 

This rule is categorically excluded 
from the requirements of 44 CFR part 10, 
Environmental Consideration. No 
environmental impact assessment has 
been prepared. 

Regulatory Flexibility Act 

This rule is not a major rule under 
Executive Order 12291, Federal 
Regulation, February 17,1981. No 
regulatory impact analysis has been 
prepared. 

Paperwork Reduction Act 

This rule does not involve any 
collection of information for purposes of 
the Paperwork Reduction Act. 

Executive Order 12612, Federalism 

This rule involves no policies that 
have federalism implications under 
Executive Order 12612, Federalism, 
dated October 26,1987. 

Executive Order 12778, Civil Justice 
Reform 

This rule meets the applicable 
standards of section 2(b)(2) of Executive 
Order 12778. 

List of Subjects in 44 CFR Part 64 

Flood insurance, Floodplains. 

Accordingly. 44 CFR part 64 is 
amended as follows: 

PART 64—[ AMENDED) 

1. The authority citation for part 64 
continues to read as follows: 
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Authority: 42 U.S.C. 4001 et seq 
Reorganization Plan No. 3 of 1978. 3 CFR. 
1978 Comp. p. 329; E.0.12127. 44 FR 19367, 3 
CFR. 1979 Comp., p. 376. 


§64.6 (Amended] 

2. The tables published under the 


authority of 5 64.6 are amended as 

follows: 


Stato and location 


REGULAR CONVERSIONS 
Region III 

West Virginia: 

Davts. town of. Tucker County ...—. 

Hambieton. town of. Tucker County —— 

Hendncks. town of. Tucker County .. 

Thomas, city of. Tucker County . 

Tucker County, unincorporated areas - 

Region VI 

Louisiana: 

St. Charles Parish, umncorporate areas .—. 

Region IX 

California: ..—- 

Fort Bragg, city of Mendocino County .— 

California: 

Mendocino County, unincorporated areas — 

MINIMAL CONVERSIONS 

Michigan: 

Portland, township of, lorn a County - 

Torch Lake, township of. Antrim County . 


Community 

No. 

Effective date of authonzauon/canceiiation of sate 
of flood insurance m the community 

Current etfecUve 
map date 

Date certain 
federal assistance 
no longer available 
in special flood 
hazard areas 

540260 

April 16. 1975. Emerg.; July 20. 1964. Reg.; June 2. 
1992, Susp. 

June 2. 1992. 

June Z 1992. 

540192 

July Z 1975. Emerg.; July 20. 1984, Reg; June 2. 
1992, Susp. 

.do.... 

Do. 

540193 

August 7.1975. Emerg; August 1. 1987. Reg.; June 
2. 1992. Susp 

.do..... ..... 

Do 

540261 

October 16. 1975. Emerg ; September 10. 1984. 
Reg.; June Z 1992. Susp. 

do 

Do. 

54091 

December 23. 1975. Emerg. July 1. 1987. Reg; 
June 2. 1992. Susp. 

.do.. -..J 

Do 

220160 

February 8. 1974. Emerg.; May 2. 1983. Reg. June 
16. 1992, Susp 

June 16. 1992_ 

June 16. 1992 

060184 

May 23. 1975, Emerg.; Oecember 7. 1982. Reg ; 
June 16. 1992. Susp. 

...... do -- 

Do 

060183 

December 17. 1974; Emerg . June 1. 1983, Reg ; 
June 16. 1992. Susp 

~....do... 

Do. 

460831 

January 22. 1991, Emerg ; June 16. 1992. Reg.; 
June 16. 1992. Susp. 

.do. < 

June 16. 1992. 

260414 

April 1. 1975. Emerg.; June 16. 1992. Reg.; June 
16. 199Z Susp. 

.do - - 

Do 


Code for reading third column: Emerg—Emergency; Reg —Regular Susp.—Suspension. 


(Catalog of Federal Domestic Assistance No, 
83.100, “Flood Insurance.**] 

Issued: May 20.1992. 

C.M. “Bud** Schauerte, 

Administrator, Federal Insurance 
Administration. 

[FR Doc. 92-12412 Filed 5-27-92; 8:45 am] 
BILUNG CODE 6718-21-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 
|MM Docket No. 92-22; RM-7898] 

Radio Broadcasting Services; Dumas 
and Marianna, AR 

AGENCY: Federal Communications 

Commission. 

action: Final rule. 

summary: This document substitutes 
Channel 295C3 for Channel 296A at 
Dumas, Arkansas, and modifies the 
license for Station KXFE(FM) to specify 
operation on the higher-powered 
channel, in response to a petition for 


rule making filed on behalf of Alan W. 
Eastham and Craig Eastham, d/b/a 
KXFE-FM. Additionally. Channel 287A 
is substituted for vacant Channel 295A 
at Marianna, Arkansas, to accommodate 
the modification at Dumas. See 57 FR 
6083, February 20,1992. Coordinates for 
Channel 295C3 at Dumas are 33-55-34 
and 91-38-04. Coordinates for Channel 
287A at Marianna are 34-47-01 and 90- 
45-59. With this action, the proceeding 
is terminated 

EFFECTIVE DATE: July 6, 1992. The 
window period for filing applications for 
Channel 287A at Marianna. Arkansas, 
will open on July 7,1992. and close on 
August 6,1992. 

FOR FURTHER INFORMATION CONTACT: 

Nancy Joyner, Mass Media Bureau, (202] 
634-6530. Questions related to the 
window application filing process for 
Channel 287A at Marianna, Arkansas, 
should be addressed to the Audio 
Services Division, FM Branch, Mass 
Media Bureau. (202) 632-0394. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order. MM Docket No. 92-22, 


adopted May 14.1992, and released May 
22,1992. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 

1919 M Street NW., Washington. DC. 

The complete text of this decision may 
also be purchased from the 
Commission's copy contractors. 
Downtown Copy Center. (202) 452-1422, 
1714 21st Street NW.. Washington. DC 
20030. 

List of Subjects in 47 CFR Part 73: 

Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for Part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Arkansas, is amended 
by removing Channel 296A and adding 
Channel 295C3 at Dumas; and by 
removing Channel 295A and adding 
Channel 287A at Marianna. 
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Federal Communications Commission. 
Michael C. Ruger, 

Anting Chief, Allocations Branch Policy and 
Rules Division, Mass Media Bureau. 

|FR Doc. 92-12480 Filed 5-27-92; 8:45 am) 

BILLING COOE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 89-85; RM-6406, RM-6789) 

Radio Breadcasting Services; El 
Dorado and Waldo, AR, and Bastrop, 
LA 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: This document substitutes 
Channel 277C1 for Channel 276A at El 
Dorado, Arkansas, and modifies the 
license of Station KAYZ, El Dorado, 
Arkansas to specify operation on 
Channel 277C1. In order to 
accommodate this upgrade, this 
document substitutes Channel 247A for 
Channel 277A at Bastrop, Louisiana. See 
54 FR 17771. published April 25,1988. 
This document also allots Channel 256A 
to Waldo, Arkansas. The reference 
coordinates for the Channel 277C1 
allotment at El Dorado, Arkansas, are 
33-14-01 and 92-58-27. The reference 
coordinates for the Channel 247A 
allotment at Bastrop, Louisiana, are 32- 
46-48 and 91-54-48. The reference 
coordinates for the Channel 256A 
allotment at Waldo, Arkansas, are 33- 
23-47 and 93-19-52. With this action, the 
proceeding is terminated. 

EFFECTIVE DATE: July 6,1992. The 
window period for filing applications for 
the Channel 256A allotment at Waldo, 
Arkansas, will open on July 7,1992, and 
close on August 6,1992. 

FOR FURTHER INFORMATION CONTACT: 
Robert Hayne, Mass Media Bureau. 

(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 89-85, 
adopted May 14,1992, and released May 
22,1992. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 

1919 M Street NW., Washington. DC. 

The complete text of this decision may 
also be purchased from the 
Commission’s copy contractors. 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street. NW., Washington. DC 
20036. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 


PART 73—[AMENDED] 

1. The authority citation for pari 73 
continues to read as follows: 

Authority: 47 U.S.C 154, 303. 

§73.202 (Amended) 

2. Section 73.202(b), the Table of FM 
Allotments under Arkansas, is amended 
by removing Channel 276A and adding 
Channel 277C1 at El Dorado, and adding 
Channel 256A, Waldo. 

3. Section 73.202(b), the Table of FM 
Allotments under Louisiana, is amended 
by removing Channel 277A and adding 
247A at Bastrop. 

Federal Communications Commission. 

Michael C. Ruger. 

Acting Chief, Allocations Branch Policy and 
Rules Division, Mass Medio Bureau. 

|FR Doc. 92-12482 Filed 5-27-92; 8:45 am) 

BILLING CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 90-523; RM-7495] 

Radio Broadcasting Services; Lincoln, 
Illinois 

AGENCY: Federal Communications 

Commission. 

action: Final rule. 

summary: This document subs, otes 
Channel 230A for Channel 261A at 
Lincoln, Illinois, and modifies the 
license for Station WESZ(FM) to specify 
operation on Channel 230A at the 
request of L & M Broadcasting Co. Inc. 
See 55 FR 47344, November 13,1990. 
Channel 230A can be allotted to Lincoln 
in compliance with the Commission’s 
minimum distance separation 
requirements with a site restriction of 
12.9 kilometers (8 miles) southeast in 
order to avoid a short-spacing to Station 
WKZW(FM), Channel 227B, Peoria. 
Illinois. The coordinates are North 
Latitude 40-C2-00 and West Longitude 
89-20-00. With this action, this 
proceeding is terminated. 

EFFECTIVE DATE: July 6,1992. 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission’s Report 
and Order, MM Docket No. 90-523, 
adopted May 14,1992, and released May 
22,1992. The full text of this Commisison 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 

1919 M Street, NW., Washington, DC. 
The complete text of this decision may 
also be purchased from the 
Commission’s copy contractors. 


Downtown Copy Center, (202) 452-1422, 
1714 21st Street. NW, Washington. DC 
20036. 

List of Subjects In 47 CFR Part 73 

Radio broadcasting. 

47 CFR PART 73 I AMENDED] 

1. The authority citation for pari 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§73.202 (Amended) 

2. Section 73.202(b). the Table of FM 
Allotments under Illinios, is amended by 
removing Channel 261A and adding 
Channel 230A at Lincoln. 

Federal Communications Commission. 
Michael C. Ruger, 

Acting Chief, Allocations Branch. Policy and 
Rules Division, Mass Media Bureau. 

(FR Doc. 92-12477 Filed 5-27-92; 8:45 am) 
BILLING COOE 6712-01-M 


47 CFR Part 73 

(MM Docket No. 91-344; RM-7856) 

Radio Broadcasting Services; Maroa, 

IL 

agency: Federal Communications 

Commission. 

action: Final rule. 

summary: This document allots Channel 
297A to Maroa, Illinois, as the 
community’s first local FM service at the 
request of TNT Communications. See 56 
FR 64229, December 9,1991. Channel 
297A can be allotted to Maroa in 
compliance with the Commission’s 
minimum distance separation 
requirements with a site restriction of 
12.6 kilometers (7.8 miles) southwest, in 
order to avoid a short-spacing to Station 
WPGU(FM), Channel 296A, Urbana, 
Illinois. The coordinates for Channel 
297A are North Latitude 39-57-12 and 
West Longitude 89-03-12. With this 
action, this proceeding is terminated. 
EFFECTIVE DATE: July 6,1992; the 
window period for filing applications 
will open on July 7.1992, and close on 
August 6.1992. 

FOR FURTHER INFORMATION CONTACT: 

Nancy J. Walls, Mass Media Bureau, 
(202)634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopis of the Commission’s Report and 
Order, MM Docket No. 91-344, adopted 
May 14,1992, and released May 22,1992. 
The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230), 















22440 


Federal Register / VoL 57. No. 103 / Thursday. May 28. 1992 / Rules and Regulations 


1919 M Street NW- Washington. D.C. 
The complete text of this decision may 
also be purchased from the 
Commission’s copy contractors. 
Downtown Copy Center. (202) 452-1422. 
1714 21st Street. NW.. Washington. DC 
20036. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154. 303. 

§73.202 [Amended] 

2. Section 73.202(b). the Table of FM 
Allotments under Illinois, is amended by 
adding Channel 297A, Maroa. 

Federal Communications Commission. 

Michael C Ruger, 

Acting Chief. Allocations Branch . Policy and 
Bales Division, Mass Media Bureau. 

[FR Doc. 92-12478 Filed 5-27-92: 8:45 am] 

BILLING CODE 6712-01-M 


47 CFR Part 73 

[MM Docket No. 91-271; RM-7426, RM- 
7580, RM-7666, RM-7712, RM-7891, RM- 
7892, RM-78931 

Radio Broadcasting Services; 
Brownstown, Cannelton and 
Edinburgh, IN; Beaver Dam, 
Campbellsville, Horse Cave, and 
Munfordville, KY; Carthage and 
Lafayette, TN 

agency: Federal Communications 
Commission. 

action: Final rule. 

summary: This document grants a 
proposal to allot Channel 275A to 
Edinburgh, IN and denies a mutually- 
exclusive proposal to allot Channel 
275A to Brownstown. IN. Additionally, 
this document grants proposals to 
modify existing facilities at Cannelton. 
IN, and Campbellsville. KY. as set forth 
infra (see Supplementary Information). 
See 56 FR 50303. October 4.1991. With 
this action, the proceeding is terminated. 
EFFECTIVE DATE: July 6.1992. The 
window period for Filing applications for 
Channel 275A at Edinburgh, IN. will 
open on July 7.1992. and close on 
August 6.1992. 

FOR FURTHER INFORMATION CONTACT: 

Nancy Joyner. Mass Media Bureau. (202) 
634-6530. Questions relating to the 
window application filing process 
should be addressed to the Audio 
Services Division, FM Branch. Mass 
Media Bureau. (202) 632-0394. 


SUPPLEMENTARY INFORMATION: This is a 

synopsis of the Commission’s Report 
and Order. MM Docket No. 91-271. 
adopted May 14.1992. and released May 
22,1992. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230). 

1919 M Street NW., Washington. DC. 

The complete text of this decision may 
also be purchased from the 
Commission’s copy contractors. 
Downtown Copy Center, (202) 452-1422. 
1714 21st Street NW.. Washington. DC 
20038. 

The Commission, at the request of 
Mary L Rothrock (RM-7686), allots 
Channel 275A to Edinburgh, Indiana, as 
that community’s first local aural 
transmission service with a site 
restriction 15 kilometers (9.3 miles) 
southwest of the community, at 
reference coordinates 39-16-40 and 86- 
06-25. A mutually-exclusive proposal to 
allot Channel 275A to Brownstown. 
Indiana, as that community’s first local 
aural transmission service, as requested 
by William C. Potter (RM-7426) is 
denied. Additionally, at the requests of 
Hancock Communications. Inc. (RM- 
7580 and RM-7892), the Commission 
substitutes Channel 275C3 for Channel 
275A at Cannelton, Indiana, and 
modifies the construction permit for 
Station WKCM-FM to specify operation 
on the higher powered channel. Channel 
275C3 is allotted to Cannelton at a site 
14.8 kilometers (9.2 miles) southeast of 
the community at reference coordinates 
37-51-00 and 86-36-00. In order to 
accommodate the modification at 
Cannelton. it is necessary to substitute 
Channel 264A for Channel 274A at 
Beaver Dam. Kentucky, and modify the 
permit for Station WVPV(FM) 
accordingly. Channel 264A is allotted to 
Beaver Dam at the site specified for 
Station WVPV(FM) at reference 
coordinates 37-21-20 and 86-44-00. The 
Cannelton modification also requires the 
substitution of Channel 294A for 
Channel 264A at Horse Cave, Kentucky, 
and modification of the permit for 
Station WLMK (FM). Channel 294A is 
allotted to Horse Cave at a site located 
6.4 kilometers (4.0 miles) northeast of 
the community at reference coordinates 
37-13-26 and 85-61-46. At the request of 
Heartland Communications (RM-7712). 
Channel 281C3 is substituted for 
Channel 281A at Campbellsville. 
Kentucky, and the license for Station 
WCKQ(FM) is modified accordingly. 
Channel 281C3 is allotted to 
Campbellsville at a site 15.5 kilometers 
(9.6 miles) north of the community at 
reference coordinates 37-28-22 and 85- 
16-27. To accommodate the upgrade at 


Campbellsville, Channel 281A is 
substituted for Channel 272A at 
Carthage. Tennessee, and the license for 
Station WUCZ(FM) is modified 
accordingly. Channel 281A is allotted to 
Carthage at the licensed site of Station 
WUCZ (FM) at reference coordinates 
36-18-43 and 85-57-08. The 
Campbellsville upgrade also requires the 
substitution of Channel 271A for 
Channel 281A at Lafayette. Tennessee. 
Channel 271A is allotted to Lafayette 
with a site restriction 4.4 kilometers (2.7 
miles) east of the community at 
reference coordinates 36-30-45 and 85- 
58-45. The two pending applicants at 
Lafayette are afforded '‘cut-off’ 
protection since no upgrade in the class 
of channel substitution occurred. 

Although the notice also proposed the 
substitution of Channel 294A for 
Channel 272A at Munfordville. 

Kentucky, and modification of the 
license for Station WLOC-FM. 
accordingly to accommodate the 
Campbellsville. Kentucky, modification 
proposal, that proposed change was 
eliminated as a result of an alternate 
allotment plan. 

Counterproposals submitted by 
Heartland (RM-7891) and by 
Montgomery Broadcasting Company, 
licensee of Station WQZQ-FM. Dickson, 
Tennessee (RM-7893). are dismissed. 

List of Subjects in 47 CFR Part 73 

Radio broadcasting. 

PART 73— [AMENDED] 

1. The authority citation for Part 73 
continues to read as follows: 

Authority: 47 U.S.C 154. 303. 

§73.202 [Amended) 

2. Section 73.202(b). the Table of FM 
Allotments under Indiana, is amended 
by removing Channel 275A and adding 
Channel 275C3 at Cannelton and by 
adding Channel 275A. Edinburgh. 

3. Section 73.202(b). the Table of FM 
Allotments under Kentucky, is amended 
by removing Channel 274A and adding 
Channel 264A at Beaver Dam, by 
removing Channel 281A and adding 
Channel 281C3 at Campbellsville, and 
by removing Channel 264A and adding 
Channel 294A at Horse Cave. 

4. Section 73.202(b). the Table of FM 
Allotments under Tennessee, is 
amended by removing Channel 272A 
and adding Channel 281A at Carthage, 
and by removing Channel 281A and 
adding Channel 271A at Lafayette. 
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Federal Communications Commission. 
Michael C. Huger, 

Acting Chief, Allocations Branch Policy and 
Rules Division, Moss Media Bureau. 

|FR Doc. 92-12421 Filed 5-27-92: 8:45 am) 

BILLING CODE 6712-01-* * ! 


47 CFR Part 73 

(MM Docket No. 91-343; RM-78581 

Radio Broadcasting Services; Sulphur, 
OK 

agency: Federal Communications 
Commission. 

action: Final rule. 

summary: The Commission, at the 
request of Central Oklahoma Radio 
Corporation, substitutes Channel 265C2 
for Channel 265C3 at Sulphur, 

Oklahoma, and modifies the license of 
Station KFXT(FM) to specify operation 
on the higher class channel. Channel 
265C2 can be allotted to Sulphur in 
compliance with the Commission's 
minimum distance separation 
requirements at Station KFXT(FM)’s 
presently licensed transmitter site, at 
coordinates North Latitude 34-32-57 and 
West Longitude 96-58-34. With this 
action, this proceeding is terminated. 

EFFECTIVE DATE: July 0, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 91-343, 
adopted May 14,1992, and released May 
22,1992. The full text of this Commission 
decision is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (room 230), 

1919 M Street, NW., Washington. DC. 
The complete text of this decision may 
also be purchased from the 
Commission's copy contractor, 
Downtown Copy Center, (202) 452-1422, 
1714 21st Street. NW., Washington, DC 
20036. 

List of Subjects in 47 CFR Part 73 
Radio broadcasting. 

PART 73—[AMENDED] 

1. The authority citation for part 73 
continues to read as follows: 

Authority: 47 U.S.C. 154, 303. 

§73.202 (Amended) 

2. Section 73.202(b). the Table of FM 
allotments under Oklahoma, is amended 
by removing Channel 265C3 and adding 
Channel 265C2 at Sulphur. 


Federal Communications Commission. 
Michael C. Ruger, 

Acting Chief Allocations Branch . Policy and 
Rules Division. Muss Media Bureau . 

[FR Doc. 92-12479 Filed 5-27-92; 8:45 am) 
BILLING CODE 6712-01-M 


47 CFR Part 95 
(DA 92-583) 

Clarification of the Use of the Citizens 
Band Radio Service To Assist 
Travelers 

agency: Federal Communications 
Commission. 

ACTION: Final rule. 

summary: This Order grants a request 
from the Federal Highway 
Administration (FHA) to allow Citizens 
Band (CB) radio stations operated by 
local government entities to transmit 
one-way transmissions concerning 
highway conditions. This action is 
necessary because local government 
entities are not aware that our rules 
already authorize them to use the CB 
radio service as the FHA requests. The 
intended effect of this action is to clarify 
that the CB radio stations may transmit 
communications to increase the safety 
of the travelling public. 

EFFECTIVE DATE: May 28, 1992. 

FOR FURTHER INFORMATION CONTACT: 
William T. Cross, Special Services 
Division, Private Radio Bureau, Federal 
Communications Commission, 
Washington, DC 20554; or telephone 
(202) 632-4964. 

SUPPLEMENTARY INFORMATION: 

Order 

Adopted: May 11.1992. 

Released: May 13,1992. 

In the matter of Amendment of Part 95 of 
the Commission's Rules to Clarify the use of 
the Citizens Band Radio Service to Assist 
Travelers. 

By the Chief, Private Radio Bureau 

I. Introduction 

1. This Order amends the Citizens 
Band (CB) Radio Service Rules (47 CFR 
part 94 Subpart D) to clarify that CB 
stations operated by local government 
entities may make one-way 
transmissions concerning highway 
conditions to assist travelers. This 
action was initiated by a letter from the 
Federal Highway Administration (FHA) 
on behalf of the Woodrow Wilson 
Bridge Policy Committee (Committee). 1 


* Letter from Mr. David S. Gendell. Regional 

Federal Highway Administrator. Federal Highway 

Administration, to Mr. John Johnston. Chief. 
Persona) Radio Branch (March 30.1992). 


II. Discussion 

2. On March 30.1992. the FHA 
requested that we grant permission for it 
to proceed with a plan to develop and 
transmit over CB radio stations 
messages warning of scheduled 
openings of the Woodrow Wilson 
Bridge. The FHA states that the 
messages would last about fifteen 
seconds and would be repeated about 
every three minutes. In support of this 
request, it notes that this plan is one of 
many improvements identified by the 
Committee in the aftermath of a fatal 
accident that occurred in October. 1991. 

3. The issue presented here is whether 
the FI LA needs special permission to 
transmit one-way communications to 
alert travelers to a particular highway 
condition. We conclude that our rules 
already authorize the FHA to use CB 
stations in the manner it requests. 2 
Section 95.412(c) of the Commission’s 
Rules, (What communications may be 
transmitted) 3 authorizes the operator of 
a CB station to make one-way 
transmissions *** * * only for emergency 
communications, travelers assistance . 
brief tests (radio checks) or voice 
paging” (emphasis added). 

4. The letter from the FHA, however, 
suggests that additional language in the 
rules would be helpful to specify that 
one-way transmissions are permitted to 
provide highway information to 
travelers. Therefore, we will revise 
Section 95.418 of the Commission’s 
Rules, (How do I use my CB station in 
an emergency or to assist a traveler) 4 to 
emphasize that the operator of a CB 
station may use the station for 
transmitting one-way messages 
concerning highway conditions to assist 
travelers. 

III. Ordering Clauses 

5. Accordingly, It is ordered that 
effective upon publication in the Federal 
Register, part 95 of the Commission’s 
Rules, 47 CFR part 95, is amended as set 
forth below. Prior notice and comment 
procedures are not required in this 
proceeding because the amendment is 
an interpretive rule. See section 
553(b)(A) of the Administrative 
Procedure Act, 5 U.S.C. 553(b)(A). 

Further, because this amendment is an 
interpretative rule, it is not subject to the 
publication or service requirements of 
section 553(d) of the Administrative 
Procedure Act. 5 U.S.C. 553(d). 


4 Section 95.403 of the Commission’s Rules,47 

CFR 95.403. authorizes a governmental entity to 
operate a CB station. 

3 47 CFR 95.412(c) 

4 47 CFR 95.418 
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6. Authority for this action is 
contained in sections 4(i) and 3Q3(r) of 
the Communications Act of 1934. as 
amended, 47 U.S.C. 154(i) and 303(r), 
and § 0.331(a)(1) of the Commission's 
Rules, 47 CFR 0.331(a)(1). 

7. List of Subjects in 47 CFR. Part 95 

Permissible uses, Radio. Travelers 
assistance. 

Federal Communications Commission. 

Ralph A. Haller. 

Chief. Private Radio Bureau. 

Rule Change 

Part 95 of chapter I of title 47 of the 
Code of Federal Regulations is amended 
as follows: 

1. The authority citation for part 95 
continues to read as follows: 

Authority: Secs. 4. 303 48 Stat. 1066. 1082. 
as amended; 47 U.S.C. 154. 303. 

2. Section 95.418 is amended by 
adding paragraph (d) to read as follows: 

§95.418 (CB Rule 18) How do I use my CB 
station in an emergency or to assist a 
traveler? 

» t t * • 

(d) You may use your CB station to 
transmit one-way communications 
concerning highway conditions to assist 
travelers. 

(FR Doc. 92-12483 filed 5-27-92, 8:45 am| 

BILLING CODE 6712-01-11 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 501 

Organization and Delegation of 
Powers and Duties 

agency: National Highway Traffic 
Safety Administration (NHTSA). 
Department of Transportation. 
action: Final rule. 


summary: This rule amends the 
delegations of authority within the 
National Highway Traffic Safety 
Administration to specify that the 
Associate Administrator for 
Enforcement is responsible for granting 
and denying petitions for import 
eligibility determinations that are 
submitted to the agency under the 
National Traffic and Motor Vehicle 
Safety Act of 1966. 


effective date: This delegation is 
effective as of May 28.1992. 

FOR FURTHER INFORMATION CONTACT: 

Coleman Sachs. Office of the Chief 
Counsel (NCC-10), National Highway 
Traffic Safety Administration, 400 
Seventh Street. SW.. Washington, DC 
20590 (202-366-5263). 

SUPPLEMENTARY INFORMATION: This rule 
amends the delegations of authority 
within the National Highway Traffic 
Safety Administration (NHTSA) to 
reflect the assignment of new 
responsibilities to NHTSA's Associate 
Administrator for Enforcement. Under 
the existing delegations of authority, 
that Associate Administrator is 
responsible for the "[s|etting of 
regulations relating to the importation of 
vehicles under sections 108(c) through 
108(j) of the National Traffic and Motor 
Vehicle Safety Act of 1966, as amended 
(15 U.S.C. 1397(c) through 1397(j)) (the 
Act)." 49 CFR 501.8(g)(2). Those 
regulations include the procedures at 49 
CFR Part 593 for making determinations 
that A vehicle not originally 
manufactured to conform to all 
applicable Federal motor vehicle safety 
standards is eligible for importation. 

The regulations at 49 CFR part 593 
implement section 108(c)(3)(A)(i) of the 
Act, which provides that a motor vehicle 
that was not originally manufactured to 
conform to all applicable Federal motor 
vehicle safety standards shall be 
refused admission into the United States 
on and after January 31.1990 unless the 
Secretary of Transportation has 
determined: 

(1) that the motor vehicle * * * is 
substantially similar to a motor vehicle 
originally manufactured for importation into 
and sale in the United States, certified under 
section 114 [of the Act), and of the same 
model year * * * as the model of the motor 
vehicle to be compared, and is capable of 
being readily modified to conform to all 
applicable Federal motor vehicle safety 
standards; or (11) where there is no 
substantially similar United States motor 
vehicle, * * * that the safety features of the 
vehicle comply with or are capable of being 
modified to comply with all applicable 
Federal motor vehicle safety standards ' ' *. 

Section 108(c)(3)(C)(i), of the Act. 15 
U.S.C. 1397(c)(3)(C)(i). authorizes the 
Secretary of Transportation to make 
these import eligibility determinations 
on his own initiative or "on the petition 
of any registered importer or any 
manufacturer." The Secretary’s 
authority to make these determinations 
is delegated to the Administrator of 


NHTSA under 49 CFR 1.50(a). In 
exercise of this authority, the 
Administrator has been responsible for 
granting and denying petitions for 
import eligibility determinations 
submitted to the agency by registered 
importers and manufacturers. This 
notice delegates these responsibilities to 
NHTSA's Associate Administrator for 
Enforcement. 

The amendment made through this 
notice relates solely to the organization 
and assignment of duties within the 
agency, and has no substantive 
regulatory effect. It is therefore not 
subject to the notice and comment and 
the effective date requirements of the 
Administrative Procedure Act. This 
amendment is also not subject to the 
requirements of Executive Order 12291 
or to the Department of Transportation's 
regulatory policies and procedures. 
Notice and the opportunity for public 
comment are therefore not required, and 
this amendment is effective immediately 
upon publication in the Federal Register. 

List of Subjects in 49 CFR Part 501 

Authority delegations (Government 
agencies) and Organization and 
functions (Government agencies). 

In consideration of the foregoing. 49 
CFR part 501 is amended as follows: 

PART 501—[AMENDED] 

1. The authority citation for part 501 
continues to read as follows: 

Authority: 49 U.S.C. secs. 105 and 322; 
delegation of authority at 49 CFR 1.50. 

2. Section 501.8 is amended by adding 
a new paragraph (g)(3). to read as 
follows: 

§501.8 Delegations. 

« • • * • 

(g) Associate Administrator for 
Enforcement. * # # 

• • « « * 

(3) Granting and denying petitions lor 
import eligibility determinations 
submitted to the NHTSA by motor 
vehicle manufacturers and registered 
importers under section 108(c)(3)(C)(i)(l) 
of the National Traffic and Motor 
Vehicle Safety Act of 1966, as amended 
(15 U.S.C. 1397(c)(3)(C)(i)(I)). 

* • • • * 

Issued on: May 21.1992. 

Jerri' Ralph Curry, 

Administrator. 

[FR Doc. 92-12314 Filed 5-27-92; 8:45 am] 
8ILLING COOE 4910-S9-U 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 91-NM-158-AD] 

Airworthiness Directives; Airbus 
Industrie Model A300 B2, B4-100, and 
B4-200 Series Airplanes 

agency: Federal Aviation 
Administration, DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 

summary: This document proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Airbus Industrie Model A300 
series airplanes. This proposal would 
require supplemental structural 
inspections to detect fatigue cracking, 
and repair or replacement, if necessary; 
or the installation of specific 
modifications. This proposal is 
prompted by a structural reevaluation, 
which identified certain significant 
structural components to inspect for 
fatigue cracks as these airplanes 
approach and exceed the manufacturer’s 
original fatigue design life goal. The 
actions specified by the proposed AD 
are intended to prevent reduced 
structural integrity of these airplanes. 
dates: Comments must be received by 
July 20,1992. 

addresses: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 91-NM- 
158-AD, 1601 Lind Avenue SW.. Renton. 
Washington 90055-4056. Comments may 
be inspected at this location between 9 
a.m. and 3 p.m., Monday through Friday, 
except Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Airbus Industrie, Airbus Support 
Division, Avenue Didier Daurat, 31700 
Blagnac, France. This information may 
be examined at the FAA, Transport 


Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Greg Holt, Aerospace Engineer, 
Standardization Branch, ANM-113. 
FAA, Transport Airplane Directorate, 
1001 Lind Avenue SW., Renton, 
Washington 98055-4056; telephone (206) 
227-2140; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light of 
the comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 91-NM-156-AD.” The 
postcard will be date stamped and 
returned to the commenter. 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
91-NM-l58-AD, 1601 Lind Avenue SW., 
Renton, Washington 98056-4056. 

Discussion 

The Direction G6n6rale de l’Aviation 
Civile (DGAC), which is the 
airworthiness authority for France, 
recently notified the FAA that an unsafe 
condition may exist on certain Airbus 


Industrie Model A300 series airplanes. 
The DGAC advises that the airplane 
manufacturer has conducted a structural 
reevaluation, which has identified 
certain significant structural 
components to inspect for fatigue cracks 
as these airplanes approach and exceed 
the manufacturer’s original economic 
repair life. Service experience shows 
that transport category airplanes of this 
type require supplemental structural 
inspections and maintenance to 
compensate for the effects of prolonged 
time-in-service. Fatigue cracks, if 
undetected, could result in reduced 
structural integrity of the airplane. 

The manufacturer has conducted 
additional structural reassessments of 
these airplanes and has identified 
additional structural elements where 
fatigue damage is likely to occur. The 
criteria used for this reassessment are 
contained in FAA Advisory Circular 
(AC) 91-50, “Supplemental Structural 
Inspection Program for Large Transport 
Category Airplanes." 

The FAA has issued the following 
AD s to require various repetitive 
inspections to detect fatigue cracks in 
components associated with the 
fuselage, horizontal stabilizer, and the 
wings; and repair, if necessary; 


AD No. 

Amend¬ 
ment No. 

Published in Federal 
Register 

89-25-07 

39-6404 

November 30. 1989 (54 

FR 49267). 

89-26-03 

39-6417 

December 7, 1989 (54 

FR 50487). 

90-02-20 

39-6468 

January 11, 1990(55 FR 
999). 

90-02-21 

39-6482 

January 17. 1990 (55 FR 
1579). 

90-03-01 

39-6483 

January 23, 1990 (55 FR 
2231). 

90-03-14 

39-6491 

January 26. 1990 (55 FR 
2634). 

90-06-01 

39-6533 

March 7. 1990 (55 FR 
8125). 

90-C6-05 

39-6536 

March 7, 1990 (55 FR 
8115). 

90-06-08 

39-6535 

March 7, 1990 (55 FR 
8119). 

90-06-11 

39-6534 

March 7. 1990 (55 FR 
8121). 

90-06-15 

39-6542 

March 19. 1990 (55 FR 
10042) 

90-06-17 

39-6543 

March 19, 1990 (55 FR 
10044). 

90-07-03 

39-6552 

March 22. 1990 (55 FR 
10600). 

90-08-19 

39-6576 

Apnl 12, 1990 (55 FR 
13758). 


Subsequently, Airbus has combined 
the service bulletins referenced in each 
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of the AD’s listed above with additional 
procedures for additional inspections, 
modifications, and repairs, and has 
issued them as one document entitled. 
"Airbus Industrie A300 Supplemental 
Structural Inspection Document (SSID)." 
dated September 1989. This document 
describes the procedures for performing 
all of the various structural inspections 
of significant structural details (SSD) 
and significant structural items [SSI) to 
detect fatigue cracking, and repair or 
modification, if necessary. It also 
recommends various repetitive intervals 
for the inspection of each SSD and SSI. 
The DGAC has issued French 
Airworthiness Directive 89-109- 
097(B)R5. making the inspections or 
modifications described in the A300 
SSID mandatory, in order to assure the 
continued airworthiness of these 
airplanes in France. 

With the issuance of this AD action, 
the requirements of the 14 existing AD’s, 
listed above, will terminate. The FAA 
intends to rescind those 14 AD’s in a 
future rulemaking action. 

This airplane model is manufactured 
in France and is type certificated for 
operation in the United States under the 
provisions of 5 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement. 
Pursuant to this bilateral airworthiness 
agreement, the DGAC has kept the FAA 
informed of the situation described 
above. The FAA has examined the 
findings of the DGAC, reviewed all 
available information, and determined 
that AD action is necessary for products 
of this type design that are certificated 
for operation in the United States. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, the proposed AD would require 
supplemental structural inspections to 
detect fatigue cracking, and repair or 
replacement, if necessary; or the 
installation of specific modifications. 

The actions would be required to be 
accomplished in accordance with the 
A300 SSID, described previously. 

The FAA estimates that 52 airplanes 
of U.S. registry would be affected by this 
proposed AD, that it would take 
approximately 564 work hours per 
airplane (including estimated work 
hours for access, inspection, and close- 
up) to accomplish the proposed actions, 
and that the average labor rate is $55 
per work hour. Based on these figures, 
the total cost impact of the proposed AD 
on U.S. operators is estimated to be 
$1,613,040. This "total cost" figure 
assumes that no operators have 
previously initiated or accomplished any 


of the actions that would be required by 
this proposal. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, 1 
certify that this proposed regulation (1) 
is not a "major rule" under Executive 
Order 12291; (2) is not a "significant 
rule" under the DOT Regulatory Policies 
and Procedures (44 FR 11034, February 
26.1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory 
evaluation prepared for this action is 
contained in the Rules Docket. A copy of 
it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption “ADDRESSES." 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(9); and 14 CFR 11.89. 

§39.13 (Amendedl 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Airbus Industrie: Docket 91-NM-l58-AD. 

Applicability: All Model A300 B2. B4-100. 
and B4-200 series airplanes, certificated in 
any category. 

Compliance: Required as indicated, unless 
accomplished previously. To prevent reduced 
structural integrity of these airplanes, 
accomplish the following: 

(a) Within one year after the effective date 
of this AD. incorporate a revision into the 
FAA-approved maintenance inspection 
program that provides for supplemental 
maintenance, inspections, modifications, 
repair, or replacement of the significant 
structural details (SSD) and significant 


structural items (SSI) specified in Airbus 
Industrie A300 Supplemental Structural 
Inspection Document (SSID), dated 
September 1989 (hereafter referred to as “the 
SSID”). 

(b) Cracked structure detected during the 
inspections required by paragraph (a) of this 
AD must be repaired or replaced prior to 
further flight in accordance with the service 
bulletins listed in Chapter 0 of the A300 SSID. 
or in accordance with other data meeting the 
certification basis of the airplane which is 
approved by the FAA or by the Direction 
Generate de l* Aviation Civile (DCAC). 

(c) For airplanes identified in Chapter 5. 
Fleet Leader Program (FLP). of the SSID: 
Inspect according to the instructions and 
intervals specified in Chapter 4, paragraph 
4.4, and Chapter 9 of the A300 SSID for each 
SSD. 

(d) For Model A300-B2 series airplanes: For 
any SSD that has exceeded a certain value of 
“Risk Ratio" (RR) equal to 100 percent, or 
equal to the values of the threshold specified 
in Chapter 9 of the SSID when the RR curves 
are not provided, inspect within 2,000 
landings after the effective date of this AD. 

(e) For Model A300-B4 series airplanes: For 
any SSD that has exceeded a certain value of 
RR equal to 100 percent, or equal to the 
values of the threshold specified in Chapter 9 
of the SSID when the RR curves are not 
provided, inspect within 1,500 landings after 
the effective date of this AD. 

(f) For each airplane identified in Chapter 5 
(FLP) of the SSID: Within one year after the 
effective date of this AD. set up a procedure 
that ensures monitoring of each SSD in 
accordance with the calculation method of 
RR described in Chapter 4 of the SSID. 

(g) For airplanes identified in Chapter 7, 

SSI List, of the SSID: Inspect at intervals not 
to exceed the interval for each SSI. in 
accordance with the values given in Chapter 
7 of the SSID after adjustment according to 
the method described in Chapter 4. paragraph 
4.4, of the SSID. 

(h) All inspection results, positive or 
negative, must be reported to Airbus 
Industrie in accordance with the instructions 
in Chapter 5. paragraph 5.2, and Chapter 7, 
paragraph 7.1. of the SSID. Information 
collection requirements contained in this 
regulation have been approved by the Office 
of Management and Budget (OMB) under the 
provisions of the Paperwork Reduction Act of 
1980 (44 U.S.C. 3501 et seq ) and have been 
assigned OMB Control Number 2120-0056. 

(i) Accomplishment of the requirements of 
this AD constitutes terminating action for the 
requirements of the following AD’s: 

89- 25-07 89-26-03 90-02-20 

90- 02-21 90-03-01 90-03-14 

90-06-01 90-06-05 90-00-08 

90-00-11 90-06-15 90-00-17 

90-07-03 90-08-19 

(j) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Standardization Branch, ANM-113. FAA, 
Transport Airplane Directorate. The request 
shall be forwarded through an FAA Principal 
Maintenance Inspector, who may concur or 
comment and then send it to the Manager. 
Standardization Branch, ANM-113. 










Federal Register / Vol. 57, No. 103 / Thursday. May 28, 1992 / Proposed Rules 


22445 


Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any. may be obtained from the 
Standardization Branch. ANM-113. 

(k) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

Issued in Renton. Washington, on May 18, 
1992. 

Darrell M. Pederson, 

Acting Manager, Transport Airplane 
Directorate. Aircraft Certification Service. 

[FR Doc. 92-12370 Filed 5-27-92; 8:45 am) 
BILLING COOE 4910-13-M 


14CFR Part 39 
(Docket No. 92-NM-89-ADJ 

Airworthiness Directives; Boeing 
Model 747 Series Airplanes 

agency: Federal Aviation 
Administration, DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 

summary: This notice proposes the 
adoption of a new airworthiness 
directive (AD) that is applicable to 
certain Boeing Model 747 series 
airplanes. This proposal would require 
structural inspections of older airplanes. 
This proposal is prompted by reports of 
recent incidents involving fatigue 
cracking and corrosion in transport 
category airplanes that are approaching 
or have exceeded their design life goal. 
The actions specified by the proposed 
AD are intended to prevent degradation 
in the structural capabilities of the 
affected airplanes. This proposal also 
relates to the recommendations of the 
Airworthiness Assurance Task Force 
assigned to review Model 747 series 
airplanes, which indicate that, to assure 
long term continued operational safety, 
various structural inspections should be 
accomplished. 

dates: Comments must be received by 
July 17,1992. 

addresses: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103. 
Attention: Rules Docket No. 92-NM-89- 
AD, 1601 Lind Avenue SW. Renton, 
Washington 98055-4056. Comments may 
be inspected at this location between 9 
a.m. and 3 p.m., Monday through Friday, 
except Federal holidays. 

The service information referenced in 
the proposed rule may be obtained from 
Boeing Commercial Airplane Group. 

P.O. Box 3707, Seattle, Washington 
98124. This information may be 


examined at the FAA, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Steven C. Fox, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-120S, FAA, Transport Airplane 
Directorate. 1601 Lind Avenue SW.. 
Renton, Washington 98055-4056; 
telephone (206) 227-2777; fax (206) 227- 
1181. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications shall 
identify the Rules Docket number and 
be submitted in triplicate to the address 
specified above. All communications 
received on or before the closing date 
for comments, specified above, will be 
considered before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed in light of 
the comments received. 

Comments are specifically Invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: "Comments to 
Docket Number 92-NM-89-AD." The 
postcard will be date stamped and 
returned to the commented 

Availability of NPRMs 

Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Transport Airplane Directorate, 
ANM-103, Attention: Rules Docket No. 
92-NM-89-AD, 1601 Lind Avenue SW., 
Renton. Washington 98055-4056. 

Discussion 

In April 1988, a high-cycle Boeing 
Model 737 suffered major structural 
damage in flight. Investigation revealed 
that the airplane had numerous fatigue 
cracks and a great deal of corrosion. 

This accident prompted the FAA to 
sponsor a conference on aging airplanes 
in June 1988, which was attended by 
members of the aviation industry, other 
regulatory authorities, and the genera) 


public. From the exchange that took 
place at the conference, it became 
obvious that, because of the huge 
increase in air travel, the relatively slow 
pace of new airplane production, and 
the apparent economic feasibility of 
operating older technology airplanes, 
older airplanes will continue to be 
operated rather than be retired. Because 
of the problems revealed by the accident 
described above, it was generally 
agreed that increased attention needed 
to be focused on this aging fleet and 
maintaining its continued operational 
safety. 

The Air Transport Association (ATA) 
of America and the Aerospace 
Industries Association (AIA) of America 
committed to identifying and 
implementing procedures to ensure 
continuing structural airworthiness of 
aging transport category airplanes. An 
Airworthiness Assurance Task Force, 
with representatives from the aircraft 
operators, manufacturers, regulatory 
authorities, and other aviation 
representatives, was established in 
August 1988. The objective of the Task 
Force was to sponsor "Working Groups" 
to (1) select service bulletins, applicable 
to each airplane model in the transport 
fleet, to be recommended for mandatory 
modification of aging airplanes, (2) 
develop corrosion-directed inspections 
and prevention programs, (3) review the 
adequacy of each operator's structural 
maintenance program, (4) review and 
update the Supplemental Structural 
Inspection Documents (SSID), and (5) 
assess repair quality. 

The Working Group assigned to 
review the Boeing Model 747 series 
airplanes completed its work on Item (2) 
in July 1989 and developed a baseline 
program for controlling corrosion 
problems that may jeopardize the 
continued airworthiness of the Boeing 
Model 747 fleet. This program is 
contained in Boeing Document Number 
D6—36022 "Aging Airplane Corrosion 
Prevention and Control Program Model 
747,” dated July 1989. The FAA issued 
AD 90-25-05, Amendment 39-6790 (55 
FR 49268, November 27,1990), which 
requires implementation of a corrosion 
prevention and control program. 

The Working Group completed a 
portion of its work on Item (1), above, in 
March 1989. The Working Group’s 
proposal is contained in Boeing 
Document Number D6-35999, "Aging 
Airplane Service Bulletin Structural 
Modification Program—Model 747." The 
FAA has issued AD 90-06-06, 
Amendment 39-6440, (55 FR 8374, March 
7,1990), which requires the installation 
of the structural modifications identified 
in the document. 
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The action being proposed herein 
follows from the on-going activities of 
the Working Croup relative to Item (1). 
The Working Group has identified 
certain service difficulties that warrant 
mandatory inspections rather than 
mandatory airplane modification. The 
Working Group considers that these 
service difficulties can be safely 
controlled by inspection alone on older 
airplanes and that, because of the safety 
implications, the inspections should be 
mandatory to assure that all operators 
perform them. Typically, the addressed 
unsafe conditions have occurred 
infrequently on older airplanes, and the 
Working Group has a very high degree 
of confidence in the ability of an 
inspection program to detect the damage 
before it impairs safety. 

The Working Group has reviewed 83 
service bulletins related to the long term 
operation of the Model 747 airplane. 
Twenty of these service bulletins were 
recommended to the FAA for mandatory 
inspection action to ensure the 
successful long term operation of Model 
747 series airplanes. The FAA has 
concurred with the Working Group's 
recommendations and has determined 
that AD action to mandate the 
inspections is warranted to assure the 
continued airworthiness of the Model 
747 fleet. 

The FAA ha9 reviewed and approved 
Section 4 of Boeing Document Number 
D6-35999, ‘'Aging Airplane Service 
Bulletin Structural Modification and 
Inspection Program," Revision C, dated 
January 21.1992. This section of the 
document references 5 service bulletins 
that describe inspections of the wings 
for cracks; 2 service bulletins that 
describe inspections of the flap track 
bolts for breakage; 2 service bulletins 
that describe inspections of the fuselage 
for cracks; 1 service bulletin that 
describes inspections of the horizontal 
stabilizer hinge pin for cracks and 
corrosion; 1 service bulletin that 
describes inspections of the forward 
rudder quadrant support beam for 
correct manufacture; and 1 service 
bulletin that describes inspections of the 
flap track mechanism for migration of 
the bushing. A total of 12 service 
bulletins are referenced. 

The conditions addressed in these 
service bulletins, if not corrected, could 
result in degradation in the structural 
capabilities of the affected airplanes. 

Since an unsafe condition has been 
identified that is likely to exist or 
develop on other products of this same 
type design, the proposed AD would 
require inspections of certain structural 
components for cracks, corrosion, and 
other discrepancies, and repair or 
correction, if necessary. The actions 


would be required to be accomplished in 
accordance with the Boeing document 
described previously. 

Note: For 8 of the 20 service bulletins 
recommended to the FAA for mandatory 
inspection action. AD‘s currently exist that 
address the specific safety problems; 
however, the Working Croup has 
recommended a change in the inspection 
program currently required by those AD‘s. 

For these, the FAA Intends to revise the 
existing AD requirements by separate 
rulemaking action. The action proposed 
herein would mandate only those inspections 
that are not already the subject of an existing 
AD. 

There are approximately 680 Model 
747 series airplanes of the affected 
design in the worldwide fleet The FAA 
estimates that 170 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 480 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $55 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $4,488,000. 

The regulations proposed herein 
would not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612. it is determined that this proposal 
would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, I 
certify that this proposed regulation (1) 
is not a “major rule’’ under Executive 
Order 12291; (2) is not a “significant 
rule" under the DOT Regulatory Policies 
and Procedures (44 FR 11034. February 
26.1979); and (3) if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act 
A copy of the draft regulatory 
evaluation prepared for this action is 
contained in the Rules Docket A copy of 
it may be obtained by contacting the 
Rules Docket at the location provided 
under the caption “addresses." 

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for pert 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g); and 14 CFR 11.89. 

§39.13 (Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 

Boeing: Docket 92-NM-89-AD. 

Applicability: Model 747 series airplanes; 
as listed in Section 4 of Boeing Document 
Number D6-35999. “Aging Airplane Sendee 
Bulletin Structural Modification and 
Inspection Program.” Revision C. dated 
January 21,1992: certificated in any category. 

Compliance: Required as indicated, unless 
previously accomplished. 

To prevent degradation of the structural 
capability of the airplane, accomplish the 
following: 

(a) Accomplish the inspections specified in 
Section 4 of Boeing Document No. D8-35999. 
Revision C, dated January 21.1992, within the 
times specified in paragraph (b) of this AD. 
and thereafter at intervals not to exceed 
those specified in the corresponding service 
bulletin for the inspection. 

(b) The maximum initial inspection times 
for the inspections contained in Section 4 of 
Boeing Document No. D6-35999, Revision C. 
dated January 21,1992, shall be the later of 
the time specified in either paragraph (b)(1) 
or (b)(2) of this AD: 

(1) The threshold for inspection time for the 
inspection specified in the corresponding 
service bulletin, measured as a total (flight 
cycles, time-in-service, as appropriate) 
accumulated on the airplane; or 

(2) The phase-in period for the inspection 
specified in the corresponding service 
bulletin, measured from the effective date of 
this AD. 

(c) If any of the discrepant conditions 
identified in the service bulletins are found as 
a result of the inspections required by this 
AD. the corresponding corrective action 
specified in the service bulletins must be 
accomplished prior to further flight 

(d) The terminating action for each 
inspection required by paragraph (a) of this 
AD consists of the accomplishment of the 
modification specified in the corresponding 
service bulletin. 

(e) An alternative method of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager. 
Seattle Aircraft Certification Office (ACO), 
FAA. Transport Airplane Directorate. The 
request shall be forwarded through an FAA 
Principal Maintenance Inspector, who may 
concur or comment and then send it to the 
Manager, Seattle ACO. 

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this airworthiness directive, 
if any. may be obtained from the Seattle 
ACO. 
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(f) Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished. 

Issued in Renton. Washington, on May 13, 
1992. 

Darrell M. Pederson, 

Acting Manager ; Transport Airplane 
Directorate. Aircraft Certification Service. 
[FR Doc. 92-12368 Filed 5-27-92; 8:45 am) 
BILLING CODE 49HM3-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Ch. I 

[Docket No. 91P-0156/CP1] 

Needle-Bearing Devices; Citizen 
Petition; Reopening of the Comment 
Period 

agency: Food and Drug Administration, 
HHS. 

action: Advance notice of proposed 
rulemaking; reopening of comment 
period. 

summary: The Food and Drug 
Administration (FDA) i9 reopening the 
comment period for 30 days on an 
advance notice of proposed rulemaking 
concerning the Service Employees 
International Union (SEIU) petition, 
which published in the Federal Register 
of February 13.1992 (57 FR 5241). The 
SEIU petition requested that FDA 
amend the regulations and undertake 
administrative actions to ensure that 
needle-bearing devices are safe and 
effective. This action is being taken in 
response to a request to assure adequate 
time for preparation of comments. 
dates: FDA is reopening the comment 
period until June 29,1992. 
addresses: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
1-23,12420 Parklawn Dr., Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Joseph M. Sheehan, Center for Devices 
and Radiological Health (IIFZ-84), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4874. 

SUPPLEMENTARY INFORMATION: In the 

Federal Register of February 13,1992 (57 
FR 5241), FDA published an advance 
notice of proposed rulemaking 
announcing that SEIU submitted a 
citizen petition requesting that FDA 
amend the regulations and undertake 
administrative actions to ensure that 
needle-bearing medical devices are safe 


and effective. FDA also announced that 
a public conference on the prevention of 
bloodbome infections from device 
injuries will be held August 17 through 
19.1992, in Washington, DC. Interested 
parties were given until April 13,1992, to 
submit written comments on the 
advance notice of proposed rulemaking. 

On April 16,1992, FDA received a 
letter from Sterling Winthrop. Inc., 
requesting that the comment period be 
extended for an additional 30 days. FDA 
has determined that it is desirable to 
allow an additional 30 days for 
adequate preparation of comments. 

Interested persons may, on or before 
June 29.1992, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
advance notice of proposed rulemaking. 
Two copies of any comments are to be 
submitted, except that individuals may 
submit one copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated: May 21.1992. 

Michael R. Taylor, 

Deputy Commissioner for Policy. 

|FR Doc. 92-12473 Filed 5-27-92; 8:45 am] 
BILLING CODE 4160-01-F 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

36 CFR Part 1254 

RIN 3095-AA19 

Use of Motion Picture Research Room; 
Self-Service Copying 

agency: National Archives and Records 
Administration. 

action: Proposed rule; announcement of 
public meeting. 

summary: The National Archives and 
Records Administration (NARA) is 
proposing to revise its regulations on 
use of the Motion Picture, Sound and 
Video Research Room to allow self- 
service copying of unrestricted motion 
picture, video, and audio holdings under 
controlled conditions. This proposed 
rule will modify the ban on self-service 
copying imposed by the NARA final rule 
published on November 19,1991 at 56 
FR 58311. This rule will affect 
researchers who use motion picture, 
video, and audio holdings in the 
National Archives. 
dates: Written comments must be 
received by July 27,1992. 

A public meeting will be held on June 
19,1992, at 9:30 a.m. for the purpose of 


answering questions about the proposed 
rule and soliciting public comment on 
the proposed rule. 

addresses: Written comments should 
be sent to Director, Policy and Program 
Analysis Division (NAA), National 
Archives and Records Administration, 
Washington, DC 20408. 

The meeting will be held in the 
Theater of the National Archives 
Building, 7th and Pennsylvania Avenue, 
NW., Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

Mary Ann Palmos or Nancy Allard at 
202-501-5110. 

SUPPLEMENTARY INFORMATION: 

Background , 

On November 19.1991, NARA 
instituted a "clean research room" 
policy in the Motion Picture, Sound, and 
Video Research Room in the National 
Archives Building to prevent 
unauthorized copying of copyrighted 
and other restricted film, video, and 
sound recording holdings. At the time 
Lhe regulation was promulgated, NARA 
had no other way to ensure effectively 
and quickly that no unauthorized 
copying took place because the 
reference collection of archival film, 
video, and audio records contained both 
restricted and unrestricted materials, 
sometimes on the same reference copy. 
We have begun an effort to recopy the 
unrestricted titles that are now mixed 
with restricted titles on approximately 
2,000 reference tapes to allow self- 
service copying of the unrestricted 
materials; however, approximately 25 
percent of the reference collection will 
continue to require special protection 
against unauthorized copying. 

NARA has received a number of 
requests from film and video 
researchers to reconsider the new 
research room policy. In the five months 
since the policy was implemented, 

NARA has examined possible ways to 
ease the impact on researchers while 
ensuring the protection of the 
copyrighted and other restricted 
materials. We considered establishing 
two self-service copying stations in a 
closely supervised special research 
room for copying unrestricted materials, 
but determined that this would not 
satisfy researchers' needs to make 
copies based on the comments we 
received. 

Proposed Change in Policy 

In this proposed rule, NARA is 
proposing to modify the "clean research 
room" policy now in effect in the Motion 
Picture, Sound, and Video Research 
Room in the National Archives Building. 
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Hie research room is being divided into 
an unrestricted research area and a 
restricted research area. Researchers 
will be allowed to bring in one piece of 
copying equipment and one item of 
copying media (e.g., video or audio 
cassette) at a time into the unrestricted 
research area in order to make personal- 
use copies of unrestricted film, video, 
and audio records. Additional 
equipment and copying media may be 
stored in the lockers adjacent to the 
research room. The researcher’s copying 
media will be marked "NARA-approved 
personal property’* when it is brought 
into the research room to facilitate 
NARA’s security review when the 
researcher leaves. This is consistent 
with security measures in other NARA 
research rooms. 

**One piece of copying equipment” is 
defined as one recording device 
(videocassette recorder, audio recorder, 
or video camera) and the video and 
audio cables to connect the personal 
device to NARA-provided viewing 
equipment. The copying equipment must 
be attended at all times. Other personal 
items, such as coats and briefcases or 
similar containers, will continue to be 
barred from the research room. 

The limit on copying equipment and 
media is necessary for effective 
supervision of the research room. NARA 
believes that researchers will be able to 
make satisfactory personal-use copies 
with the allowed equipment. The NARA 
reference copies in the research room 
are at least second or third-generation 
copies themselves. Self-service copies 
made from the reference copies may be 
acceptable for study, display, classroom, 
preview, or home viewing, but NARA 
cannot guarantee the quality of the self- 
service copies. 

The unrestricted research area of the 
Motion Picture. Sound and Video 
Research Room will contain the 
following equipment for viewing 
unrestricted materials: Two audio 
stations, seven video viewing stations, 
three 35mm film viewing stations, and 
two 16mm film viewing stations. 

Personal recording devices may be 
connected to any to these stations for 
making self-service copies of 
unrestricted titles. NARA will also 
establish one video viewing/copying 
station with a VHS recorder that may be 
used, for a fee. for self-service copying 
by individuals who do not bring their 
own equipment. NARA will provide 
blank tapes for copying on this station; 
personally-owned tapes may not be 
used in the NARA equipment. 
Researchers will not be permitted to 
hook up personal copying equipment to 
this station. Both of these restrictions 


are being imposed to protect the NARA 
copying equipment from possible undue 
wear or damage. 

Unrestricted titles for which video 
reference copies exist will be available 
in the unrestricted research area for self- 
service. Film and audio recordings are 
stored in the stack areas and must be 
pulled and brought to the research room 
by NARA staff. 

Restricted film, video, and sound 
recording reference copies and reference 
copies that contain a mixture of 
restricted and unrestricted titles may be 
used only in an area of the Motion 
Picture. Sound, and Video Research 
Room that will be partitioned off with 
glass walls from the unrestricted area of 
the area and will be under the direct 
supervision of a research room 
attendant. Restricted and mixed 
reference copies must be requested by 
the researcher and brought to the 
restricted viewing area by a NARA staff 
member. The restricted viewing area 
will contain two stations for viewing 
video holdings, two stations for viewing 
35mm film, one station for viewing 
16mm film, and one station for listening 
to sound recordings. No personal 
copying equipment will be allowed in 
the restricted records area. Researchers 
using the area will need to store any 
personal copying equipment in a locker 
adjacent to the Motion Picture. Sound, 
and Video Research Room. 

Use of the viewing or viewing/copying 
stations in both the unrestricted area of 
the Motion Picture. Sound, and Video 
Research Room and the restricted 
viewing area will be on a First-come, 
First-served basis. When other 
researchers are waiting to use a station, 
a 4-hour time limit will be placed on use 
of the stations. 

The NARA-provided self-service 
copying station will also be available on 
a First-come. First-served basis for one 
and one-half hour blocks of time. While 
only one block of time may be reserved 
at a time, limits on the total length of use 
will be imposed only when one or more 
researchers are waiting to use die 
station. 

The unrestricted area of the Motion 
Picture. Sound and Video Research 
Room and the restricted viewing area 
are open for research Monday through 
Friday, except Federal holidays, from 
8:45 a.m. to 5 p.m. These are the hours 
the research room is open to researchers 
now. 

In addition to segregating restricted 
titles. NARA is taking two other 9teps to 
minimize the possibility of copyright 
violation. First, researchers will be 
provided a notice that some unrestricted 
holdings including the Universal 


Newsreels may not be completely free 
of copyright claim. (While the donor of 
the material may have relinquished his/ 
her copyright, the material may contain 
footage for which someone else may 
claim copyright and other performance 
based rights.) Researchers must sign a 
statement acknowledging that they have 
received a copy of the warning notice 
and understand the rules for use of the 
research room. Second, researchers will 
not be permitted to make their own 
copies of restricted material, even if the 
researcher has obtained special 
permission for copying from the 
copyright holder or donor. Copies of 
such material will be available through 
the NARA ordering system after copying 
permission is obtained. 

Changes in Policy at National Archives 
at College Park 

The policy being proposed in this 
rulemaking is an interim policy to 
accommodate researchers’ copying 
needs while the Motion Picture. Sound 
and Video Research Room is in the 
National Archives Building. The 
holdings of the Motion Picture. Sound 
and Video Branch and the research 
room will be moved to a new, larger 
Archives facility at College Park, MD 
(Archives II) in the Spring of 1994. At 
Archives II we will have the space to 
provide appropriate levels of self- 
service copying that we are unable to 
provide in the present facility. 

NARA intends to revise its research 
room policies, including those for use of 
film, video, and audio materials, for 
Archives II to reflect physical and 
operating differences between the old 
and new facilities. We will at that time 
bar personal copying equipment in 
Archives II other than cameras to be 
used for copying film that has not been 
converted to videotape. We plan to 
provide suitable self-service copying 
stations to accommodate researchers 
who wish to make their own copies of 
unrestricted sound and video holdings. 
In anticipation of the move to Archives 
II, we will be identifying the types of 
personal copying equipment researchers 
use most frequently and the film titles 
that should have priority for conversion 
to videotape. 

Before new Archives II rules are put 
Into place, NARA will issue a proposed 
rule on the new procedures for public 
comment Information about our 
intentions for Archives II is provided 
here to alert users that the policies for 
the Motion Picture. Sound and Video 
Research Room proposed in this 
rulemaking will be effective only while 
the research room remains in the 
National Archives Building. 
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Public Meeting 

NARA itends to hold a public meeting 
with interested persons on June 19.1992. 
in the National Archives Theater at 9:30 
a.m. The purpose of the meeting is to 
review the provisions of the proposed 
rule to ensure that the provisions are 
clear and that the final rule meets both 
NARA’s and users' needs. NARA plans 
to conduct the meeting in a question- 
ond-answer format to facilitate the 
exchange of views. Prepared statements 
are not required and NARA prefers that 
any prepared statements be submitted 
in writing to the address shown in the 
preamble. Questons about the public 
meeting should be addressed to John 
Constance at 202-501-5110. Attendees 
are requested to submit written 
comments by the deadline shown in the 
DATES section of this preamble to 
ensure theiT consideration in 
development of the final rule. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17,1981. A9 required by the 
Regulatory Flexibility Act, it is hereby 
certified that this proposed rule will not 
have a significant impact on small 
business entities. 

List of Subjects in 36 CFR Part 1254 

Archives and records; Confidential 
business information; Freedom of 
information; Micrographics. 

For the reasons set forth in the 
preamble, NARA proposes to amend 
part 12354 of chapter XII of title 36 of the 
Code of Federal Regulations as follows: 

PART 1254—AVAILABILITY OF 
RECORDS AND DONATED 
HISTORICAL MATERIALS 

1. The authority citation for part 1254 
continues to read as follows: 

Authority: 44 U.S.C. 2101-2118; 5 IJ.S.C 552; 
and E.O.12600, 52 FR 23781. 3 CFR. 1987 
Comp., p. 235. 

2. Section 1254.26 is amended by 
removing the words “and audio and 
video reproduction devices" from the 
introductory text of paragraph (e) and 
adding a new paragraph (h) to read as 
follows: 

§ 1254.26 Additional rules for use of 
certain research rooms In the National 
Archives and the Washington National 
Records Center buildings. 

* • * * ♦ 

(h) In addition to the procedures in 
paragraphs (c) through (g) of this 
section, the following procedures apply 
to the Motion Picture, Sound, and Video 
Research Room (hereinafter, “the 
research room") in the National 
Archives Building: 


(1) Use of the \1ewing equipment in 
the research room is provided on a first- 
come, first-served basis. However, if 
demand exceeds the capacity of the 
available equipment, use of the 
equipment by a researcher will be 
limited to a 4-hour period. 

(2) One audio or video recording 
device and necessary cables for 
connecting the device to NARA viewing 
equipment may be brought into the 
unrestricted viewing and copying area 
in the research room, provided it is 
inspected an tagged by the research 
room attendant prior to admittance. 
NARA will not be responsible for 
assisting with “hook-up" to NARA 
viewing equipment or for providing 
compatibility between the personal 
device and NARA viewing equipment. 
NARA will provide the researcher 
information on the types of NARA 
equipment being used in the research 
room. The researcher may not leave the 
device in the room unattended. 

(3) Researchers may bring into the 
unrestricted area of the research room 
one audio or video recording tape or 
cassette at a time. The research room 
attendant will mark the recording media 
“NARA-approved personal property" for 
identification purposes. Such media 
shall be inspected upon exit from the 
research room, as well as upon exit from 
the National Archives Building. 

(4) A NARA-furnished video copying 
station and 90-minute blank video 
casette may be reserved, for a fee. on a 
first-come, first-served basis for a 90- 
minute period of time. If no other 
individual is waiting to use the station, 
an additional time period may be 
reserved at the end of the current 
period. Personal recording devices may 
not be connected to NARA equipment at 
the video copying station. Only NARA- 
provided tapes may be used at the video 
copyig station. 

(5) The NARA or personal recording 
device and media may be used to make 
a personal-use copy of unrestricted 
archival materials in the reference 
collection in the research room. 

(6) Each researcher will be provided a 
copy of the Motion Picture. Sound, and 
Video Research Room rules and a 
warning notice on potential copyright 
claims in unrestricted titles. The 
researcher must sign a statement 
acknowledging receipt of the rules and 
notice. The individual making and/or 
using the copy is responsible for 
obtaining any needed permission or 
release from a copyright owner for other 
use of the copy. 

(7) No personal recording device or 
media is permitted in the restricted 
viewing area in the research room. 


Dated: May 7.1992. 

Don W. Wilson, 

Archivist of the United States. 

[FR Doc. 92-12425 Filed 5-27-92; 8:45 am| 

BILLING COOC 7S15-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 80 

(AMS-FRL-4120-7) 

Regulation of Fuels and Fuel 
Additives; Standards for Reformulated 
and Conventional Gasoline 

AGENCY: Environmental Protection 
Agency. 

action: Proposed rule; relocation and 
rescheduling of public hearing and 
extension of comment period. 

summary: This notice announces the 
rescheduling and relocation of a 
previously announced public hearing 
and the extension of the comment 
period. As indicated in the supplemental 
notice of proposed rulemaking entitled 
“Regulation of Fuels and Fuel Additives; 
Standards for Reformulated and 
Conventional Gasoline" published on 
April 16.1992 (57 FR 13416), EPA 
planned to hold a hearing on May 18, 
1992 in Washington DC. if anyone 
requested the hearing by May 1,1992. 
Such a hearing has been requested. In 
response to a request from a commenter, 
the hearing has been rescheduled to 
June 9 and 10,1992 and moved to 
Chicago, Illinois. 

The discussion of the comment period 
as published in the supplemental notice 
was in error. The comment period on the 
supplemental notice is extended to July 
10,1992 to allow interested parties to 
comment on any specific provisions 
contained therein which were not in the 
notice of proposed rulemaking (NPRM) 
for the rule published July 9.1991 (56 FT* 
31176), or to submit information to 
supplement or rebut information 
presented at the hearing. The comment 
period for the NPRM is also extended 
until that date. 

dates: Comments on the NPRM and the 
supplemental notice described above 
will be accepted until July 10.1992. 

EPA will conduct a public hearing on 
the Supplemental Notice on June 9 and 
10,1992. The public hearing will begin at 
10 a.m. on June 9 and continue until 5 
p.m. that day; it will resume at 8:30 a.m. 
on June 10 and continue until such time 
as all testimony has been presented. 
addresses: Interested parties may 
submit written comments (in duplicate if 
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possible) to Public Docket No. A-91-02 
at the following address: U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington. DC 20460. 

The public hearing will be held at the 
Holiday Inn—City Center, 300 East 
Ohio, Chicago. Illinois 60611; 312/787- 
6100. 

FOR FURTHER INFORMATION CONTACT: 

Joanne I. Goldhand. SDSB-12; U.S. EPA. 
Regulation Development and Support 
Division. 2565 Plymouth Road, Ann 
Arbor. MI 48105. 313/668^1504. 

To obtain documents and make 
arrangements to testify, contact Marie 
Tolonen, 313/663-^295. 

SUPPLEMENTARY INFORMATION: For 
further information on this matter, 
please refer to EPA’s April 16,1992 
Federal Register supplemental notice of 
proposed rulemaking at 57 FR 13416. 

Dated: May 14.1992. 

Michael Shapiro, 

Deputy Assistant Administrator for Air and 
Radiation . 

|FR Doc. 92-12298 Filed 5-27-92; 8:45 am) 

BILLING CODE 6560-50-M 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50CFR Part 215 

[Docket No. 920526-2126) 

Marine Mammals; Subsistence Taking 
of Northern Fur Seals 

agency: National Marine Fisheries 
Serv ice, (NMFS) NOAA, Commerce. 
action: Proposed subsistence harvest 
estimate, request for comments. 

summary: Regulations governing the 
subsistence taking of northern fur seals 
require NMFS to publish a summary of 
the previous year'9 fur seal harvest and 
a projection of the number of seals 
expected to be taken in the current year 
to meet the subsistence needs of the 
Aleut residents of the Pribilof Islands, 
Alaska. This notice summarizes the 1991 


harvest and estimates the number of 
seals that may be taken in 1992. 
Following the expiration of a 30-day 
public comment period, a final notice of 
harvest levels will be published. 
dates: Written comments must be 
received on or before June 29,1992. 
addresses: Comments should be 
addressed to Dr. Nancy Foster, Director, 
Office of Protected Resources (F/PR), 
1335 East-West Highway. Silver Spring, 
MD 20910. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Steve Zimmerman, (907) 586-7235 or 
Mr. Michael Payne, (301) 713-2332. 

SUPPLEMENTARY INFORMATION: 

Background 

The subsistence harvest of northern 
fur seals (Collorhinus ursinus) on the 
Pribilof Islands, Alaska, is governed by 
regulations found in 50 CFR Part 215 
subpart D—Taking for Subsistence 
Purposes. These regulations were 
published under the authority of the Fur 
Seal Act, 15 U.S.C. 1151 et seq., and the 
Marine Mammal Protection Act (MMPA) 
16 U.S.C. 1316 et seq. (see 51 FR 24828, 
July 9,1986). The purpose of these 
regulations is to limit the take of fur 
seals to a level providing for the 
legitimate subsistence needs of the 
Pribilovians using humane harvesting 
methods, and to restrict taking by sex, 
age. and season for herd management 
purposes. 

The purpose of the annual notice is to 
provide subsistence estimates for the 
current year's harvest for St. Paul and 
St. George Islands, The estimates are 
given as a range, the lower end of which 
can be exceeded if NMFS is given notice 
and the Assistant Administrator for 
Fisheries, NOAA (Assistant 
Administrator), determines that the 
subsistence needs of the Pribilovians 
have not been satisfied. Conversely, the 
harvest can be terminated before the 
lower range of the estimate is reached if 
it is determined that the subsistence 
needs of the Pribilovians have been met 
or the harvest has been conducted in a 
wasteful manner. 


The northern fur seal (CaJJorhinus 
ursinus) population is considered 
depleted under the MMPA (50 CFR 
216.15(c)). The subsistence harvest has 
been regulated to minimize negative 
effects on the population by limiting the 
harvest to a 40-day harvest season (June 
30-August 8) and limiting the age and 
sex of seals harvested to subadult 
males. The August 8 deadline was 
chosen to avoid an unacceptable taking 
of female fur seals. In early August, 
immature female seals begin arriving at 
the rookeries in large numbers and the 
immature females and males, which are 
not easily distinguished, become 
intermixed. 

Current regulations at 50 CFR 
215.32(^(2) allow the Assistant 
Administrator to extend the harvest 
beyond August 8 under certain 
circumstances. However, on June 3, 

1991, NMFS published a proposed rule 
to remove this harvest extension option 
for seal conservation reasons (56 FT* 
25066). It is anticipated that this rule will 
be finalized prior to the beginning of the 
1992 harvest. The Pribilof Aleuts should 
not plan on this extension option being 
available in 1992. 

Summary of Data on the 1991 Harvest 
Season 

As required by 50 CFR 215.32(b), this 
notice summarizes the 1991 harvest and 
estimates the number of seals needed 
for subsistence in 1992. Subsistence 
harvesting of northern fur seals was 
conducted on St. George Island on 7 
days between June 30.1991, and August 
7,1991. and on St. Paul Island on 20 
days between July 1 , 1991, and August 7, 
1991. During the 1991 season a total of 
281 seals were harvested on St. George 
Island and 1645 seals were harvested on 
St. Paul Island (Table 1). 

Since 1986 the number of northern fur 
seals harvested on St. Paul Island has 
fluctuated from a low of 1,077 (1990) to a 
high of 1,710 (1987) (Table 1). The annual 
number of seals harvested on St. George 
Island since 1986 has ranged from a low 
of 92 (1987) to a high of 281 (1991). 


Table 1.—Subsistence Harvest Levels for Northern Fur Seals on the Pribilof Islands, 1985-1991 


YEAR 



85 

86 

87 

88 

89 

90 

91 

St. Paul . 

3.384 

329 

1.299 

124 

1,710 

92 

1.145 

1.340 

1.077 

1.645 

St. George.. 

113 

181 

164 

281 


3.713 

1,423 

1.802 

1,258 

1,521 

1,241 

1926 
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Estimated Number of Seals Needed for 
Subsistence in 1992 

The subsistence harvest estimates are 
intended as estimates of need, not 
quotas. The annual estimation of the 
number of seals required to meet the 
subsistence needs of the Pribilovians 
has been inexact when compared to the 
number of seals actually taken. 

NMFS has determined that one 
acceptable method for estimating 
current-year needs is to use the previous 
year's harvest levels as a baseline (56 
FR 36735, August 1.1991). However, 
NMFS has stressed (50 FR 36735, August 
1.1991) that past harvest levels are not 
necessarily the controlling factor in 
determining current estimates of 
subsistence need. They are considered a 
baseline which can be adjusted, 
provided that substantiated evidence of 
increased or decreased subsistence need 
is presented to NMFS. 

If NMFS uses the 1991 harv est levels 
as a baseline to estimate need in 1992, 
this year's subsistence need estimate 
should be comparable to the levels of 
take in 1991: St. George—281 seals; St. 
Paul—1645 seals (Table 1). 

NMFS acknowledged that a method to 
determine more accurately the 
subsistence needs of the Pribilovians 
should be developed (56 FR 36735, 
August 1,1991). In response to these and 
other concerns, NMFS conducted a 
workshop on the present fur seal 
management regime on November 5. 

1991 (Workshop), to discuss, among 
other issues related to the fur seal 
harvest, a better method for estimating 
the subsistence needs of Pribilof Island 
residents. Representatives from NMFS, 
the Pribilof Islands, conservation groups, 
and experts on Alaska Native 
subsistence use of marine mammals 
participated in this workshop. 

Workshop participants agreed that the 
subsistence harvest of fur seals by 
Pribilof Island residents has both 
nutritional and cultural components, 
some of which cannot be precisely 
quantified but affect the number of seals 
the Pribilof Aleuts require annually. It 
was agreed at the Workshop that the 
household surveys used by the 
Traditional Council on each island to 
determine the number of seals needed 
each year would continue so that any 
change in need would be documented. 
Documentation by household of these 
surveys would be used to estimate the 
number of seals required to meet the 
subsistence needs of the Pribilof Island 
residents. 

As noted, the Pribilof Aleuts have 
customarily estimated their subsistence 
need for fur seals by means of house-to- 
house surveys. The representatives of 


the Traditional Councils on St Paul and 
St George telephone or visit the 
households on their respective island to 
ascertain the number of seals that each 
household will need for the coming year. 
The Traditional Councils compile the 
information and base their annual 
subsistence need estimate on results 
obtained. On January 15,1992, NMFS 
asked the Traditional Councils to make 
their estimates and submit this 
information to NMFS. 

On February 21,1992, the Aleut 
community of St Paul (the St. Paul 
Traditional Council) notified NMFS that, 
based on responses from 156 
households, it estimated a minimum 
subsistence need of approximately 1,700 
seals for the island residents during 
1991. However, not all residents could 
be surveyed. Therefore, the Council 
believes there may be a potential need 
(based on the number of households that 
could not be contacted) for an 
additional 300 seals. 

As provided by St Paul, the estimated 
number of fur seals needed for 
subsistence in 1992 is comparable to the 
upper (total) number taken in 1991, 
although since 1965 that high a level has 
been reached in only 1987 (see Table 1). 
It may be reasonable to expect that 
approximately 1.700 seals may be 
required in 1992 to satisfy the minimum 
subsistence needs of the St. Paul 
community. However, a request for an 
additional 300 fur seals implies that 
either the number of subsistence users 
on St. Paul Island has increased, or the 
amount of meat required per capita has 
increased. Neither of these changes on 
St. Paul Island, which could result in an 
increased demand for fur seal meat, has 
been demonstrated. 

During the Workshop, one Pribilof 
representative advocated that the 
islanders rejuvenate cultural ethics and 
activities. He stated that this should 
include a decreased dependence on pre¬ 
packaged, store-purchased food items. 
This would create an increased need for 
seal meat in upcoming years. NMFS 
agrees that such increased cultural 
values on the Pribilof Islands may 
increase the need for fur seal meat. 
However, such a change, resulting in an 
increased per capita demand for fur seal 
meat on the Pribilof Islands has not 
been substantiated. 

Based on the evidence presented to 
NMFS to date, especially 1991 harvest 
levels and 1992 survey results, NMFS 
proposes that the harvest estimate for 
northern fur seals on St. Paul Island in 
1992 be set at 1,645 (the number of seals 
actually taken in 1991)—2.000. If the 
Aleut residents of St. Paul reach the 
lower end of this estimate and feel that 
subsistence needs have not been 


satisfied, they may request additional 
seals up to a total of 2,000 animals. 
However, the Assistant Administrator 
has determined that any request for 
additional seals must include, in writing, 
the information which the St. Paul 
community considered in determining 
that subsistence need for seal meat has 
not been fulfilled. 

According to the Pribilof Aleuts on 
each island, when the lower end of the 
subsistence harvest estimate is 
approaching, they typically repeat the 
house-to-house survey to ascertain 
whether or not subsistence needs have 
been satisfied and if not. the number of 
additional seals needed. This being the 
case, a copy of the results of these 
house-to-house surveys, rather than just 
a summary of the survey results, should 
be submitted to the Assistant 
Administrator. If the Pribilovians 
substantiate an additional need for seals 
in this survey, and there ha9 been no 
indication of waste, the Assistant 
Administrator may authorize the take of 
additional seals. 

NMFS acknowledges that requiring 
the household survey results in any 
request for additional seals will require 
the managers of the seal harvest to plan 
ahead and keep an accurate count of the 
number of requests they receive for seal 
meat. NMFS does not believe that this is 
an unreasonable or difficult request. 
NMFS also believes that the harvest 
managers should take any steps they 
feel are reasonable to protect the 
privacy of the Aleut residents of St. Paul 
when presenting survey results to 
NMFS. 

On February 5.1992, the Aleut 
community of St George (the St. George 
Traditional Council) notified NMFS that, 
based on a survey of 36 of the 41 
households on the island, it estimated a 
minimum of 365 seals would be required 
for subsistence needs during 1992. Based 
on the 6 household that could not be 
contacted, the Council stated that there 
may be a potential need for an 
additional 135 seals. 

The lower end of the 1992 request for 
seals from St. George Island represents 
an estimated need that is considerably 
greater than any year of the harvest 
since 1985. Residents on St. George 
Island have stated (56 FR 25066, June 3. 
1991) that the meat taken from seals 
during their harvest (during most years) 
is depleted prior to the start of the 
harvest during the following year, and 
the lower end of the number of seals 
requested during 1992 is stated U> more 
accurately represent the subsistence 
need of the residents of St George 
Island (based on discussion during the 
Workshop). The upper bound of the 









22452 


Federal Register / Vol. 57. No. 103 / Thursday. May 28. 1992 / Proposed Rule9 


harv est estimate by the resident of St. 
George Island (500 seals) does not 
represent an increase over the upper 
range of subsistence need estimated by 
NMFS in 1991 (50 FR 36735, August 1, 
1991). 

Based on all the information NMFS 
has to consider at this time, the 
proposed estimate of subsistence need 
on St. George Island in 1992 is 281 (the 
number of seals actually taken in 
1991)—500 animals. If the Aleut 
residents of St. George reach the lower 
end of this harvest estimate and have 
unmet subsistence needs, they may 
request an additional number of seals up 
to a harvest total of 500. The Assistant 
Administrator has determined that the 
residents of St. George, like the St. Paul 
residents, must substantiate an 
additional need for seals by submitting 
in writing the information upon which 
they base their decision that subsistence 
needs are unfulfilled. 

As described earlier, a house-to-house 
survey has typically been conducted on 
St. George to make this determination. 
Those survey results, not just a 
summary of them, should be submitted 
to the Assistant Administrator in 
writing, just as described above for St. 
Paul. If St. George submits this 
information to substantiate an 
additional need for seals, and there has 
been no indication of waste, the 


Assistant Administrator may authorize 
the taking of additional seals. The same 
requirements which pertain to the 
managers of the St. Paul harvest apply 
as well to the managers of the St. 

George harvest. 

The harvest estimates for either Island 
may be revised following consideration 
of comments received on the proposed 
estimates. 

The regulations which require a 
suspension of the fur seal harvest once 
the lower end of the estimated harvest 
levels is reached by either community 
are found at 50 CFR 215.32(e)(l)(iii). This 
suspension is to last no more than 48 
hours, but may last longer if notice to 
the Assistant Administrator is not 
immediately forthcoming. At the end of 
the 48 hour suspension, the Assistant 
Administrator will provide a revised 
estimate of the number of seals 
necessary to satisfy the Pribilovian’s 
subsistence needs. In making that 
determination the Assistant 
Administrator will consider the harvest 
data collected by NMFS, and other 
evidence concerning subsistence need 
submitted by the Pribilovians. 

If the Pribilof Aleuts decide to submit 
information indicating that subsistence 
needs (for either island) have not been 
met, they should supply that information* 
in writing as described earlier in this 
notice. In order to assure that the 


required harvest suspension lasts no 
longer than 48 hours, the Pribilof Aleuts 
should submit this information as 
quickly as possible, optimally at the 
same time notice is given that the lower 
end of the harvest estimate has been 
reached. 

If additional information is not 
submitted by the Pribilof Aleuts, the 
Assistant Administrator will consider 
only the information in the record at the 
time of the suspension. It is very likely, 
under these circumstances, that the 
revised subsistence estimate will remain 
the same as the original estimate. If that 
is the case, no additional takings would 
be authorized. 

Discussion 

Since 1985, detailed information has 
been compiled on the subsistence 
harvest and use of seal meat on St. Paul 
Island. A comparison of the 1991 harvest 
data with summary information from 
previous years on St. Paul Island is 
provided in Table 2. Although the killing 
of female seals is prohibited, a small 
number were taken accidentally through 
1987, and one female was taken in 1991. 
No comparable information is available 
for St. George Island, where less than 15 
percent of the total number of fur seals 
harvested for Pribilof subsistence have 
been taken. 


Table 2.— Data Collected During the Northern Fur Seal Harvest on St. Paul Island, 1985-1991 


Year 



65 

86 

87 

88 

89 

90 

91 

Females laKen ..... 

5 

9 

6 

0 

0 

0 

1 

Harvest days ...... 

15 

20 

20 

12 

16 

16 

20 

Percent use ........ 

43 

47 

41 

44 

38 

40 

40 

Pounds meat (xlOOO).... 

93.4 

31.7 

38.8 

26.5 

26.6 

21.8 

36.2 


Traditionally, Aleut nutritional 
requirements for fur seal meat were met 
from animals taken in the commercial 
harvest. At the time that the commercial 
harvest ended, little was known of the 
amount of seal meat or the number of 
seals needed to meet the dietary 
requirements of the Pribilovians. 
Regulations promulgated to govern the 
subsistence only harvest on the Pribilofs 
specified that seals could be taken if the 
taking is “(a) For subsistence uses, and 
(b) Not accomplished in a wasteful 
manner'*. 50 CFR 215.31. 

The principle standard for 
determining whether or not the harvest 
is being conducted in a wasteful manner 
is based upon the parts taken from the 
fur seal during butchering. The parts 
required to be taken are "all hearts, 
livers, flippers, breasts, shoulders, and 


other readily utilizable tissues and 
organs, a limited number of backbones, 
and some, but not necessarily all, rib 
sections". 51 FR 24832, July 9,1986. 
NMFS recognizes that exceptional 
circumstances, such as disease or 
contamination, may justify the failure to 
take certain parts from an individual 
animal. 

The primary method used for 
monitoring compliance with this 
standard is through direct observation 
by NMFS employees. NMFS intends to 
continue to have observers monitor the 
entire harvest on St. Paul and a portion 
of the harvest on St. George. Observers 
have indicated that the 1991 harvest was 
conducted in a non-wasteful manner 
(affidavit of Bradley M. Hanson in 
Humane Society of the United States v. 
Mosbacher, Civ. Doc. No. 91-1915, U.S. 


District Court for the District of 
Columbia, August 2,1991). 

A secondary method for monitoring 
compliance with this standard is by 
calculating the percent-use of some 
animals harvested. Percent-use is the 
average percentage of meat removed 
from the carcass, by weight. 

When the commercial fur seal harvest 
on the Pribilof Islands was phased out in 
1984, regulations were drafted to govern 
the subsequent subsistence seal harvest. 
Those regulations, at 50 CFR 215.31 et 
seq., require NMFS representatives to 
monitor the harvest and compile certain 
information each day of the harvesting 
activity. The information that must be 
collected includes the number of seals 
taken each day and "the extent of 
utilization of the fur seals taken". 
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In an attempt to comply with these 
requirements, NMFS representatives at 
the first subsistence harvests in 1985 
and 1986 took measurements to 
determine the weight of seal meat taken 
for food and the approximate average 
percentage of each seal carcass that 
was taken for human consumption. 
These studies indicated that, on 
average, the maxinfum percentage of a 
fur seal that potentially could be used 
for food is approximately 53.3 percent; 
this includes some parts not 
traditionally eaten by the Pribilof 
Aleuts. The same studies showed that 
when fur seals are butchered in such a 
way that only the most prized portions 
are taken, about 30 percent of the 
carcass is used. In the past, NMFS has 
encouraged the highest possible levels 
of utilization and has expressed concern 
when the percent-use has fallen below 
certain levels. However, NMFS has 
never specified a minimum level of 
percent-use that is acceptable. 

NMFS uses a sampling method in 
order to determine percent-use. In 1991, 
20 percent (or 321) of the fur seals 
harvested on St. Paul were weighed in 
order to determine percent-use. Percent- 
use figures on St. George have not been 
collected because less than 15 percent of 
the total number of seals have been 
harvested there. Field conditions make it 
difficult to record percent-use 
accurately. In addition, there may be 
considerable variation from animal to 
animal that may affect the percent-use 
results even if the same butchering 
techniques are used and the same body 
parts taken from all animals sampled. 

From 1986 to 1991, percent-use has 
ranged from 38-47 percent (mean=42 
percent). Workshop participants 
discussed numerous factors which might 
be responsible for the variability 
observed in percent use given that 
specific body parts are required to be 
taken. The data collected to determine 
percent-use have not been analyzed to 
determine the within- or betw’een-year 
variation and, therefore, whether there 
is a significant difference between 38 
and 47 percent or the intervening values, 
or whether the distribution of individual 
percent-use values has changed over 
time. These analyses need to be 
conducted before percent use can be 
considered a valid index of wasteful 
use. 

Potential inadequacies and difficulties 
associated with using percent-use as a 
standard for determining waste were 
discussed at the Workshop. However, at 
present, it is one approach used to help 
determine whether the harvest is being 
conducted in a wasteful manner. The 
regulations at 50 CFR 215.2, prohibit 


“taking of fur seals beyond those 
needed for subsistence uses or which 
results in the waste of a substantial 
portion of the fur seal.*’ 

As discussed above, it was agreed at 
the Workshop that the variability in 
these measurements and the reasons for 
such variability (as it relates to the 
current monitoring program) should be 
re-examined to determine whether, or 
not. percent-use values actually indicate 
“waste” in the subsistence harvest. Data 
on the percent-use that has been made 
of the fur seals from 1986-1991 is 
presently being re-analyzed by NMFS. If 
that analysis indicates that percent-use 
is not a valid index of wasteful use, it 
will be abandoned and the resources 
currently utilized to obtain percent-use 
measures redirected to observational 
parts based monitoring. 

NMFS recently received a letter from 
the Bering Strait Economic Council (the 
Council) about the proposed use of fur 
seal skins from the subsistence harvest 
on the Pribilofs for the making of native 
Alaskan handicrafts. In that letter, the 
Council stated that it was working with 
the Shishmaref Tannery (operated by 
the Shishmaref Traditional Council) and 
the TDX corporation on St. Paul “to find 
a way that the IRA Councils of both 
entities would utilize the seal skins from 
the subsistence seal catch of the (sic) St. 
Paul Island each year.” 

NMFS notes that the estimated 
harvest levels must be based upon 
subsistence need and should not be 
commercially motivated. 
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50 CFR Part 217 and 227 

Threatened Fish and Wildlife; 
Threatened Marine Reptiles; Revisions 
to Enhance and Facilitate Compliance 
With Sea Turtle Conservation 
Requirements Applicable to Shrimp 
Trawlers; Restrictions Applicable to 
Shrimp Trawlers and Other Fisheries 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Notice of public hearings. 

summary: On April 30.1992 (57 FR 
18446). NMFS issued a proposed rule 


that would amend the regulations 
protecting sea turtles (50 CFR parts 217 
and 227, subpart D). 

NMFS has scheduled eight public 
hearings on this proposed rule. 
dates: Comments on the proposed rule 
will be accepted until July 29.1992. 
Public hearings are scheduled as 
follows: 

1. June 22.1992, at 7 p.m.—11 p.m.. 
Port Aransas, TX; 

2. June 23,1992, at 7 p.m.—11 p.m., 
Pasadena. TX; 

3. June 24.1992, at 2 p.m.—6 p.m., 
Thibodaux. LA; 

4. June 25.1992, at 7 p.m.—11 p.m., 
Mobile. AL; 

5. June 30,1992, at 7 p.m.—11 p.m., 
Tampa. FL; 

6. July 8, 1992, at 7 p.m.—11 p.m., 
Morehead City, NC; 

7. July 9,1992, at 7 p.m.—11 p.m., 
Charleston. SC; 

8. July 10.1992, at 7 p.m.—11 p.m., 
Brunswick, GA. 

addresses: Send written comments to 
Dr. Nancy Foster, Director. Office of 
Protected Resources, National Marine 
Fisheries Service, 1335 East West 
Highway. Silver Spring, MD 20910. 

The hearings will be held at the 
following locations: 

1. Port Aransas Civic Center. 710 
West Avenue A, Port Aransas, TX. 

2. San Jacinto College, Slocomb 
Auditorium. 8060 Spencer Highway, 
Pasadena, TX. 

3. Thibodeaux Civic Center, 310 North 
Canal Boulevard, Thibodaux, LA. 

4. Mobile Civic Center, 401 Civic 
Center Drive. Mobile. AL. 

5. University of South Florida, 

Bayboro Campus. Campus Activities 
Center, 140 7th Avenue South (Comer of 
2nd Street & 6th Avenue South), St. 
Petersburg. FL. 

6. Crystal Coast Civic Center, 3505 
Arendell Street, Morehead City, NC. 

7. South Carolina Wildlife & Marine 
Resources Dept., 217 Fort Johnson Road. 
Charleston, SC. 

8. National Guard Armory, 3100 
Norwich Street. Brunswick, GA. 

FOR FURTHER INFORMATION CONTACT: 

Charles A. Oravetz, Chief, Protected 
Species Program, NMFS Southeast 
Regional Office. 813-893-3366, or Phil 
Williams, NMFS National Sea Turtle 
Coordinator, 301-713-2322. 

SUPPLEMENTARY INFORMATION: Under 
the Endangered Species Act (16 U.S.C. 
1531 et seq .) and regulations 
implemented thereunder, it is unlawful 
to take sea turtles. The incidental taking 
of turtles during scientific research and 
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fishing is exempted from the 
prohibitions in certain specified 
circumstances. Shrimp trawlers in the 
southeastern Atlantic and Gulf of 
Mexico are so exempted if they employ 
specified measures (sea turtle 
conservation measures) to reduce the 
mortality of sea turtles incidentally 
taken. 

The proposed amendments would 
strengthen the sea turtle conservation 
measures by: 

(1) Eliminating restricted tow times as 
an alternative to using a net equipped 
with an approved turtle excluder device 
(TED) except under certain conditions; 

(2) Requiring the year-round use of 
TED-equipped nets in all areas; 


(3) Eliminating the exemption for the 
rock shrimp fisheries in the Atlantic 
Ocean and exempting vertical-barred 
beam and roller trawls, bait shrimpers, 
and trawlers that retrieve small nets 
using hand-over-hand methods from the 
TED requirement (wing nets and 
skimmer trawls would also be 
excluded); 

(4) Extending the regulations 
throughout the Atlantic Ocean and Gulf 
of Mexico and redefining the areas in 
the regulations as the Atlantic and Gulf 
Areas; 

(5) Establishing procedures for 
restricting shrimp trawling or other 
types of fishing activities if found 
necessary to protect sea turtles; 


(6) Enhancing enforcement by adding 
definitions and revising the prohibitions; 

(7) Forbidding sale of a TED that is 
not an approved TED; 

(8) Specifying generic standards 
applicable to all hard TEDs; 

(9) Removing unnecessary elements 
from the construction requirements for 
the Morrison “soft” TED; and 

(10) Clarifying allowable 
modifications to approved TEDs, all 
other modifications being prohibited. 

Dated: May 22,1992. 

Nancy- Foster, 

Director. Office of Protected Resources. 

[FR Doc. 92-12467 Filed S-27-92; 8:45 am] 

BILLING CODE 3510-22-* 











Notices 


Federal Register 

Vol. 57, No. 103 
Thursday, May 28, 1992 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

Public Meeting of Assembly 

Notice is hereby given, pursuant to the 
Federal Advisory Committee Act, Public 
Law 92-463, that the membership of the 
Administrative Conference of the United 
States, which makes recommendations 
to administrative agencies, to the 
President, Congress, and the Judicial 
Conference of the United States 
regarding the efficiency, adequacy, and 
fairness of the administrative 
procedures used by Federal agencies in 
carrying out their programs, will meet in 
Plenary Session on Thursday, June 18. 
1992 from 1 p.m. until approximately 5 
p.m., and on Friday, June 19,1990 from 
9:15 a.m. until approximately 12:30 p.m. 
in the Amphitheatre of the Office of 
Thrift Supervision, Second Floor, 1700 G 
Street, NW., Washington, DC. 

The Conference will consider, not 
necessarily in the order stated, proposed 
recommendations on the following 
subjects; 

1. The Procedural and Practice Rule 
Exemption from the APA Notice-and- 
Comment Rulemaking Requirements; 

2. Agency Policy Statements; 

3. Enforement Procedures Under the 
Fair Housing Act; 

4. Regulation of Depository 
Institutions Under the Secrurities 
Exchange Act of 1934; 

5. Coordination of Migrant and 
Seasonal Farmworker Service Programs; 

6. Streamlining Attorney’s Fee 
Litigation Under the Equal Access to 
lustice Act; and 

7. Implementation of the Noise 
Control Act. 

Plenary sessions are open to the 
public. Further information on the 
meeting, including copies of proposed 
recommendations, may be obtained 
from the Office of the Chairman. 2120 L 
Stree, NW., suite 500, Washington. DC 


20037, telephone (202) 254-7020. 

Dated: May 21.1992. 

Jeffrey S. Lubbers, 

Research Director 

[FR Doc. 92-12344 Filed 5-27-92; 8:45 am] 

BILLING CODE 611<H>1-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 

Exemption of Dead Teddy Salvage 
Timber Sale Project From Appeal 

agency; Forest Service, Northern 
Region. USDA. 

ACTION: Notification that a fire recovery 
and salvage timber sale project is 
exempted from appeals under provisions 
of 36 CFR part 217. 

SUMMARY: In 1990,16 acres of timber 
adjacent to the Little Canyon Timber 
Sale were killed during prescribed 
burning. In 1992, the Wallace District 
Ranger of the Idaho Panhandle National 
Forests proposed a salvage timber sale 
in the burned area. 

The District Ranger has determined, 
through an environmental analysis 
documented in the Dead Teddy Timber 
Sale Environmental Assessment (EA), 
that there is good cause to expedite 
these actions in order to rehabilitate 
National Forest System lands and 
recover damaged resources. Salvage of 
commercial sawtimber within the fire 
area must be accomplished within the 
summer of 1992 in order to avoid further 
deterioration of sawtimber. 

EFFECTIVE DATE: Effective on May 20, 
1992. 

FOR FURTHER INFORMATION CONTACT: 

Steve Williams, District Ranger, 

Wallace Ranger District, Idaho 
Panhandle National Forests, Box 14. 
Silverton, ID 83867. 

SUPPLEMENTARY INFORMATION: The 
Little Canyon Timber Sale was logged 
during 1988 to 1990. Units were treated 
with prescribed fire in the spring of 1990. 
Approximately 16 acres of timber 
outside the harvest units were killed 
during the prescribed burning. The fire- 
killed timber is within Management 
Area 4, which is to be managed for big 
game winter range and timber according 
to the Idaho Panhandle National Forests 
Land and Resource Management Plan 
Forest Plan, August 1987. In May 1992. 


the Wallace District Ranger proposed 
the salvage harvest of the trees which 
were killed by fire. This proposal was 
designed to meet the following needs: (1) 
Salvage merchantable timber products. 
(2) contribute to a continuing supply of 
timber for industry, (3) provide cavity 
nester habitat and elk security, and (4) 
provide for the recovery of the disturbed 
area by grass-seeding to minimize 
erosion and planting root rot resistant 
tree species. An interdisciplinary team 
was convened, and scoping began in 
1991. Through scoping, five 
environmental issues were identified 
and were the basis for the analysis of 
the effects in the EA. 

The interdisciplinary team analyzed 
the effects of two alternatives, the no 
action alternative, and the proposed 
action. The effects of these alternatives 
are disclosed in an Environmental 
Assessment. 

The selected alternative would 
harvest 488 MBF of timber on 16 acres. 
No new road construction or 
reconstruction is planned for this sale. 

All salvage units are accessible from 
existing roads. 

The sale and accompanying work is 
designed to accomplish the objectives as 
quickly as possible, minimize salvage 
volume lost, reduce risk of injury to 
naturally regenerating seedlings, and 
restore and maintain elk security as 
rapidly as possible. To expedite this sale 
and accompanying work, procedures 
outlined in 36 CFR 217.4(a)(ll) are being 
followed. Under this regulation the 
following may be exempt from appeal: 

Decisions related to rehabilitation of 
National Forest System lands and recovery of 
Forest Resources from natural disasters or 
other natural phenomena, such as 
wildfires * * * when the Regional 
Forester * * * determines and gives notice 
in the Federal Register that good causes 
exists to exempt such decisions from review 
under this part. 

Based on the environmental analysis 
documented in the Dead Teddy Timber 
Sale EA and the District Ranger’s 
Decision Notice for this project, I have 
determined that good cause exists to 
exempt this decision from 
administrative review. Therefore, upon 
publication of this notice, this project 
will not be subject to review under 36 
CFR part 217. 
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Dated: May 21.1992. 

John M. Hughes, 

Deputy Regional Forester, Northern Region . 
[FR Doc. 92-12363 Filed 5-27-92: 8:45 am] 

BILLING CODE 3410-11-M 


Grand Targhee Resort Master 
Development Plan, Targhee National 
Forest, Teton County, Wy 

AGENCY: Forest Service, USDA. 
action: Revised notice of intent to 
prepare an environmental impact 
statement. 

summary: The Targhee National Forest, 
Wyoming, announced (55 FR 51138, 
December 12,1990) its intent to prepare 
an Environmental Impact Statement 
(EIS) which would analyze a proposal 
by Grand Targhee Resort for a new 
Master Development Plan. A Draft EIS 
was to have been completed by October 
1,1991, and offered for a comment 
period of 80 days. At this time the Draft 
is scheduled for release in July of 1992. 

A sixty day comment period will follow. 
The final EIS is scheduled to be 
published in February 1993. 

FOR FURTHER INFORMATION CONTACT: 
Lynn Ballard, Interdisciplinary Team 
Leader (208) 824-3151, Targhee National 
Forest, P.O. Box 208, St. Anthony, ID 
83445. 

Dated: May 13.1992. 

Robert G. Williams, 

A cting Forest Supervisor 

[FR Doc. 92-12270 Filed 5-27-92: 8:45 am] 

BILLING CODE 3410-11-M 


COMMISSION ON CIVIL RIGHTS 

Agenda and Public Meeting of the 
South Carolina Advisory Committee 

Notice i9 hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the South Carolina 
Advisory Committee to the Commission 
will convene at 1 p.m. on Friday, June 
19,1992, Sheraton Airport, 5991 Rivers 
Avenue, Versailles Room, Charleston, 
South Carolina 29418, and adjourn at 5 
p.m. The purpose of the meeting is to 
discuss the status of the Commission 
and the Advisory Committee. In 
addition, the committee will hold a 
briefing session to receive information 
from community leaders on racial 
tensions in South Carolina (Charleston). 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact South 
Carolina Chairperson Gilbert 
Zimmerman (803/525-7538), or Bobby 
Doctor, Regional Director, Southern 


Regional Office of the U.S. Commission 
on Civil Rights at (404/730-2476; TDD 
404/730-2481). Hearing impaired 
persons who will attend the meeting and 
require the services of a sign language 
interpreter should contact the Southern 
Regional Office at least five (5) working 
days before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the Rules and Regulations of 
the Commission. 

Dated at Washington, DC, May 22,1992. 
Carol-Lee Hurley, 

Chief, Regional Programs Coordination Unit . 
[FR Doc. 82-12439 Filed 5-27-02: 8:45 am] 

BILUNG CODE 6335-01-M 


Agenda and Public Meeting of the 
Alabama Advisory Committee 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that the Alabama Advisory Committee 
to the U.S. Commission on Civil Rights 
will meet on June 17-18,1992, from 9 
a.m. until 5 p.m. and 9 a m. until 1 p.m. 
respectively, at the Birmingham- 
Jefferson Civic Center, 950 22nd Street 
North, Birmingham, Alabama 35202. The 
purpose of the meeting is to collect 
information regarding, “Is There A Need 
For A Human Relations Commission in 
the State of Alabama?” 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact Melvin 
L. Jenkins, Director of the Central 
Regional Division (816) 426-5253, (TTY 
816-426-5009). Hearing impaired 
persons who will attend the meeting and 
require the services of a sign language 
interpreter should contact the Regional 
Division at least five (5) working days 
before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC. May 22.1992. 
Carol-Lea Hurley, 

Chief Regional Programs Coordination Unit. 
[FR Doc. 92-12440 Filed 5-27-92: 8 45 am] 
BILLING COOt 6335-91-M 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Export Trade Certificate of Review 

action: Notice of Issuance of an Export 
Trade Certificate of Review, Application 
No. 92-00004. 


summary: The Department of 
Commerce has issued an Export Trade 
Certificate of Review to J.J. Wheeling. 
This notice summarizes the conduct for 
which certification has been granted. 

FOR FURTHER INFORMATION CONTACT: 
George Muller, Director, Office of Export 
Trading Company Affairs. International 
Trade Administration, 202-377-5131. 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title 111 
of the Export Trading Company Act of 
1982 (15 U.S.C. 4001-21) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. The 
regulations implementing title HI are 
found at 15 CFR part 325 (1990) (50 FR 
1804, January 11,1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Department of Commerce to 
publish a summary of a Certificate in the 
Federal Register. Under section 205(a) of 
the Act and 15 CFR 325.11 fa), any 
person aggrieved by the Secretary’s 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to 9et aside the 
determination on the ground that the 
determination is erroneous. 

Description of Certified Conduct 

Export Trade 

1. Products 

Telecommunications equipment, auto 
parts, and electronic equipment, 
including fiber optic equipment, 
switching electronics, satellite earth 
stations, V-sats, cellular Telco Public 
Switched Telephone Network and 
Metropolitan Telephone Switching 
Office equipment, telephones, radios, 
antennas, telecommunication devices 
for the deaf captioning devices, optical 
scanners, voice recognition equipment, 
facsimile machines. 

2. Technology Rights 

Proprietary rights to all kinds of 
technology associated with Products, 
including but not limited to patents, 
trademarks, service marks, trade names, 
copyrights (including neighboring 
rights), trade secrets, know-how, 
semiconductor mask works, utility 
models (including petty patients) and 
computer software protection. 

3. Export Trade Facilitation Services (as 
They Relate to the Export of Products 
and Technology Rights) 

Consulting: international market 
research; marketing and trade 
promotion; trade show participation; 
insurance; services related to 
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compliance with customs requirements; 
transportation; trade documentation and 
freight forwarding; communication and 
processing of export orders and sales 
leads; warehousing; foreign exchange; 
financing; and taking title to goods. 

Export Market 

Japan 

Export Trade Activities and Methods of 
Operation 

1. With respect to the sale of Products 
and the licensing of Technology Rights 
in the Export Market. John J. Wheeling 
may: 

a. Provide and/or arrange for the 
provision of Export Trade 
Facilitation Services: 

b. Engage in promotional and 
marketing activities; 

c. Enter into exclusive and non¬ 
exclusive agreements with 
Suppliers for the export of Products 
and Technology Rights in the Export 
Markets; such agreements may 
prohibit Suppliers from exporting 
independently of John J. Wheeling; 

d. Enter into exclusive and non¬ 
exclusive agreements with 
distributors in the Export Market; 

e. Establish the price of Products for 
sale and Technology Rights for license 
in the Export Market; and 

f. Allocate export orders among his 
Suppliers. 

2. John J. Wheeling and individual 
Suppliers may regularly exchange 
information on a one-on-one basis 
regarding Suppliers' inventories and 
near term production schedules in order 
that the availability of Products for 
export can be determined and 
effectively coordinated by John J. 
Wheeling with his distributors in the 
Export Market. 

Definitions 

Supplier means a person who 
produces, provides, licenses, or sells a 
Product or Technology Right. 

A copy of each certificate will be kept 
in the International Trade 
Administration's Freedom of 
Information Records Inspection Facility, 
room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington. DC 20230. 

Dated: May 21.1992. 

George Muller. 

Director. Office of Export Trading Company 
Affairs . 

[FR Doc. 92-12461 Filed 5-27-92; 8:45 am] 

Cl LUNG CODE 3510-DR-M 


((A-588-822) Japan, (A-423-802) 
Luxembourg, (A-412-812) United Kingdom] 

Antidumping Duty Investigations: New 
Steel Rail, Except Light Rail and Girder 
Rail, From Japan, Luxembourg and the 
United Kingdom 

agency: Import Administration, 
International Trade Administration, 
Department of Commerce. 
effective DATE: May 28.1992. 

FOR FURTHER INFORMATION CONTACT: 
Steven Lim, Office of Antidumping 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue. NW.. 
Washington. DC 20230; telephone: (202) 
377-4087. 
initiation: 

The Petition 

On May 1.1992, we received a 
petition filed in proper form by the 
Steelton Rail Products & Pipe Division of 
Bethlehem Steel Corporation and CF&I 
Steel Corporation. In accordance with 19. 
CFR 353.12, petitioners allege that 
imports of new steel rail, except light 
rail and girder rail (new steel rail), from 
Japan. Luxembourg and the United 
Kingdom, are being, or are likely to be, 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930, as amended 
(the Act), and that there is a reasonable 
indication that an industry in the United 
States is being materially injured, or is 
threatened with material injury, by 
reason of these imports. 

Petitioners have stated that they have 
standing to file the petition because they 
are an interested party, as defined under 
section 771(9)(E) of the Act. and because 
they filed the petition on behalf of the 
U.S. industry producing the product that 
is subject to these investigations. If any 
interested party, as described under 
paragraphs (C). (D), (E). or (F) of section 
771(9) of the Act, wishes to register 
support for, or opposition to. this 
petition, please file a written notification 
with the Assistant Secretary for Import 
Administration. 

Under the Department's regulations, 
any producer or reseller seeking 
exclusion from a potential antidumping 
duty order must submit its request for 
exclusion within 30 days of the date of 
the publication of this notice. The 
procedures and requirements regarding 
the filing of such requests are contained 
in 19 CFR 353.14. 

United States Price and Foreign Market 
Value 

Petitioners provided multiple 
methodologies for calculating United 


States price (USP) and foreign market 
value (FMV). We have only analyzed 
the price-to-price allegations. If 
necessary at a later date, we will 
analyze petitioners’ additional 
allegations involving constructed value. 

For Japan, Luxembourg, and the 
United Kingdom, petitioners based their 
estimates of USP on actual transaction 
prices that were obtained in the course 
of price negotiations. Petitioners 
adjusted the delivered prices for 
distributor’s mark-up, U.S. and foreign 
inland freight credit expenses, ocean 
freight, brokerage and customs duties, 
where appropriate. 

Petitioners based their estimate of 
FMV for Japan on price quotations 
obtained through a market research 
report and for the United Kingdom on 
published price lists. Petitioners, 
contending that the Luxembourg market 
is not viable, based their estimate of 
FMV on third country prices for Belgium 
and France obtained through a market 
research report. They adjusted these 
prices for discounts, obtained through 
the market research report of prices in 
Belgium and France. For all three 
countries, in calculating FMV, 
petitioners adjusted the prices to reflect 
relevant discounts, movement expenses, 
credit expenses, and differences in 
merchandise, where appropriate. 
Petitioners made adjustments to USP 
and FMV to account for the value-added 
tax in Japan and the United Kingdom. 

Based on the 1991 price-to-price 
comparisons of U.S. price and foreign 
market value, petitioners allege dumping 
margins for Japan ranging from 23.1 to 

53.8 percent, for Luxembourg from 0.1 
percent to 70.0 percent, and for the 
United Kingdom from 18.4 percent to 

61.9 percent. 

Initiation of Investigations 

Pursuant to section 732(c) of the Act, 
the Department must determine, within 
20 days after a petition is filed, whether 
the petition sets forth allegations 
necessary for the initiation of an 
antidumping duty investigation, and 
whether the petition contains 
information reasonably available to 
petitioners supporting the allegations. 

We have examined the petition and 
found that it complies with the 
requirements of section 732(b) of the 
Act Therefore, in accordance with 
section 732 of the Act, we are initiating 
antidumping duty investigations to 
determine whether imports of new steel 
rail from Japan. Luxembourg, and the 
United Kingdom are being, or are likely 
to be. sold in the United States at less 
than fair value. If our investigations 
proceed normally, we will make our 
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preliminary determinations by October 
8.1992. 

Scope of Investigations 

The product covered by these 
investigations is new steel rail, except 
light rail and girder rail, of other than 
alloy steel, and over 30 kilograms per 
meter. New steel rail includes standard 
T rail, crane rail and contact rail 
(electrical rail). This merchandise is 
currently classifiable under the 
following Harmonized Tariff Schedule 
(I ITS) subheadings: 7302.10.1010, 
7302.10.1015. 7302.10.1035, 7302.10.1045. 
and 8548.00.0000. Although the HTS 
subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of these 
proceedings is dispositive. 

ITC Notification 

Section 732(d) of the Act requires us 
to notify the ITC of these actions and we 
have done so. 

Preliminary Determination by ITC 

The ITC will determine by June 15. 
1992, whether there is a reasonable 
indication that imports of new 9teel rail, 
from Japan. Luxembourg, and/or the 
United Kingdom are materially injuring, 
or threaten material injury to, a U.S. 
industry. Any ITC determination that is 
negative will result in the respective 
investigation being terminated; 
otherwise, the investigations will 
proceed according to statutory and 
regulatory time limits. 

This notice is published pursuant to 
section 732(c)(2) of the Act and 19 CFR 
353.13(b). 

Dated: May 21,1992. 

Francis J. Sailer, 

Acting Assistant Secretary for Import 
Administration. 

jFR Doc. 92-12471 Filed 5-27-92; 8:45 ami 

BILUNG CODE 3510-DS-M 


[A-580-6011 

Certain Stainless Steel Cooking Ware 
From Korea; Preliminary Results of 
Antidumping Duty Administrative 
Review 

AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of preliminary results of 
antidumping duty administrative review. 

summary: The Department of 
Commerce has conducted an 
administrative review of the 
antidumping duty order on certain 
stainless steel cooking ware from the 
Republic of Korea for the period July 7, 
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1986 through December 31.1987. The 
preliminary results indicate dumping 
margins exist. We invite interested 
parties to comment on these preliminary 
results. 

EFFECTIVE DATE: May 28.1992. 

FOR FURTHER INFORMATION CONTACT: 

Anne D’Alauro or Maria MacKay, Office 
of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 

SUPPLEMENTARY INFORMATION: 
Background 

On January 4,1988, the Department of 
Commerce (the Department) published 
in the Federal Register a notice of 
“Opportunity to Request Administrative 
Review” (53 FR 46) of the antidumping 
duty order on certain stainless steel 
cooking ware from the Republic of 
Korea (52 FR 2139; January 20,1987) for 
the period July 7,1986 through December 
31.1987. On January 29,1988, the 
petitioner, the Fair Trade Committee of 
the Cookware Manufacturers 
Association requested an administrative 
review of Namil Metal Co., Ltd., Kyung 
Dong Industrial Co., Ltd., and Dae Sung 
Industrial Co., Ltd., all manufacturers/ 
exporters. We initiated the review on 
March 2.1988 (53 FR 6681). The 
Department has now conducted this 
administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (the Act). 

Dae Sung failed to respond to the 
Department’s questionnaire. As a result, 
we used best information available. As 
best information available, we used the 
highest margin for any company in the 
original investigation of 31.23 percent. 

Scope of Review 

Imports covered by this review are 
shipments of certain Korean stainless 
steel cooking ware. During the review 
period, such merchandise was 
classifiable under Tariff Schedules of 
the United States Annotated (TSUSA) 
item number 653.94. This merchandise is 
currently classifiable under Harmonized 
Tariff Schedule (HTS) item numbers 
7323.93.00 and 9604.00.00. The products 
covered by this order are skillets, frying 
pans, omelette pans, saucepans, double 
boilers, stock pots, dutch ovens, 
casseroles, steamers, and other stainless 
steel vessels, all for cooking on stove 
top burners, except tea kettles and Fish 
poachers. Excluded from the scope is 
stainless steel kitchen ware. The HTS 
item members are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 


United States Price 

In calculating United States price, the 
Department used either purchase price 
or exporter’s sales price (ESP). We used 
purchase price, as defined in section 772 
of the Act, where the merchandise was 
sold to unrelated U.S. purchasers prior 
to importation and the use of ESP w>as 
not otherwise indicated. Purchase price 
was based on the packed, f.o.b., c&f, and 
c.i.f. price to unrelated purchasers in the 
United States. We made deductions, 
where applicable, for brokerage/ 
handling, foreign inland freight, ocean 
freight, marine insurance, and 
associated export documentation and 
loading expenses, as well as an addition 
to U.S. price for duty drawback. 

We used ESP for certain of Kyung 
Dong’s sales, as provided in section 
772(c) of the Act. when the merchandise 
was sold to an unrelated purchaser after 
importation to the United States. ESP 
was based on the packed delivered 
price. For these sales we made 
additional deductions for U.S. brokerage 
expenses, U.S. customs duties. U.S. 
inland freight. U.S. wharfare charges, 
sales commissions, credit expenses, 
advertising costs, and indirect selling 
expenses. 

Article VI.5 of the General Agreement 
on Tariffs and Trade provides that *‘[njo 
product * * * shall be subject to both 
antidumping and countervailing duties 
to compensate for the same situation of 
dumping or export subsidization.” This 
provision is implemented by section 
772(d)(1)(D) of the Act which prohibits 
the assessment of dumping duties on the 
portion of the margin attributable to 
export subsidy. Therefore, where 
appropriate, we have increased the U.S. 
price by the amount of export subsidies 
to be assessed under the countervailing 
duty order during the concurrent period. 
No other adjustments were claimed or 
allowed. 

Foreign Market Value 

In calculating foreign market value, 
we used home market price, third 
country price or constructed value, as 
provided for in section 773 of the Act. 
With respect to Kyung Dong, we used 
home market prices. Namil did not have 
a viable home market due to insufficient 
home market sales in any such or 
similar category; accordingly, we used 
third country prices. Based on Findings 
in the fair value investigation that home 
market and third-country sales of the 
subject merchandise were made by 
respondents at prices below the cost of 
production, the Department conducted a 
cost investigation with respect to both 
Kyung Dong and Namil. When there 
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were insufficient home market or third 
country sales at prices above the cost of 
production, we used constructed value. 
Home market and third country prices 
were based on the f.o.b., c.i.f., c&f, and 
ex-factory price to unrelated purchasers. 
Where applicable, we made adjustments 
for foreign inland freight, brokerage and 
handling, ocean freight, marine 
insurance, associated export 
documentation expenses, credit, 
commissions, physical differences in the 
merchandise, and differences in packing 
between the home/third country market 
and the U.S. market. Third country 
prices were increased by the amount of 
duty drawback received on those sales. 
When ESP was used for United States 
price, we also made adjustments to the 
home market price for home market 
indirect selling expenses to offset the 
deduction from United States price of 
U.S. indirect selling expenses. 

We used constructed value for home 
market and third country models for 
which there were insufficient sales at or 
above the cost of production. 

Constructed value consisted of the sum 
of materials, fabrication, overhead, 
general expenses, profit and U.S. 
packing. In accordance with section 
773(e)(1)(B), for Namil Metal we used 
the statutory minima of ten and eight 
percent for general expenses and profits, 
respectively, because the actual 
amounts were less than the statutory 
minima. For Kyung Dong, we used the 
company’s actual experience for general 
expenses and profit since these amounts 
exceeded the statutory minima. 

For those sales for which Kyung Dong 
and Namil failed to provide model 
match information, we assigned each 
company's dumping margin of 28.28 and 
1.36 percent, respectively, from the 
original fair value investigation since 
that rate was higher than the weighted- 
average margin for the company in this 
review. See, Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of 
Germany, et al.; Final Results of 
Antidumping Duty Administrative 
Review (56 FR 31705; July 11.1991). 

Preliminary Results 

As a result of our review, we 
preliminarily determine the dumping 
margins to be; 


Manufactur- 

er/Exporter 

Time period 

Margin 

(Percent) 

Namil Metals. 

7/07/86-12/31/87 

0.60 

Kyung Dong... 

7/07/86-12/31/87 

3.05 

Dae Sung.. 

7/07/86-12/31/87 

3123 


Parties to the proceeding may request 
disclosure and interested parties may 


request a hearing not later than 10 days 
after publication of this notice. 

Interested parties may submit written 
arguments in case briefs on these 
preliminary results within 30 days of the 
date of publication. Rebuttal briefs, 
limited to arguments raised in case 
briefs, may be submitted seven days 
after the time limit for filing the case 
brief. Any hearing, if requested, will be 
held seven days after the scheduled date 
for submission of rebuttal briefs. Copies 
of case briefs and rebuttal briefs must 
be served on interested parties in 
accordance with 19 CFR 353.38(e). 

The Department will publish the final 
results of this administrative review 
including the results of its analysis of 
issues raised in any case or rebuttal 
brief. 

The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Furthermore, the following deposit 
requirements will be effective for all 
shipments of the subject merchandise, 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of the final results of 
this administrative review, as provided 
by section 751 of the Act: (1) The cash 
deposit rates for the reviewed 
companies (other than Namil Metal) will 
be those rates established in the final 
results of this administrative review, 
because Namil Metal was the only 
company reviewed during a sebsequent 
administrative review; (2) the case 
deposit rate for Namil Metal will remain 
at 1.69 percent which was established in 
the administrative review covering the 
January 1 , 1989 through December 31, 

1989 period (see Final Results of 
Antidumping Duty Administrative 
Review: Certain Stainless Steel Cooking 
Ware from the Republic of Korea; (56 FR 
38114; August 12,1991)); (3) for 
previously reviewed or investigated 
companies not listed above, the cash 
deposit rate will continue to be the 
company-specific rate published for the 
most recent period; (4) if the exporter is 
not a firm covered in this review, a prior 
review, or the original less-than-fair- 
value investigation, but the 
manufacturer is, the cash deposit rate 
will be the rate established for the most 
recent period for the manufacturer of the 
merchandise; and (5) the cash deposit 
rate for all other manufacturers or 
exporters will be 1.69 percent, the “all 
other** established in the final results of 


the administrative review of the more 
recent period. Id. 

This notice also serves as a 
preliminary reminder to importers of 
their responsibility under 19 CFR 353.26 
to file a certificate regarding the 
reimbursement of antidumping duties 
prior to liquidation of the relevant 
entries during this review period. Failure 
to comply with this requirement could 
result in the Secretary’s presumption 
that reimbursement of antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. This administrative review and 
notice are in accordance with section 
751(a)(1) of the Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22. 

Dated: May 2a 1992. 

Frauds J. Sailer, 

Acting Assistant Secretary for Import 
Administration. 

|FR Doc. 92-12465 Filed 5-27-92; 8.45 am] 

BILLING CODE SSlO-OS-M 


[C-307-702] 

Certain Electrical Conductor Aluminum 
Redraw Rod From Venezuela; 
Preliminary Results of Countervailing 
Duty Administrative Review 

agency: International Trade 
Administration/Import Administration 
Department of Commerce. 
action: Notice of Preliminary Results of 
Countervailing Duty Administrative 
Review. 


summary: The Department of 
Commerce has conducted an 
administrative review of the 
countervailing duty order on certain 
electrical conductor aluminum redraw 
rod from Venezuela for the period 
January 1,1990 through December 31, 
1990. There are no known entries in the 
review period. However, because of a 
program-wide change, we are changing 
the cash deposit rate of estimated 
countervailing duties to 0.50 percent ad 
valorem. We invite interested parties to 
comment on these preliminary results. 
effective date: May 28.1992. 

FOR FURTHER INFORMATION CONTACT: 

Gayle Longest or Michael Rollin, Office 
of Countervailing Compliance, 
International Trade Administration. U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2788. 
SUPPLEMENTARY INFORMATION: 

Background 

On August 21,1991, the Department of 
Commerce (the Department) published a 
notice of “Opportunity to Request 
Administrative Review" (56 FR 41506) 
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for the countervailing duty order on 
certain electrical conductor aluminum 
redraw rod from Venezuela (53 FR 
31904; August 22.1988). We received a 
request for review from Southwire 
Company, the petitioner. We initiated 
the review, covering the period January 
1,1990 through December 31.1990, on 
September 18,1991 (56 FR 47185). The 
Department has now conducted this 
review in accordance with section 751 of 
the Tariff Act of 1930, as amended (the 
Act). The final results of the last 
administrative review of this order were 
published in the Federal Register on 
September 19.1991 (56 FR 47458). 

Scope of Review 

Imports covered by this review are 
shipments of certain electrical conductor 
aluminum redraw rod from Venezuela, 
which is wrought rod of aluminum that 
is electrically conductive and contains 
not less than 99 percent of aluminum by 
weight. This merchandise is currently 
classifiable under item numbers 
7604.10.3010. 7604 10.3050, 7604.29.3010, 
7604.29.3050, 7605.11.0030. 7605.11.0090. 
7605.19.0000, 7605.21.0030, 7605.21.0090 
and 7605.29.0000 of the Harmonized 
Tariff Schedule (HTS). The HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive. 

The review covers the period January 
1,1990 through December 31,1990 and 
eight programs. 

In its questionnaire response, the 
Government of Venezuela reported no 
shipments of the subject merchandise to 
the United States during the review 
period. We subsequently confirmed with 
the United States Customs Service that 
there are no know-n entries of this 
merchandise in the review period. 
Furthermore, at verification, we found 
no evidence of shipments of subject 
merchandise to the United States during 
the review period. 

/. Programs Preliminarily Determined 
To Confer Subsidies 

We preliminarily determine that 
subsidies are being provided to 
manufacturers, producers, or exporters 
of redraw rod in Venezuela under the 
following programs: 

(A) Export Bond Program 

Under the Export Bond program 
established in 1973 by the Law on 
Export Incentives. Venezuelan redraw 
rod exporters are remunerated for their 
exports by the Government of 
Venezuela in the form of export bonds 
which may be used to pay taxes or sold 
for cash. The value of the export bond is 
based on a percentage, known as the 
export bond percentage, of the FOB 


value of the product exported. The 
applicable export bond percentage for a 
company corresponds to that company's 
National Value Added (VAN) 
percentage. The VAN percentage is the 
percentage of the cost of the product 
which is attributable to domestic inputs. 
The face value of the export bond is 
calculated by multiplying the export 
bond percentage by the FOB value of 
the exported goods expressed in 
bolivares. 

To receive an export bond, a Firm 
submits to its commercial bank the 
invoice and shipping documents for the 
exported merchandise. The bank 
reviews the documents and remits them 
to the Central Bank of Venezuela, which 
issues the export bond. Because this 
program is limited to exporters, we 
determine that this program confers an 
export subsidy. 

On August 8,1990, Decree 1061 
reduced the export bond percentage to 
5.00 percent for products, such as 
redraw rod, with a VAN of between 30 
and 98 percent. Decree 1597, published 
in the Gaceta Oficial on May 16.1991, 
further reduced the export bond 
percentage for companies with VAN 
percentages between 30 and 98 percent 
to one percent, effective June 15,1991. 
However, this one percent export bond 
percentage was never applied, because 
on June 13.1991, the Ministry of Foreign 
Relations and the Ministry of Finance 
excluded all manufactured products, 
including redraw rod, from eligibility for 
the Export Bond Program. Therefore, for 
purposes of cash deposits of estimated 
countervailing duties, we preliminarily 
determine the benefit from this program 
to be zero for all manufacturers, 
producers and exporters of redraw rod 
in Venezuela. 

(B) Other Programs 

We also examined the following 
programs: 

1. Preferential Pricing of Inputs Used 
to Produce Exports. 

2. Short-Term FINEXPO Financing. 

3. Interest-Free Loan from a 
Government-Owned Aluminum 
Supplier. 

We preliminarily determine that there 
were no program-wide changes with 
respect to these programs, and the best 
information we have concerning 
benefits are the rates found in the 
investigation. See Final Affirmative 
Countervailing Duty Determination; 
Certain Electrical Conductor Aluminum 
Redraw Rod From Venezuela (53 FR 
24763; June 30,1988). Therefore, for 
purposes of cash deposits of estimate 
countervailing duties, we preliminarily 
determine the benefits from these 
programs to be 0.22 percent ad valorem , 


0.14 percent ad valorem and 0.14 percent 
od valorem, respectively. 

II. Programs Determined Not To Confer 
Subsidies 

We determine that subsidies are not 
being provided to manufacturers, 
producers, or exporters of redraw rod in 
Venezuela under the following program: 

Preferential Tax Incentives 

Decree 2707 was established on 
January 18,1989, to provide tax credits 
in the amount of ten percent of any new 
capital investment for all industries 
within the agricultural and industrial 
sectors, as well as the transportation, 
hotel, and electricity industries. 

Qualified firms with qualified 
investments apply the credit against 
their annual income tax liability. 

On August 30,1991, Decree 1817 
annulled Decree 2707. Tax credits 
formerly under Decree 2707 were 
incorporated into the 1991 Income Tax 
Law published in the August 13,1991 
Gaceta Oficial, which modified and 
expanded tax credits. Under Article 60 
of the 1991 tax law, any company in 
mining, forestry, electrical power, 
tourism, transportation, 
telecommunications, construction and 
manufacturing is entitled to a ten 
percent tax credit on any new capital 
investment in machinery or equipment. 
The maximum tax credit allowable is 
the company’s total tax liability. 
Companies with losses in a particular 
year can carry forward the tax credit for 
up to three fiscal years. 

Because this tax program is not 
limited to a specific enterprise or 
industry, or group of enterprises or 
industries, we preliminarily determine 
that it is not countervailable. 

III. Programs Preliminarily Determined 
Not To Be Used 

We determine that producers or 
exporters in Venezuela of the subject 
merchandise did not receive benefits 
during the review period for exports of 
the subject merchandise to the United 
States under the following programs: 

(A) Partial Duty Drawback Program 

Under Decree 1595 of May 16,1991, 
the partial duty drawback mechanism 
was established. In contrast to 
conventional duty drawback schemes, 
partial duty drawback is a simplified or 
indirect system whereby the exporter 
may obtain five percent of the f.o.b. 
value of the exported merchandise, 
regardless of whether the exported 
merchandise contains imported 
intermediary inputs. In order to receive 
the five percent partial duty drawback. 
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exporters provide documentation 
confirming the value and destination of 
the export shipment. All exporters of 
manufactured goods are eligible for 
partial duty drawback except exporters 
in industries with exports of more than 
60 million dollars in the previous year. 

Several redraw rod producers applied 
for benefits under the partial duty 
drawback scheme for a variety of 
different products, including the subject 
merchandise. However, the applications 
have yet to be processed and no 
payments to any exporter have been 
made to date under this program, which 
was established over one year ago. At 
the present time, the Venezuelan 
government’s legal authority to 
promulgate the decree establishing 
partial duty drawback is being 
challenged before the Venezuelan 
Supreme Court. We will examine this 
program in future administrative 
reviews under section 751 of the Act. 

(B) We also examined the following 
programs: 

1. Other Government-Provided Loans. 

2. Government Loan Guarantees. 

We preliminarily determine that these 
programs were not used during the 
review period. 

Preliminary Results of Review 

As a result of our review, we 
preliminarily determine that there are no 
known entries of the subject 
merchandise exported to the United 
States in the period January 1,1990 
through December 31,1990. Because of a 
program-wide change in the benefit from 
the Export Bond Program, we 
preliminarily determine the estimated 
net subsidy to be 0.50 percent ad 
valorem. 

Therefore, as provided for by section 
751(a)(1) of the Act, the Department 
intends to instruct the Customs Service 
to collect a cash deposit of estimated 
countervailing duties of 0.50 percent of 
the f.o.b. invoice price on all shipments 
of the subject merchandise from 
Venezuela entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results of this review. 

Parties to the proceeding may request 
disclosure of the calculations 
methodology, and interested parties may 
request a hearing, not later than 10 days 
after the date of publication of this 
notice. Interested parties may submit 
written arguments in case briefs on 
these preliminary results within 30 days 
of the date of publication in accordance 
with 19 CFR 355.38(c). Rebuttal briefs, 
limited to arguments raised in case 
briefs, may be submitted seven days 
after the time limit for filing the case 


brief. Any hearing, if requested, will be 
held seven days after the scheduled date 
for submission of rebuttal briefs. Copies 
of case briefs and rebuttal briefs must 
be served on interested parties in 
accordance with 19 CFR 355.38(e). 

Representatives of parties to the 
proceeding may request disclosure of 
proprietary information under 
administrative protective order no later 
than 10 days after the representative's 
client or employer becomes a party to 
the proceeding, but in no event later 
than the date the case briefs are due. 

The Department will publish the final 
results of this administrative review 
including the results of its analysis of 
issues raised in any case or rebuttal 
brief or at a hearing. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Act (19 U.S.C. 1675(a)(1)) and 19 
CFR 355.22. 

Dated: May 21.1992. 

Francis J. Sailer, 

Acting Assistant Secretary for Import 
Administration . 

[FR Doc. 92-12468 Filed 5-27-92; 8:45 am] 

BILLING CODE 351O-0S-M 


(C-351-406) 

Certain Round-Shaped Agricultural 
Tillage Tools From Brazil; Final Results 
of Countervailing Duty Administrative 
Review 

agency: International Trade 
Administration/Import Administration. 
Department of Commerce. 

ACTION: Notice of final results of 
countervailing duty administrative 
review. 


SUMMARY: On March 31,1992, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain round shaped agricultural 
tillage tools from Brazil. We have now 
completed this review and determine 
the net subsidy to be 0.05 percent ad 
valorem, for all firms for the period 
January 1,1990 through December 31. 
1990. In accordance with 19 CFR 355.7, 
any rate less than 0.50 percent ad 
valorem is de minimis. 

EFFECTIVE DATE: May 28.1992. 

FOR FURTHER INFORMATION CONTACT: 

Elizabeth Levy or Michael Rollin, Office 
of Countervailing Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-2786. 

SUPPLEMENTARY INFORMATION: 


Background 

On March 31,1992, the Department of 
Commerce (the Department) published 
in the Federal Register (57 FR 10885) the 
preliminary results of its administrative 
review of the countervailing duty order 
on certain round-shaped agricultural 
tillage tools from Brazil (50 FR 42743; 
October 22,1985). The Department has 
now completed this administrative 
review in accordance with section 751 of 
the Tariff Act of 1930, as amended (the 
Act). 

Scope of Review 

Imports covered by this review are 
shipments of certain round-shaped 
agricultural tillage tools (discs) with 
plain or notched edge, such as colters 
and furrow-opener blades. During the 
review period, such merchandise was 
classifiable under item numbers 
8432.21.00, 8432.00.29.00, 8432.80.00 and 
8432.90.00 of the Harmonized Tariff 
Schedule. This HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains dispositive. 

The review covers the period January 
1,1990 through December 31,1990, four 
exporters and nine programs; 

(1) Income Tax Exemption for Export 
Earnings; 

(2) CACEX Preferential Working 
Capital Financing for Exports; 

(3) Preferential Export Financing 
under CIC-OPCRE of the Banco do 
Brazil; 

(4) Reductions of Taxes and Import 
Duties under Decree Law No. 77065 
through BEFIEX and CIEX; 

(5) Prefertential Financing for 
National Trading Companies under 
Resolution 883 of the Banco Central do 
Brasil; 

(6) Preferential Financing for 
Industrial Enterprises by the Bunco do 
Brasil (FST and EGF loans); 

(7) Accelerated Depreciation for 
Brazilian-Made Capital Goods; 

(8) Preferential Financing under 
PROEX (Formerly under Resolution 68 
and 509 through FINF.X); and 

(9) Preferential Financing under 
FINEP. 

Analysis of Comments Received 

We gave interested parties an 
opportunity to comment on the 
preliminary results. We received no 
comments. 

Final Results of Review 

As a result of our review, we 
determine the net subsidy to be 0.05 
percent ad valorem for all firms for the 
period January 1,1990 through 
December 31,1990. In accordance with 
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19 CFR 355.7, any rate less than 0.50 
percent ad valorem is de minimis. 

Therefore, the Department will 
instruct the Customs Service to 
liquidate, without regard to 
countervailing duties, shipments of this 
merchandise from Brazil for all firms 
exported on or after January 1,1990 and 
on or before December 31,1990. 

Because the only program used by the 
respondents during the review period, 
Income Tax Exemption for Export 
Earnings, has been terminated by the 
Government of Brazil, the Department 
will instruct the Customs Service to 
continue to waive the collection of cash 
deposits of estimated countervailing 
duties on all shipments of the subject 
merchandise from Brazil entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 355.22. 

Dated: May 20,1992. 

Francis J. Sailer, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 92-12466 Filed 5-27-92; 8:45 ami 

BILLING COOC 3510-OS-U 


National Oceanic and Atmospheric 
Administration 

Gulf of Mexico Fishery Management 
Council; Public Workshops 

agency: National Marine Fisheries 
Service, NOAA, Commerce. 

The Gulf of Mexico Fishery 
Management Council (Council) will hold 
public workshops during the month of 
June 1992 as indicated below. The 
Council will seek an industry consensus 
on solving problems in the red snapper 
Fishery. 

June 2—7 p.m. to 11 p.m.—Gulf Coast 
Community College, Student Union 
Building East—“Lecture Hair. 5230 
West Highway 98, Panama City, FL 
June 3—7 p.m. to 11 p.m.—Riviera 
Utilities, “Kilowatt Room”, 413 East 
Laurel Avenue (Highway 98), Foley, AL 
June 4—7 p.m. to 11 p.m.—Belle 
Chasse Auditorium, Plaquemines Parish 
Government, 106 Avenue G. Belle 
Chasse, LO. 

June 5—12 noon to 4 p.m.—Larose 
Regional Park, 2001 East 5th Street, 
Larose, LO. 

June 6—1 p.m. to 5 p.m.—City Hall 
Auditorium, 300 Municipal Drive. 
Madeira Beach, FL. 


June 8—7 p.m. to 11 p.m.—Port Isabel 
Community Center. Comer of Yturria 
and Maxan, Port Isabel, TX. 

June 9—7 p.m. to 11 p.m.—University 
of Texas. Visitor’s Center Auditorium, 
Marine Science Institute, 750 Channel 
View Drive. Port Aransas, TX. 

June 10—7 p.m. to 11 p.m.—Best 
Western Beachfront Inn. 5914 Seawall 
Boulevard, Galveston. TX. 

June 11—12 noon to 4 p.m.—Police 
Jury Annex, Courthouse Square, 
Cameron, LO. 

June 12—2 p.m. to 6 p.m.—Conference 
Room Mississippi Bureau of Marine 
Resources, 2620 Beach Boulevard, Biloxi, 
MS. 

For more information contact Wayne 
E. Swingle, Executive Director, Gulf of 
Mexico Fishery Management Council, 
5401 West Kennedy Boulevard, suite 
881, Tampa. FL; telephone: (813) 228- 
2815. 

Dated: May 21,1992. 

David S. Crefitin, 

Deputy Director. Office of Fisheries 
Conservation and Management. National 
Marine Fisheries Service. 

[FR Doc. 92-12470 Filed 5-27-92; 8:45 amj 
BILLING CODE 3510-22-U 


Pacific Fishery Management Council; 
Public Meeting 

agency: National Marine Fisheries 
Service. NOAA, Commerce. 

The Pacific Fishery Management 
Council's (Council) Comprehensive Data 
Gathering Committee (Committee) will 
hold a public meeting on June 2,1992, 
from 9 a.m. to 5 p.m. in the conference 
room of the Pacific States Marine 
Fisheries Commission. 2501 SW. First 
Avenue, suite 200, Portland, Oregon. 

The Committee will review a draft 
report on the need for a program to 
gather fishery data from vessels at sea 
as well as data that can be obtained 
when vessels return to port. Potential 
funding sources and cost effectiveness 
of alternative approaches will also be 
discussed. The report will be submitted 
to the Council at its July 7-10 meeting in 
Portland, Oregon. 

For more information contact 
Lawrence D. Six, Executive Director, 
Pacific Fishery Management Council, 
Metro Center, suite 420, 2000 SW. First 
Avenue, Portland. Oregon 97201; 
telephone: (503) 326-6352. 

Dated: May 21.1992. 

David S. Crestin, 

Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service . 

[FR Doc. 92-12475 Filed 5-27-92; 8:45 am) 
BILLING COOC 3510-72-1* 


National Technical Information 
Service 

Prospective Grant of Exclusive Patent 
License 

This is notice in accordance with 35 
U.S.C. 209(c)(1) and 37 CFR 404.7(a)(l)(i) 
that the National Technical Information 
Service (NT1S), U.S. Department of 
Commerce, is contemplating the grant of 
an exclusive license in the United States 
under the Government’s patent rights to 
Duke University, having a place of 
business in Durham, NC, whereby Duke 
would become the licensing entity, to 
actively seek, identify and qualify one or 
more parties capable of practicing the 
invention embodied in U.S. Patent No. 

4.852.577 (Serial No. 7-178,736), “High 
Speed Adaptive Ultrasonic Phased 
Array Imaging System.** The patent 
rights in this invention have been jointly 
assigned to the United States of 
America and Duke University. 

The prospective exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 35 U.S.C 209 
and 37 CFR 404.7. The prospective 
exclusive license may be granted unless, 
within sixty days from the date of this 
published notice, NTIS receives written 
evidence and argument which 
establishes that the grant of the license 
would not be consistent with the 
requirement of 35 U.S.C. 209 and 37 CFR 
404.7. 

The invention is an ultrasonic phased 
array imaging system which includes a 
normal mode and an adaptive mode of 
operation. The adaptive mode adjusts 
the delay associated with each element 
in the transducer such that the average 
image brightness of the region of interest 
is maximized. A motion detector is 
provided for determining when the 
transducer has been moved a distance 
sufficient to render the previous 
adaptive measurements possibly 
whereupon the system automatically 
reenters the normal mode. A method of 
operating the ultrasonic phased array 
imaging system is also provided. 

The availability of U.S. Patent No. 

4.852.577 for licensing was published in 
the Federal Register Vol. 53, No. 103, p. 
19321 (May 27,1988). A copy of the 
above-identified patent may be 
purchased from the Commissioner of 
Patents and Trademarks, Box 9. 
Washington, DC 20231 for $3.00 (payable 
by check or money order). 

Inquiries, comments and other 
materials relating to the contemplated 
license must be submitted to Emil L. 
Mark (telephone 703/487-4738), Center 
for the Utilization of Federal 
Technology. NTIS, Box 1423, Springfield, 
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VA 22151. Applications for a license 
filed in response to this notice will be 
treated as objections to the grant of the 
contemplated license. Only written 
comments and/or applications for a 
license which are received by NTIS 
within sixty (60) days of this notice will 
be considered. 

Douglas). Campion. 

Center for Utilization of Federal Technology . 
National Technical Information Service, U.S. 
Department of Commerce. 

(FR Doc. 92-12338 Filed 5-27-92; 8:45 am] 

BILLING CODE 3510-04-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Establishment of Import Limits for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in the United Arab 
Emirates 

May 21.1992. 

agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs establishing 
limits. 


effective date: June 1,1992. 

FOR FURTHER INFORMATION CONTACT: 

Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5810. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. For information on 
categories on which consultations have 
been requested, call (202) 377-3740. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3.1972. as amended; section 204 of the 
Agricultural Act of 1958, as amended (7 
U.S.C. 1854). 

Inasmuch as consultations have not 
yet been held on a mutually satisfactory 
solution on Categories 313 and 350/650, 
the United States Government has 
decided to control imports in these 
categories for the twelve-month period 
beginning on February 29,1992 and 
extending through February 28,1993. 

The United States remains committed 
to finding a solution concerning these 
categories. Should such a solution be 
reached in consultations with the 
Government of the United Arab 
Emirates, further notice will be 
published in the Federal Register. 


A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 57 FR 9111, published on March 16. 
1992. 

Auggie D. Tantillo. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

May 21.1992. 

Commissioner of Customs, 

Department of the Treasury. Washington. DC 
20229. 

Dear Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956. as 
amended (7 U.S.C. 1854); and in accordance 
with the provisions of Executive Order 11651 
of March 3.1972, as amended, you are 
directed to prohibit, effective on June 1,1992, 
entry into the United States for consumption 
and withdrawal from warehouse for 
consumption of cotton and man-made Fiber 
textile products in the following categories, 
produced or manufactured in the United Arab 
Emirates and exported during the twelve- 
month period beginning on February 29,1992 
and extending through February 28.1993. in 
excess of the following limits: 


Category 

Restraint limit 1 

on 

350/650 Z!ZZ"ZZ 

2.395,898 square meters. 
29.655 dozen. 


1 The timrts have not been adjusted to account for 
any imports exported after February 28, 1992. 


Textile products in Categories 313 and 350/ 
650 which have been exported to the United 
States prior to February 29. 1992 shall not be 
subject to the limits established in this 
directive. 

Textile products in Categories 313 and 350/ 
650 which have been released from the 
custody of the U.S. Customs Service under 
the provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Auggie D. Tantillo. 

Chairman , Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 92-12372 Filed 5-27-92; 8:45 am) 

BILLING CODE 3S10-OR-F 


Amendment of Export Visa 
Requirements for Certain Man-Made 
Fiber Textile Products Produced or 
Manufactured In the Philippines 

May 22.1992. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs amending 
visa requirements. 

effective date: June 1, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Kim-Bang Nguyen, International Trade 
Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce. 
(202) 377-4212. 

SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of March 
3,1972. as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

The existing export visa arrangement 
between the Governments of the United 
States and the Philippines is being 
amended to require a visa for man-made 
fiber textile products in part-Categories 
670-L and 670-0. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 56 FR 60101, 
published on November 27,1991). Also 
see 52 FR 11308. published on April 8, 
1987. 

Auggie D. Tantillo, 

Chairman. Committee for the Implementation 
of Textile Agreements . 

Committee for the Implementation of Textile 

Agreements 

May 22. 1992. 

Commissioner of Customs. 

Department of the Treasury. Washington. DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on April 3.1987. as amended, by the 
Chairman. Committee for the Implementation 
of Textile Agreements. That directive directs 
you to prohibit entry of certain cotton, wool 
and man-made fiber textiles and textile 
products and silk blend and other vegetable 
fiber apparel, produced or manufactured in 
the Philippines for which the Government of 
the Philippines has not issued an appropriate 
export visa. 

Effective on June 1.1992. you are directed 
to amend further the April 3.1987 directive to 
require a visa for man-made fiber textile 
products in part-Categories 670-L 1 and 670- 


1 Category 670-L' only HTS numbers 4202.12.8030. 
4202.12.8070. 4202.92.3020. 4202.92.3030 and 
4202.92.9020. 




















22464 


Federal Register / Vol. 57, No. 103 / Thursday, May 28, 1992 / Notices 


O 2 , produced or manufactured in the 
Philippines and exported from the Philippines 
on and after June 1.1992. 

You are directed to permit entry of goods, 
produced or manufactured in the Philippines 
and exported from the Philippines during the 
period June 1,1992 through June 30,1992. 
which are visaed as 670, 670-L or 670-0. 
Goods exported on and after July 1,1992 must 
be visaed as 670-L or 670-0. 

Shipments entered or withdrawn from 
warehouse according to this directive which 
are not accompanied by an appropriate 
export visa shall be denied entry and a new 
visa or replacement visa must be obtained. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 92-12463 Filed 5-27-02; 8:45 amj 
BILLING CODE 3510-OR-F 


DEPARTMENT OF DEFENSE 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

ACTION: Notice, 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

Title, Applicable Form, and 
Applicable OMB Control Number 
Application for Retired Pay Benefits, DD 
Form 108, OMB Control Number 0704- 
0051. 

Type of Request: Reinstatement. 

A verage Burden Hours/Minutes per 
Response: 10 minutes. 

Responses per Respondent: 1. 

Number of Respondents: 11,600. 

Annual Burden Hours: 1933. 

Annual Responses: 11,600. 

Needs and Uses: Information 
collected on DD Form 108 enables 
armed service components to process 
requests for retired pay benefits at age 
60 and is used to assist analyst in 
determining location of military records. 

Affected Public: Individual or 
households. 

Frequency ;• On occasion. 

Respondent's Obligation: Required to 
obtain or retain a benefit. 

OMB Desk Officer: Mr. Edward C. 
Springer. Written comments and 
recomendations on the proposed 


8 Category 670-0: all HTS numbers except 
4202.12.8030. 4202.12^070. 4202^2.3020. 420292.3030 
and 4202.92.9020 (Category 670-L). 


information collection should be sent to 
Mr. Springer at the Office of 
Management and Budget, Desk Officer 
for DoD, room 3235, New Executive 
Office Building, Washington, DC 20503. 

DOD Clearance Officer Mr. William 
P.Pearce. Written request for copies of 
the information collection proposal 
should be sent to Mr. Pearce. WHS/ 
DIOR, 1215 Jefferson Davis Highway, 
suite 1204, Arlington, Virginia 22202- 
4302. 

Dated: May 21,1992. 

L-M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

(FR Doc. 92-12347 Filed 5-27-92; 8:45 amj 

Billing coot 3 a 10-01-41 


Office of the Secretary 

Availability of Change 1 to DoD 
5025.1-1, “DoD Directives System 
Annual Index” 

AGENCY: Office of the Secretary, DoD. 
action: Notice. 

SUMMARY: This document is to inform 
the public and Government Agencies of 
the availability of Change 1 to DoD 
5025.1-1, “DoD Directives System 
Annual Index,” dated January 1992. It is 
available, at cost, from the National 
Technical Information Service (NTIS), 
5285 Port Royal Road, Springfield, VA 
22161, telephone (703) 487-^1650. The 
NTIS accession number for Change 1 to 
the Index is PB92r-959519. 

FOR FURTHER INFORMATION CONTACT: 
Ms. P. Toppings, Directors Division, 
Correspondence and Directives 
Directorate, Washington Headquarters 
Services, Washington, DC 20301-1155, 
telephone (202) 697-^111. 

Dated: May 20,1992 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Office Deportment of Defense. 

[FR Doc. 92-12346 Filed 2-27-92; 8:45 amj 

BILLING CODE 3310-01-M 


Office of the Secretary of Defense 

Ada Board; Meeting 

action: Notice of meeting. 

summary: A meeting of the Ada Board 
will be held Friday, June 12,1992 at the 
Software Engineering Institute, 
Pittsburgh, PA. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Susan Carlson, Ada Information 
Clearinghouse; c/o IIT Research 
Institute, 4600 Forbes Boulevard, 
Lanham, Maryland, 20706, (703) 685- 
1477. 


Dated: May 21.1992. 

L. M. Bynum,, 

Office of the Secretary of Defense, Federal 
Register Liaison Office, Department of 
Defense. 

[FR Doc. 92-12345 Filed 5-27-92; 8:45 ami 

BILLING CODE 3818-01-N 


Department of the Army 

Army Science Board; Closed Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 

Name of the Committee: Army 
Science Board (ASB). 

Dates/Time of Meeting: 30 Jun-2 Jul 
1992. 

Time: 0800-1700 hours daily. 

Place: Ft Hood, TX/Daiias, TX. 

Agenda: Members of the 1992 ASB 
Summer Study, “C2 on the Move” will 
meet to continue work on the study. The 
ASB will visit the 1st Cavalry Division 
in a field environment. Briefings will 
detail Tactical Operations Center 
procedures, operation of the Mobile 
Subscriber Equipment, Maneuver 
Control System and the All Source 
Analysis System. The ASB will also 
conduct a working/pre-brief session in 
Dallas, TX on 2 July 1992. This meeting 
will be closed to the public in 
accordance with section 552b(c) of title 
5, U.S.C., specifically subparagraph (1) 
thereof, and Title 5, U.S.C., appendix 2, 
subsection 10(d). The classified and 
unclassified matters to be discussed are 
so inextricably intertwined so as to 
preclude opening any portion of the 
meeting. The ASB Administrative 
Officer, Sally Warner, may be contacted 
for further information at (703) 695- 
0781/0782. 

Barry W. Levine, 

Colonel, GS, Executive Secretary. 

[FR Doc. 92-12340 Filed 5-27-92; 8:45 amj 
BILUNG CODE 3710-08-41 


Army Science Board; Closed Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463), announcement is made 
of the following Committee Meeting: 

Nome of the Committee: Army 
Science Board (ASB). 

Dates/Time of Meeting: 16-18 Jun 
1992. 

Time: 0800-1700 hours daily. 

Place: E Systems, Fairfax, VA/ 
Pentagon. 

Agenda: Members of the 1992 ASB 
Summer Study, “C2 on the Move” will 
meet to continue work on the study. The 
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ASB panel will hold a working meeting 
to begin preparation for the outbrief. A 
review of documents and detail areas 
which require additional information 
will also take place. The ASB panel 
members will have classified 
discussions with MITRE Corp 
concerning “Command and Control on 
the Move” and lessons learned from 
Desert Shield and Desert Storm. This 
meeting will be closed to the public in 
accordance with section 552b(c) of title 
5. U.S.C., specifically subparagraph (1) 
thereof, and title 5. U.S.C.. appendix 2, 
subsection 10(d). The classified and 
unclassified matters to be discussed are 
so inextricably intertwined so as to 
preclude opening any portion of the 
meeting. The ASB Administrative 
Officer, Sally Warner, may be contacted 
for further information at (703) 695- 
0781/0782. 

Barry W. Levine, 

Colonel GS, Executive Secretary . 

|FR Doc. 92-12341 Filed 5-27-92; 8:45 amj 
BILLING COOC 3710-4-M 


DEPARTMENT OF EDUCATION 

Proposed Information Collection 
Requests 

agency: Department of Education. 
action: Notice of proposed information 
collection requests. 

summary: The Director, Office of 
Information Resources Management, 
invites comments on the proposed 
information collection requests as 
required by the Paperwork Reduction 
Act of 1980. 

dates: Interested persons are invited to 
submit comments on or before June 29, 
1992. 

addresses: Written comments should 
be addressed to the Office of 
Information and Regulatory Affairs, 
Attention: Dan Chenok: Desk Officer, 
Department of Education, Office of 
Management and Budget, 726 Jackson 
Place, NW., room 3208, New Executive 
Office Building, Washington, DC 20503. 
Requests for copies of the proposed 
information collection requests should 
be addressed to Cary F. Greene, 
Department of Education, 400 Maryland 
Avenue, SW., room 5624, Regional 
Office Building 3, Washington, DC 
20202. 

FOR FURTHER INFORMATION CONTACT: 

Cary F. Greene (202) 708-5174. 
supplementary information: Section 
3517 of the Paperwork Reduction Act of 
1980 (44 U.S. C. chapter 35) requires that 
the Office of Management and Budget 
(OMB) provide interested Federal 


agencies and the public an early 
opportunity to comment on information 
collection requests. OMB may amend or 
waive the requirement for public 
consultation to the extent that public 
participation in the approval process 
would defeat the purpose of the 
information collection, violate State or 
Federal law. or substantially interfere 
with any agency’s ability to perform its 
statutory obligations. The Director of the 
Information Resources Management 
Service, publishes this notice containing 
proposed information collection 
requests prior to submission of these 
requests to OMB. Each proposed 
information collection, grouped by 
office, contains the foliowring: 

(1) Type of review requested, e g., 
new, revision, extension, existing or 
reinstatement; (2) Title; (3) Frequency of 
collection; (4) The affected public; (5) 
Reporting burden; and/or (6) 
Recordkeeping burden; and (7) Abstract. 
OMB invites public comment at the 
address specified above. Copies of the 
requests are available from Cary F. 
Greene at the address specified above. 

Dated: May 21.1992. 

Cary F. Greene, 

Director, Information Resources Management 
Service . 

Office of Vocational and Adult 
Education 

Type of Review: Reinstatement. 

Title: Financial Status Report and 
Annual Performance Report for the 
Adult Education State Administered 
Program. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 59. 

Burden Hours: 295. 

Recordkeeping Burden: 

Recordkeepers: 59. 

Burden Hours: 5,015. 

. Abstract: This form is used by State 
educational agencies to report the 
profile of adult education participants 
by educational functioning level, race, 
age, sex, and special population group. 
The Department uses the data collected 
in accounting for the expenditure of 
funds and for monitoring program 
activities required by the approved State 
plan. 

Office of Policy and Planning 

Type of Review: New. 

Title: Study of High Default 
Institutions. 

Frequency: One time only. 

Affected Public: Individuals or 
households, Businesses or other for- 


profit, Non-profit institutions. Small 
businesses or organizations. 

Reporting Burden: 

Responses: 600 

Burden Hours: 460 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract In June 1989, the Department 
of Education published suggested 
actions that could be taken by high 
default institutions (HDIs) to reduce 
defaults on student loans. The purpose 
of this study is to describe HDIs* efforts 
to date to implement these activities. As 
these institutions are required by 
regulation to have in place Default 
Management Plans, the study will focus 
on understanding and describing what 
institutions are doing to reduce defaults 
and how they are implementing those 
plans. The study will further determine 
and explain the perceptions of the 
various parties involved in the default 
reduction effort: borrowers, schools. 
Guaranty Agencies (GAs), and lending 
institutions. In documenting the who 
(parties involved in the development 
and implementation), the what (specific 
default reduction strategies), and the 
how (manner of implementing and 
evaluating plans and initiatives), the 
study will also involve the analysis of 
interactions among the schools, 
borrowers, lenders, and GAs throughout 
the loan process. 

Office of Policy and Planning 

Type of Review: New. 

Title: Evaluation of the Educational 
Personnel Development Program. 

Frequency: One time only. 

Affected Public: Individuals or 
households. Non-profit institutions. 
Reporting Burden: 

Responses: 672 

Burden Hours: 344 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract The information collected 
for the EPD is used to provide 
comprehensive descriptions of the 
program and to identify areas in which 
the EDP programs that serve American 
Indian students might be strengthened. 

Office of Educational Research and 
Improvement 

Type of Review: Revision. 

Title: Integrated Postsecondary 
Education Data System (IPED) 1993/94 
through 1995/96. 

Frequency: Annually, Biennially. 

Affected Public: Businesses or other 
for-profit, Non-profit institutions. 
Reporting Burden: 

Responses: 40.604 
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Burden Hours: 95,470 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: The information collected 
for the IPEDS is used to report statistics 
on the condition of postsecondary 
education. IPEDS provides data on a 
broad range of topics including 
postsecondary students, faculty and 
staff, programs, institutions and 
finances. 

Office of Educational Research and 
Improvement 

Type of Review: Revision. 

Title: Application for Grants Under 
Library Career Training Program Title 
II—B of Higher Education Act. 

Frequency: Annually. 

Affected Public: State or local 
governments, Non-profit institutions. 
Reporting Burden: 

Responses: 90 

Burden Hours: 3240 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: This form will be used by 
institution of higher education and 
library organizations to apply for funds 
under Title II—B of the Higher Education 
Act. as amended. The Department will 
use this information to make grant 
awards. 

Office of Postsecondary Education 

Type of Review: Revision. 

Title: Application for Designation as 
an Eligible Institution Under Title III. 

Frequency: Annually. 

Affected Public: Non-profit 
institutions. 

Reporting Burden: 

Responses: 1,200 

Burden Hours: 9,600 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: This form will be used by 
institutions of higher education to apply 
for eligibility under the Strengthening 
Institutions Program and the 
Endowment Challenge Grant Program. 
The Department will use the information 
to determine the eligibility of institutions 
of higher education for these programs. 

Office of Postsecondary Education 

Type of Review: Reinstatement. 

Title: Application for the Minority 
Science Improvement Program. 

Frequency: Annually. 

Affected Public: Non-profit 
institutions. 

Reporting Burden: 

Responses: 150 

Burden Hours: 6300 
Recordkeeping Burden: 


Recordkeepers: 0 
Burden Hours: 0 

Abstract This application is used by 
institutions of higher education to 
participate in the Minority Science 
Improvement Program. The Department 
uses the information collected to make 
grant awards. 

Office of Postsecondary Education 

Type of Review: Revision. 

Title: Application for Federal Student 
Aid. 

Frequency: Annually. 

Affected Public: Individuals or 
households. 

Reporting Burden: 

Responses: 7,924.954. 

Burden Hours: 8,130,242. 
Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: This form will collect 
information from students w r ho are 
applying for Federal Student Aid. The 
Department will determine eligibility for 
student aid under the Department’s 
student financial assistance programs. 

Office of Postsecondary Education 

Type of Review: Extension. 

Title: Applications for Grants Under 
the Endowment Challenge Grants 
Program. 

Frequency: Annually. 

Affected Public: Non-profit 
institutions. 

Reporting Burden: 

Responses: 300. 

Burden Hours: 900. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 

Abstract: This form will be used by 
State Educational Agencies and non¬ 
profit institutions to apply for grants 
under the Endowment Challenge Grant 
Program. The Department uses the 
information to make grant awards. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Extension. 

Title: Number and Type of Personnel 
(in Full-Time Equivalency of 
Assignment) Employed and Contracted 
and Additional Personnel Needed to 
Provide Early Intervention Services to 
Infants and Toddlers and Their 
Families. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 58. 

Burden Hours: 3,596. 

Recordkeeping Burden: 

Recordkeepers: 0. 

Burden Hours: 0. 


Abstract: This collection instrument 
will provide instructions and forms for 
States to report the number of personnel 
employed to provide early intervention 
services. The information will be used 
for monitoring, implementing Federal 
programs and reporting to Congress. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Extension. 

Title: Report of Infants and Toddlers 
Receiving Early Intervention Services in 
Accord with Part H. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 58 

Burden Hours: 2,378 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: This collection instrument is 
used by State and local educational 
agencies to report to the Department the 
number of infants and toddlers receiving 
early intervention services. The 
Department uses this information as a 
basis for monitoring, implementing 
Federal programs, and reporting to 
Congress. 

Office of Special Education and 
Rehabilitative Services 

Type of Review: Extension. 

Title: Report of Program Setting 
Where Early Intervention Services are 
Provided to Infants and Toddlers with 
Disabilities and Their Families. 

Frequency: Annually. 

Affected Public: State or local 
governments. 

Reporting Burden: 

Responses: 58 

Burden Hours: 928 
Recordkeeping Burden: 

Recordkeepers: 0 

Burden Hours: 0 

Abstract: This form will be used by 
States to report on the program setting 
where infants and toddlers with 
disabilities receive services. This data 
will serve as the basis for monitoring, 
implementing Federal programs and 
reporting to Congress. 

(FR Doc. 92-12360 Filed 5-27-92: 8:45 am] 

BILUNG CODE 4000-01-M 


Advisory Council on Education 
Statistics; Meeting 

agency: Advisory Council on Education 
Statistics, Education. 
action: Notice of meeting. 
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summary: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Advisory 
Council on Education Statistics. This 
notice also describes the functions of 
the Council. Notice of this meeting is 
required under section 10(a)(2) of the 
Federal Advisory Committee Act. This 
document is intended to notify the 
general public of their opportunity to 
attend. 

DATE AND TIME: June 11,1992, 9 a.m.-4 
p.m. and June 12.1992, 9 a.m.-noon. 
ADDRESSES: 555 New Jersey Avenue 
NW., room 326 Washington, DC 20208. 
FOR FURTHER INFORMATION CONTACT: 
Suellen Mauchamer, Executive Director, 
Advisory Council on Education 
Statistics, 555 New Jersey Avenue, room 
400E, Washington, DC 20208-7575, 
telephone: (202) 219-1839. 
SUPPLEMENTARY INFORMATION: The 
Advisory Council on Education 
Statistics (ACES) is established under 
section 406(c)(1) of the Education 
Amendments of 1974, Public Law 93-380. 
The Council is established to review 
general policies for the operation of the 
National Center for Education Statistics 
(NCES) in the Office of Educational 
Research and Improvement and is 
responsible for advising on standards to 
insure that statistics and analyses 
disseminated by NCES are of high 
quality and are not subject to political 
influence. The meeting of the Council is 
open to the public. 

The proposed agenda includes the 
following: 

• Annual Orientation and Ethics 
Training. 

• Management Issues at NCES. 

• Integrated Longitudinal Studies 
Program Early Childhood Survey. 

• Role of the Advisory Council. 

• Council Business. 

Records are kept of all Council 

proceedings and are available for public 
inspection at the Office of the Executive 
Director, Advisory Council on Education 
Statistics, 555 New Jersey Avenue NW., 
room 400E, Washington, DC 20208-7575. 
Diane Ravitch, 

Assistant Secretory for Educational Research 
and Improvement 

[FR Doc. 92-12443 Filed 5-27-92; 8:45 am] 
BILLING CODE 4000-01-41 


DEPARTMENT OF ENERGY 

Floodplain Involvement Notification: 
Separate Process Wastewaters, Part 
A, Contaminated Row Collection and 
Treatment System, Kansas City Plant, 
Kansas City, MO 

agency: Department of Energy (DOE). 


action: Floodplain involvement 
notification. 


summary: DOE proposes to construct 
and operate a wastewater and 
groundwater collection and treatment 
system for DOE's Kansas City Plant. 
Pursuant to 10 CFR part 1022, 
“Compliance with Floodplain/Wetlands 
Environmental Review Requirements," 
DOE has determined this action would 
involve activities within a floodplain; 
therefore, DOE is requesting public 
review and comment. The proposed 
action would (1) replace an existing 
groundwater treatment system that does 
not have adequate treatment capacity, 
and (2) add new treatment capacity for 
contaminated wastewater. The project 
would include construction of the 
building to house treatment equipment, 
acquisition and installation of the 
treatment system, construction of a 
collection piping network, and 
modification of existing plant sumps. All 
construction activities would occur 
either within existing buildings or on 
areas heavily disturbed by previous 
industrial uses. The treatment facility 
would be located on the former 
Underground Tank Farm site at the DOE 
Kansas City Plant, which has been 
remediated and covered with a 15-ft. 
clay cap. A short section of underground 
piping would be installed from the 
existing groundwater treatment facility 
to the proposed waste treatment facility. 
The areas that would be disturbed by 
construction activities are covered by 
asphalt and concrete or fill material. No 
vegetation is present in the areas that 
would be affected; no wetlands would 
be involved. Additional information and 
maps depicting the location of the 
proposed activity are available from 
DOE at the first address shown on the 
next page. Before proceeding with the 
proposed action, DOE must design or 
modify its action to minimize potential 
harm to the floodplain if there is no 
practicable alternative to locating in the 
floodplain (10 CFR 1022.15). To assist in 
determining whether such a finding is 
appropriate, DOE will prepare a 
floodplain assessment pursuant to 10 
CFR 1022.12, which will be contained in 
an environmental assessment for this 
project. The assessment will discuss the 
effects of the proposal and describe 
potential alternatives and mitigation 
measures. DOE will then issue a 
Floodplain Statement of Findings. 
dates: Comments are due on or before 
June 12,1992. 

addresses: All correspondence should 
refer to the project by title. Address 
comments or requests to David M. 
Caughey, Environmental Manager. 
Environment, Safety and Health Branch, 


Kansas City Area Office, U.S. 
Department of Energy, P.O. Box 410202. 
Kansas City. Missouri, 64141, telephone 
(816) 997-3449. Fax comments to: (816) 
997-7310. 

FOR FURTHER INFORMATION ON DOE 
FLOODPLAIN REVIEW REQUIREMENTS 

contact: Carol M. Borgstrom. Director, 
Office of NEPA Oversight (EH-25), U.S. 
Department of Energy, 1000 Independent 
Avenue, SW., Washington, DC 20585, 
telephone (202) 586-4600 or (800) 472- 
2756. 

Paul D. Grim, 

Principal Deputy Assistant Secretary, 
Environmental Restoration and Waste 
Management 

[FR Doc. 92-12458 Filed 5-27-92; 8:45 am) 

BILLING CODE 6450-01-M 


Voluntary Agreement and Plan of 
Action to Implement the International 
Energy Program; Meetings 

In accordance with section 
252(c)(l)(A)(i) of the Energy Policy and 
Conservation Act (42 U.S.C. 
6272(c)(l)(A)(i)). the following notice of 
meetings is provided: 

I. A meeting of the Industry Advisory 
Board (IAB) to the International Energy 
Agency (IEA) will be held on Thursday, 
June 4.1992, at the offices of the 
Organization for Economic Cooperation 
and Development (OECD). 2, rue Andre 
Pascal, Paris, France, beginning at 9 a.m. 
The purpose of this meeting is to permit 
representatives of U.S. company 
members of the IAB to participate in a 
meeting of the IEA’s Standing Group on 
Emergency Questions (SEQ), scheduled 
to be held at the OECD on that date, 
including a preparatory discussion 
among company representatives 
attending the meeting. The agenda for 
the meeting, which is under the control 
of the SEQ, is as follows: 

1. Adoption of the Agenda. 

2. Summary Record of the 74th Meeting. 

3. Preparations for AST-7: 

—Further Tasks for the Design Group 
Meeting of June 5,1992. 

4. Main Lines of SEQ Program of Work 

for 1993. 

5. IAB Activities. 

6. Emergency Response Situation of IEA 

Countries: 

—Emergency Response Reviews of: 

—Luxembourg 
—Switzerland 
—Austria 

—Schedule for Review of Member 
Countries’ Emergency Response 
Programs. 

7. International Oil/Supply Demand 

Situation: 

—Current Oil Market Situation 
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8. Emergency Reserve and Net Import 

Situation of IEA Countries of 1st 
October 1991 and 1st January 1992. 

9. Emergency Data System and Related 

Questions: 

—Quarterly Oil Forecast 3Q92/2Q93 

—Monthly Oil Statistics to February 
1992 

—Monthly Oil Statistics to March 
1992 

—Base Period Final Consumption 
1Q91/4Q91. 

10. Any Other Business: 

—Progress Report on National 
Petroleum Council’s U.S. and World 
Refining Study 

—Next Meeting. 

II. A meeting of the IAB will be Held 
on Friday, June 5, at the OECD, 
beginning at 9:30 a.m. The purpose of 
this meeting is to permit attendance by 
representatives of U.S. company 
members of the IAB at a meeting of the 
joint govemment/industry Design Group 
which has been established by the SEQ 
for the preparation of the IEA’s Seventh 
Allocation Systems Test (AST-7). 

The agenda for the meeting is under 
the control of the IEA Secretariat. It is 
expected that the following draft agenda 
will be followed: 

1. Record of the last meeting. 

2. AST-7 Progress Report and Results 
of SEQ discussion of AST-7 
Arrangements. 

3. AST-7 Data Base Questions. 

4. AST-7 Training Programs for 
NESOs and Reporting Companies. 

5. Next Meeting. 

6. Any Other Business. 

As permitted by 10 CFR 209.32, the 
usual 7-day period for publication of the 
notice of these meetings in the Federal 
Register has been shortened because 
unanticipated circumstances pertaining 
to the IEA’s scheduling of these 
meetings delayed the issuance of this 
notice. 

As provided in section 252(c)(l)(A)(ii) 
of the Energy Policy and Conservation 
Act, these meetings are open only to 
representatives of members of the IAB 
and their counsel, representatives of the 
Departments of Energy, Justice, and 
State, the Federal Trade Commission, 
the General Accounting Office. 
Committees of the Congress, the IEA. 
the Commission of the European 
Communities, and invitees of the IAB, 
the SEQ. or the IEA. 

Issued in Washington. DC. May 21.1992. 
Eric J. Fygi, 

Acting Genera! Counsel. 

|FR Doc. 92-12459 Filed 5-27-92; 8:45 am) 

BILLING CODE *450-01-41 


Federal Energy Regulatory 
Commission 

l Docket Nos. ER92-537-000, etalA 

Union Electric Company, et al.; Electric 
Rate, Small Power Production, and 
Interlocking Directorate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Union Electric Company 

[Docket No. ER92-537-000] 

May 18,1992. 

Take notice that on May 8,1992, 

Union Electric Company (UE) tendered 
for filing (1) an Agreement for 60 Hertz 
Wholesale Electric Power Service, (2) an 
Agreement for 25 Hertz Wholesale 
Electric Power Service, and Amendment 
thereto, and (3) an Interchange 
Agreement, all between UE and Iowa 
Electric Light and Power Company 
(IELP). These three agreements 
(collectively Agreements) are being filed 
in connection with a sales agreement 
whereby UE would sell to IELP property 
involving UE's Iowa retail and 
wholesale business, as well as certain 
transmission facilities located in Iowa. 
UE proposes as an effective date for the 
Agreements the day following the 
“closing date" as defined in the sales 
agreement. 

Under the Interchange Agreement, the 
parties will operate their systems in 
synchronization and will cooperate in 
furnishing to each other such quantities 
of electric power and energy as either 
party may request, subject to the terms 
and conditions contained within the 
Interchange Agreement. 

Under the two wholesale power 
agreements, IELP has agreed to 
purchase certain quantities of power 
and energy from UE, in accordance with 
the terms and conditions contained 
therein. The 60 Hertz agreement shall 
terminate five years from its effective 
date, or on December 31,1997, 
whichever is earlier. The 25 Hertz 
Agreement shall continue from its 
effective date through December 31, 

1998. 

UE requests waiver of the necessary 
Federal Energy Regulatory Commission 
regulations so that the Agreements may 
take effect as of the date requested. 

A copy of the filing was served upon 
Iowa Electric Light and Power Company, 
the Iowa Utilities Board, the Missouri 
Public Service Commission, and the 
Illinois Commerce Commission. 

Comment date: June 1,1992. in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Vermont Electric Power Company, 

Inc. 

[Docket No. ER92-284-000] 

May 18,1992. 

Take notice that Vermont Electric 
Power Company, Inc. (VELCO) on May 
7,1992, tendered for filing a Supplement 
to the VELCO 1991 Transmission 
Agreement (Transmission Agreement). 
The latter was filed on January 23,1992, 
and is pending before the Commission in 
Docket No. ER92-284-000. 

The nature of the changes to be 
effected by the Supplement are as 
follows: 

The Supplement clarifies and 
amplifies the Transmission Agreement’s 
definition of Specific Facilities, which 
are facilities whose support costs 
constitute part of the payment 
calculation under the Agreement. (See 
Article IV thereof). The Supplement 
provides an amplified definition of 
Specific Facilities in general (section I); 
it specifies the treatment to be accorded 
to improvements and additions to 
Specific Facilities that significantly alter 
the use of the facility by the Purchasers 
supporting it (section III); and it 
specifies the treatment to be accorded to 
capital improvements to facilities that, 
because of the grandfathering provisions 
of the Transmission Agreement are 
deemed to be Common Facilities, but 
that otherwise would be deemed 
Specific Facilities (section IV). The 
Supplement also provides that VELCO 
will construct, own and operate as 
Specific Facilities certain facilities that 
it does not, in Its own judgment, believe 
to be consistent with criteria under 
which it ordinarily evaluates 
prospective facilities, if the parties that 
would benefit from such facilities obtain 
a certificate of public good for their 
construction from the Vermont Public 
Service Board (section II). 

VELCO states that the reasons for 
filing the Supplement are as follows: 

The Transmission Agreement 
specifies payment obligations with 
respect to Common Facilities (those 
facilities that are essentially used in 
common by all Purchasers—Vermont 
distribution utilities—of transmission 
service under the Transmission 
Agreement) that differ from the payment 
obligations with respect to Specific 
Facilities (facilities that are used by and 
benefit fewer than all Purchasers). 

Stated generally, the costs of Common 
Facilities are postage-stamped to all 
Purchasers, while the costs of Specific 
Facilities are charged exclusively to 
those Purchasers benefiting from them 
for a period of ten years. After ten years. 
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Specific Facilities become Common 
Facilities. 

Following the Filing of the 
Transmission Agreement, it became 
apparent that VELCO’s interpretation as 
to the obligations that would be imposed 
upon it with respect to the duty to 
construct facilities that would constitute 
Specific Facilities was not shared by 
certain Purchasers. The dispute 
concerned the question of whether the 
Transmission Agreement requires 
VELCO to build such facilities at the 
request of one or more Purchasers 
where VELCO believes that the facilities 
would not meet the economic or other 
criteria VELCO ordinarily uses in 
evaluating such facilities. The 
Supplement resolves the dispute by 
providing that VELCO will construct 
such facilities under the circumstances 
described, if the Vermont Public Service 
Board determines that they meet the 
criteria for issuing a certificate of public 
good under Vermont law. 

Several Purchasers also raised 
questions following the filing of the 
Transmission Agreement regarding the 
treatment of improvements to Specific 
Facilities and of improvements to 
facilities that, because of the 
grandfathering provisions of the 
Transmission Agreement are deemed to 
be Common Facilities, but that 
otherwise would be deemed Specific 
Facilities. The Supplement also resolves 
those questions. 

Copies of the filing were served upon 
the following: Barton Village, Inc., City 
of Burlington Electric Department, 

Central Vermont Public Service 
Corporation, Citizens Utilities Company, 
Village of Enosburg Falls Water and 
Light Department, Franklin Electric Light 
Company, Green Mountain Power 
Corporation, Town of Hardwick Electric 
Department, Village of Hyde Park, Inc., 
Village of Jacksonville Electric 
Company, Village of Johnson Electric 
Light Department, Village of Ludlow 
Electric Light Department, Village of 
Lyndonville Electric Department, Village 
of Morrisville Water and Light 
Department, Village of Northfield 
Electric Department. Village of Orleans 
Electric Department, Village of 
Readsboro Electric Light Department, 
Rochester Electric Light and Power 
Company, Village of Stowe Water and 
Light Department, Village of Swanton, 
Vermont Department of Public Service, 
Vermont Electric Cooperative, Inc., 
Vermont Marble Company, Vermont 
Public Power Supply Authority, and 
Washington Electric Cooperative, Inc., 
the Vermont Public Service Board, 
William B. Piper. Esq., Sandra J. Strebel, 


Esq., James Voltz, Esq., and Kathleen L. 
Mazure, Esq. 

Comment dote: June 1.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. Kansas Gas and Electric Company 
(Docket No. ER92-538-000] 

May 18.1992. 

Take notice that on May 8,1992, 
Kansas Gas and Electric Company 
(KG&E) tendered for filing a proposed 
change in its Federal Power Commission 
Electric Service Tariff No. 93. KG&E 
states that the proposed change is to 
reflect the amount of transmission 
capacity requirements required by The 
Kansas Power and Light Company under 
Service Schedule M to Rate Schedule 
No. 93 for the period June 1,1992 through 
May 31.1993. 

Copies of this filing were served upon 
The Kansas Power and Light Company 
and the Kansas Corporation 
Commission. 

Comment dote: June 1,1992, in 
accordance with Standard Paragraph E 
end of this notice. 

4. Central Vermont Public Service 
Corporation 

(Docket No. ER92-543-000] 

May 18,1992. 

Take notice that on May 11,1992, 
Cenjral Vermont Public Service 
Corporation (CVPS) tendered for filing a 
Notice of Termination of Electric Service 
concerning Allied's participation in 
Central Vermont’s FERC Electric Tariff, 
original Volume No. 3. 

Comment dote: June 1.1992. in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Florida Power & Light Company 
(Docket No. ER92-536-000] 

May 18.1992. 

Take notice that Florida Power & Light 
Company (FPL) on May 8,1992, 
tendered for filing the system average 
transmission loss percentage 
determination effective May 1,1991 for 
use in connection with the transmission 
service agreements between FPL and 
other electric utilities. 

FPL states that the other parties to its 
transmission service agreements have 
been served with a copy of this filing. 

Comment date: June 1.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Duke Power Company 

(Docket No. ER92-540-000) 

May 18.1992. 

Take notice that Duke Power 
Company (Duke Power) tendered for 
filing on May 11.1992. a supplement to 


the Company’s Electric Power Contract 
with the City of Kings Mountain, N.C. 
Duke Power states that this contract is 
on file with the Commission and has 
been designated Duke Power Company 
Rate Schedule FERC No. 10. 

Duke Power further states that the 
Company’s contract supplement, made 
at the request of the customer and with 
agreement obtained from the customer, 
provides for a new delivery with 
capacity as follows: Delivery Point No. 3 
with a contracted demand of 14,000 KW. 

Duke Power indicates that this 
supplement also includes an estimate of 
sales and revenue for twelve months 
immediately succeeding the effective 
date. Duke Power proposes an effective 
date of November 26,1991. 

According to Duke Power, copies of 
this filing were mailed to Mr. George A. 
Wood, City Manage, P.O. Box 429, Kings 
Mountain, NC 28086. 

Comment date: June 1,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Florida Power & Light Company 

(Docket No. ER92-530-000) 

May 18,1992. 

Take notice that on May 4,1992, 
Florida Power & Light Company (FPLJ. 
tendered for filing the system average 
distribution loss percentage 
determination effective May 1,1992 for 
use in connection with Section D.4 of 
Attachment D to the Amended 
Agreement to Provide Specified 
Transmission Service between FPL and 
Seminole Electric Cooperative, Inc. 

(Rate Schedule FERC No. 78). 

FPL states that Seminole has been 
served with a copy of this filing. 

Comment dote: June 1,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. The Washington Water Power 
Company 

(Docket No. ER92-532-000] 

May 18.1992. 

Take notice that on May 7.1992, The 
Washington Water Power Company 
tendered for filing the 1992 Short-Term 
Columbia River Flow Augmentation 
Storage Agreement for the Federal 
Columbia River Power System executed 
by and between the City of Eugene. 
Oregon, a municipal corporation of the 
State of Oregon, acting by and through 
the Eugene Water & Electric Board; the 
City of Seattle, Washington; the City of 
Tacoma, Washington; Public Utility 
District No. 2 of Grant Country, 
Washington; Public Utility District No. 1 
of Chelan County, Washington; Public 
Utilities District No. 1 of Cowlitz 
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County, Washington; Puget Sound 
Power ft Light Company; Portland 
General Electric Company; PacifiCorp; 
The Washington Water Power 
Company; Colockum Transmission 
Company, Inc., and the United States of 
America, acting by and through 
Bonneville Power Administration of the 
Department of Energy and The Bureau 
of Reclamation of the Department of the 
Interior. 

Washington Water Power Company 
requests waiver of the Commission’s 
sixty (60) day notice requirement so that 
the Flow Augmentation Agreement will 
have an effective date of January 1, 

1992. 

Comment date: June 1.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Florida Power & Light Company 

[Docket No. ER92-531-000| 

May 18.1992. 

Take notice that Florida Power & Light 
Company (FPL) on May 4.1992. 
tendered for filing the system average 
transmission loss percentage 
determination effective May 1,1992 for 
use in connection with the transmission 
service agreements between FPL and 
other electric utilities. 

FPL states that the other parties to its 
transmission service agreements have 
been served with a copy of this filing. 

Comment date: June 1,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Montaup Electric Company 

[Docket No. ER92-544-0(X)j 
May 18.1992. 

Take notice that Montaup Electric 
Company (Montaup) on May 8.1992, 
filed a Letter Agreement for the sale of 
capacity and energy (4 MW) from Canal 
No. 2 Unit to Massachusetts Municipal 
Wholesale Electric Cooperative 
(MMWEC) for the period May 1,1992 
through October 31,1992. 

The sale provides MMWEC with 
needed capacity and energy while 
enabling Montaup to sell temporary 
surplus capacity which results in 
savings to Montaup's ratepayers. 

The transaction could not be 
negotiated and the filing prepared in 
time to comply with the 60-day notice 
requirement. Montaup therefore 
requests waiver of the notice 
requirement so that the Letter 
Agreement may become effective on 
May 1,1992 according to its terms. 

Comment date: June 1,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Pacific Gas and Electric Company 

[Docket No. ER92-539-000] 

May 18, 1992. 

Take notice that on May 11.1992. 
Pacific Gas and Electric Company 
(PG&E) tendered for filing a change in 
rate schedule for Rate Schedule FERC 
No. 108. a contract with the City of 
Santa Clara, California (City) entitled 
“System Bulk Power Sale and Purchase 
Agreement Between City of Santa Clara 
and Pacific Gas and Electric Company’’ 
(Agreement). The Agreement and its 
appendices were accepted for filing by 
the Commission on September 23,1987 
in Docket No. ER87-498-000, and 
contain capacity and energy rates for 
firm, baseload power sold to City by 
PG&E. 

PG&E proposes to change the energy 
rate, pursuant to Appendix A of the 
Agreement, from 26.8 mills to 27.3 mills 
based on the new 1992 Average Thermal 
Cost Index. Since the increase is under 
$1,000,000 and City has agreed to the 
proposed rate, PG&E is filing in 
accordance with Section 35.13(a)(2) of 
the Commission's regulations (18 CFR 
§ 35.13(a)(2)). In addition, PG&E is 
requesting a waiver of the Commission’s 
notice requirements in accordance with 
Section 35.11 of the Commission’s 
regulations (18 CFR $ 35.11) so that the 
energy rate change may become 
effective on April 1,1992 pursuant to the 
Agreement. 

Copies of this filing were served upon 
City and the California Public Utilities 
Commission. 

Comment dote: June 1,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. Kansas Gas and Electric Company 

(Docket No. ER92-446-000] 

May 19.1992. 

Take notice that on May 13,1992, 
Kansas Gas and Electric Company 
(KG&E) tendered for filing a revised 
service schedule to its Federal Power 
Commission Electric Service Tariff No. 
75. KG&E states that the revision is to 
clarify the pricing for energy associated 
with short term peaking power under the 
Agreement for Interchange of Power and 
Interconnected Operation dated 
November 6.1958 between KG&E and 
The Empire District Electric Company 
(EDE). 

Copies of this filing served upon The 
Empire District Electric Company and 
the Kansas Corporation Commission. 

Comment date: June 2.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 


13. Ohio Valley Electric Corporation 

[Docket No. ER92-258-00C] 

May 19.1992. 

Take notice that on May 13.1992. 
Indiana-Kentucky Electric Corporation 
(IKEC), a wholly-owned subsidiary' of 
Ohio Valley Electric Corporation, 
tendered for filing a Lease Agreement, 
dated as of December 30,1991, between 
IKEC and Louisville Gas and Electric 
Company (Louisville) as a supplement to 
the matters under consideration in the 
above-referenced proceeding. 

Under this filing, IKEC would lease to 
Louisville a portion of a bus. along with 
associated hardware, located in the 
switchyard of IKEC’s Clifty Creek Plant. 

IKEC has requested that the Lease 
Agreement became effective as of 60 
days after submission of the Lease 
Agreement to the Commission. 

Copies of the filing were served upon 
all persons on the Commission's official 
service list for this proceeding. Copies of 
this filing were also served upon 
Louisville, the Indiana Michigan Power 
Company, the Utility Regulatory 
Commission of Indiana and the Public 
Service Commission of Kentucky. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Tampa Electric Company 

[Docket No. ER92-545-000] 

May 19.1992. 

Take notice that on May 12,1992, 
Tampa Electric Company (Tampa 
Electric) tendered for filing a Contract 
for Interchange Service between Tampa 
Electric and the Oglethorpe Power 
Corporation (Oglethorpe). The Contract 
was supplemented with Service 
Schedules A. B, C, D. G. and J. providing 
for emergency scheduled/short-term 
firm, economy energy, long-term, 
backup/reserve, and negotiated 
interchange service, respectively. 

Tampa Electric also tendered for 
filing, as a supplement to Service 
Schedule G, a Letter of Commitment 
providing for the sale by Tampa Electric 
to Oglethorpe of capacity and/or energy 
at an initial maximum hourly delivery 
rate of 100 megawatts. 

Finally. Tampa Electric tendered for 
filing, as a supplement to Service 
Schedule J, a Letter of Commitment 
providing for negotiated sales of 
available power by Tampa Electric to 
Oglethorpe. 

Tampa Electric proposes an effective 
date of the earlier of July 20,1992, or the 
date that the submittals are accepted for 
filing, and therefore requests waiver of 
the Commission’s notice requirements. 
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Copies of the filing have been served 
on Oglethorpe and the Public Service 
Commissions of Georgia and Florida. 

Comment dote: June 2.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Wisconsin Electric Power Company 

[Docket No. ER92-549-000] 

May 19.1992. 

Take notice that Wisconsin Electric 
Power Company (Wisconsin Electric) on 
May 14.1992, tendered for filing a 
Standby Service Facilities Agreement 
between itself and the City of Jefferson 
Water and Electric Commission (City). 
The Agreement provides for standby 
sendee using Wisconsin Electric's 
stepdown substation and 
subtransmission lines until such time as 
the City purchases and installs a second 
138/24.9 kV stepdown transformer at its 
newly installed Crawfish River 
distribution substation. 

Wisconsin Electric respectfully 
requests an effective date of August 1, 
1992, coincident with the estimated in- 
service date of the new substation. 
Wisconsin Electric is authorized to state 
that the City joins in the requested 
effective date. 

Copies of the filing have been served 
on the City, the Wisconsin Public Power 
Inc. System, and the Public Service 
Commission of Wisconsin. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Northern States Pow er Company 

[Docket No. ER92-548-000] 

May 19.1992. 

Take notice that on May 13,1992, 
Northern States Power Company, Eau 
Claire, Wisconsin (NSPW) tendered for 
filing a new wholesale electric service 
agreement, dated April 1,1992, between 
NSPW and the Village of Bangor 
(Village), a municipal corporation in La 
Crosse County, Wisconsin. The Village 
currently purchases power and energy 
from NSPW under an agreement dated 
June 4,1974. 

NSPW states that, on the effective 
date of the new agreement, the June 4. 
1974 agreement will be terminated. 
NSPW also states that the April 1,1992 
agreement will not affect the rates 
charged by NSPW for wholesale electric 
service to the Village. 

A copy of the filing was served upon 
the Village and the Public Service 
Commission of Wisconsin. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 


17. UNITIL Power Corporation 

(Docket No. ER92-535-000] 

May 19,1992. 

Take notice that on May 6,1992, 
UNITIL Power Corporation ("UNITIL 
Power") filed with the Commission 
Notices of Cancellation for Service 
Agreement No. 1, Service Agreement 
No. 2, and Service Agreement No. 3 to 
its FERC Electric Tariff, Original Volume 
No. 1. 

UNITIL Power requests a waiver of 
the Commission’s notice requirement, 18 
CFR 35.15 to permit the Notices of 
Cancellation to be effective in 
accordance with their terms, which 
correspond to the termination dates set 
forth in the Service Agreements. 

UNITIL Power states that the Notices 
of Cancellation have been mailed to the 
affected purchaser. 

Comment date: June 1 , 1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. PacifiCorp 

[Docket No. ER92-547-000] 

May 19,1992. 

Take notice that on May 13,1992, 
PacifiCorp tendered for filing in 
accordance with 18 CFR 35 of the 
Commission’s Rules and Regulations, 
Exhibit 2 dated April 13,1992 (Revised 
Exhibit 2) of Amendment of Agreements 
(Amendment) between PacifiCorp and 
Moon Lake Electric Association (Moon 
Lake). The Revised Exhibit 2 reflects a 
change in Moon Lake’s utilization of 
PacifiCorp’s 69 kV transmission line 
between Moon Lake’s UPALCO and 
Pleasant Valley substation. 

PacifiCorp requests, pursuant to 18 
CFR 35.11 of the Commission’s Rules 
and Regulations, that a waiver of prior 
notice be granted and that an effective 
date of April 13,1992 be assigned to 
Exhibit 2, this date being consistent with 
Revised Exhibit 2. 

Copies of this filing were supplied to 
Moon Lake Electric Association, the 
Public Utility Commission of Oregon 
and the Utah Public Service 
Commission. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

19. Northeast Utilities Service Company 
[Docket No. ER92-523-000] 

May 19,1992. 

Take notice that on May 4.1992, 
Northeast Utilities Service Company 
(NUSCO) on behalf of The Connecticut 
Light and Power Company (CL&P) 
tendered for filing two Capacity 
Purchase Agreements for the purchase 
by New York Power Authority 


(Authority) of system capacity and 
energy from CL&P. 

NUSCO requests that the Commission 
waive its standard notice periods and 
filing regulations to the extent necessary 
to permit the rate schedule change to 
become effective April 19,1992. 

NUSCO states that copies of this rate 
schedule have been mailed or delivered 
to each of the parties. 

NUSCO further states that the filing i 9 
in accordance with section 35 of the 
Commission’s regulations. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
end of this notice. 

20. New England Power Company 

[Docket No. ER92-382-000] 

May 19.1992. 

Take notice that on May 12,1992, New 
England Power Company (NEP) 
submitted an amendment to its filing in 
this proceeding. According to the 
Company, the amendment constitutes 
letters from the Company to the 
Commission Staff providing further 
explanation of the Company’s initial 
submittal. 

Comment date: June 2.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

21. Niagara Mohawk Power Corporation 

[Docket No. ER92-526-000J 
May 19.1992. 

Take notice that on May 6,1992, 
Niagara Mohawk Power Corporation 
(Niagara Mohawk) tendered for filing a 
proposed change to Niagara Mohawk 
Rate Schedule No. 165, an agreement 
between Niagara Mohawk and the New 
York State Electric & Gas Corporation. 

Rate Schedule No. 165 provides for the 
wheeling of certain loads by Niagara 
Mohawk to NYSEG. The proposed 
change revises the methodology for the 
updating of rates for the wheeling of 
power and energy by Niagara Mohawk. 
Niagara Mohawk proposes an effective 
date of January 1,1992 and requests 
waiver of the Commission’s notice 
requirements. In support there, Niagara 
Mohawk states that NYSEG has 
consented to this proposed effective 
date. 

Copies of this filing were served upon 
the following: 

Public Service Commission, State of 

New York, Three Empire State Plaza, 

Albany, NY 12223 
and 

New York State Electric & Gas Corp., 

4500 Vestal Parkway East, 

Binghamton, NY 13903. 





22472 


Federal Register / Vol. 57, No. 103 / Thursday. May 28, 1992 / Notices 


Comment date: June 2.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

22. Southern California Edison Company 

[Docket No. ER92-548-000] 

May 19,1992. 

Take notice that on May 14.1992. 
Southern California Edison Company 
(Edison) tendered for filing the following 
Supplemental Agreement, executed on 
April 8.1992. by the respective parties: 
Supplemental Agreement for the 
Integration of Non-Firm Energy From 
Anaheim’s Entitlement in San Juan Unit 
4, Between Southern California Edison 
Company and City of Anaheim. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and all interested 
parties. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

23. Fitchburg Gas and Electric Light 
Company 

[Docket No. ER92-B&-000) 

May 19.1992. 

Take notice that on May 4,1992. 
Fitchburg Gas and Electric Light 
Company (Fitchburg) filed with the 
Commission a letter agreement with 
New England Power Company for the 
sale by Fitchburg of capacity and 
associated energy from May 1,1992. 
through October 31,1992, and the notice 
of cancellation for this agreement. 
Fitchburg states that it is filing the letter 
agreement and the notice of cancellation 
as supplements to its FERC Electric 
Tariff, filed in this docket on October 7, 
1991, currently under review by the 
Commission’s staff. 

Fitchburg requests waiver of the 
Commission's notice requirements. 18 
CFR 35.3 and 35.15, to permit the 
agreement to become effective on May 
1,1992 and the notice of cancellation to 
become effective on November 1,1992 in 
accordance with the terms of the 
agreement. 

Fitchburg states that a copy of its 
filing has been served upon each party 
on the official service list. New England 
Power Company, and the Massachusetts 
Department of Public Works. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph F. 
at the end of this notice. 

24. Georgia Power Company 

(Docket No. EL90-35-001] 

May 19.1992. 

Take notice that on May 4,1992, 
Georgia Power Company (Georgia) 
tendered for filing its refund report in 
the above-referenced docket. 


Comment date: June 2,1992. in 
accordance with Standard Paragraph E 
at the end of this notice. 

25. St. Joseph Light & Power Co. Iowa 
Power Inc. 

[Docket No. ER92-634-000) 

May 19.1992. 

Take notice that on May 7.1992, St. 
Joseph Light & Power Company (SJLP), 
on behalf of itself and Iowa Power Inc. 
(Iowa Power), submitted for filing in the 
above-referenced docket a notice of 
termination of a rate schedule 
incorporating a Power Flow Agreement 
entered into between SJLP and Iowa 
Power on December 31.1968, as 
supplemented. The parties state that the 
Power Flow Agreement terminated by 
the terms of a 1989 Letter agreement 
between SJLP and Iowa Power on April 
14.1992. the date on which transactions 
commenced under a separate. 
Commission-approved coordinating 
agreement among SJLP, Iowa Power, 
Associated Electric Cooperative, Inc., 
Kansas City Power & Light Co., 

Nebraska Public Power District. Omaha 
Public Power District. Omaha Public 
Power District, and City of Lincoln. 
Nebraska. 

SJLP and Iowa Power request waiver 
of the Commission’s notice 
requirements, as set forth in Section 
35.15 of the regulations (18 CFR 35.15), to 
permit termination of the affected rate 
schedule effective April 14.1992. in 
accordance with the terms of the 1989 
letter agreement between SJLP and Iowa 
Power. 

SJLP and Iowa Power have sent 
copies of the notice of termination to the 
Missouri Public Service Commission. 
Copies are on file at the Commission 
and are available for public inspection. 

Comment date: June 2,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs: 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington. 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois D. Gashell. 

Secretary 

[FR Doc. 92-12359 Filed 5-27-92: 8:45 am] 

BILLING CODE 6717-01-tl 


[Docket No. TM92-15-4-0001 

Granite State Gas Transmission, Inc.; 
Proposed Changes in Rates 

May 21.1992. 

Take notice that on May 18.1992, 
Granite State Gas Transmission. Inc. 
(Granite State) 300 Friberg Parkway. 
Westborough, Massachusetts 01581 
tendered for filing Thirteenth Revised 
Sheet No. 25 in its FERC Gas Tariff. 
Second Revised Volume No. 1. 
containing changes in rates for 
effectiveness on June 1.1992. 

According to Granite State, it provides 
a storage service for Bay State Gas 
Company under its Rate Schedule CSS 
with storage capacity provided in a 
facility operated by CNG Transmission 
Corporation (CNG). It is further stated 
that Granite State's Rate Schedule GSS 
tracks changes made by CNG under its 
Rate Schedule GSS pursuant to which 
Granite State obtains storage capacity 
from CNG. 

Granite State further states that on 
May 1 , 1992. CNG made a filing in 
Docket No. TM92-0-22-000 reducing 
several component changes in its Rate 
Schedule GSS in compliance with a 
Stipulation and Agreement approved by 
the Commission. According to Granite 
State, its filing tracks in its Rate 
Schedule GSS the changes proposed by 
CNG in its Rate Schedule GSS. 

Granite State states that copies of its 
filing were served on Bay State Gas 
Company and the regulatory 
commissions of the states of Main. 
Massachusetts and New Hampshire. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
DC 20426, in accordance with sections 
211 and 214 of the Commission’s Rules 
and Practice and Procedure (18 CFR 
385.211 and 385.214). All such motions or 
protests should be filed on or before 
May 29.1992. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
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Commission and are available for public 
inspection. 

Lois D. Cashel!, 

Secretary. 

(FR Doc. 92-12358 Filed 5-27-92; 8:45 am) 

BILLING CODE 6717-01-M 


Application Filed with the Commission 

May 18.1992. 

Take notice that the following 
hydroelectric application has been filed 
with the Federal Energy Regulatory 
Commission and is available for public 
inspection. 

a. Type of Application: Transfer of 
License. 

b. Project No.: 4021. 

c. Date Filed: April 28,1992. 

d. Applicant: McRay Energy, Inc., 

Buck Creek Corporation. 

e. Name of Project: Lake Tahoma 
Project. 

f. Location: On the Buck Creek, a 
tributary to the South Fork Catawba 
River, near the City of Marion. 
McDowell County. North Carolina. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Robert W. King, 
Jr., Buck Creek Corporation, c/o The 
Charlotte-Mecklenburg Hospital 
Authority—Legal Dept., P.O. Box 32861, 
Charlotte. NC 28232, (704) 355-3063. 

i. FERC Contact: Mary C. Golato (tag) 
(202) 219-2304. 

j. Comment Date: June 5,1992. 

k. Description of Project: McRay 
Energy, Inc. proposes to transfer the 
Lake Tahoma Project No. 4021 to Buck 
Creek Corporation. The purpose of the 
transfer is to facilitate financing and 
construction of the project. 

l. This notice also consists of the 
following standard paragraphs: B and C. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 

.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS," 
“RECOMMENDATIONS FOR TERMS 
AND CONDITIONS," "NOTICE OF 
INTENT TO FILE COMPETING 


APPLICATION," "COMPETING 
APPLICATIONS," "PROTEST." or 
"MOTION TO INTERVENE." as 
applicable, and the project number of 
the particular application to which the 
filing is in response. Any of these 
documents must be Bled by providing 
the original and the number of copies 
required by the Commission's 
regulations to: The Secretary, Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426. An additional copy must be 
sent to: The Director, Division of project 
Review, Office of Hydropower 
Licensing, Federal Energy Regulatory 
Commission, room 1027-UPC, at the 
above address. A copy of any notice of 
intent, competing application, or motion 
to intervene must also be served upon 
each representative of the applicant 
specified in the particular application. 
Lois D. Cashel], 

Secretary. 

(FR Doc. 92-12379 Filed 5-27-92; 8:45 am] 

BILLING CODE. 6717-01-II 


Palute Pipeline Co.; Compliance Filing 

[Docket Nos. TA91-1-41-005, and RP88-227- 
033J 

May 21.1992. 

Take notice that on April 10,1992, 
Paiute Pipeline Company (Paiute) filed 
in compliance with a Commission order, 
a plan showing the allocation and 
distribution of Paiute’s Account No. 191 
balance. 

Paiute is submitting this filing in order 
to inform the Commission and all parties 
of the substance of the discussions held 
during an informal technical conference 
which was conducted by telephone on 
March 30.1992. A3 a result of those 
discussions Paiute will distribute to its 
former sales customers a total amount of 
$140,451 from Paiute’s Account No. 191. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rule 211 of the Commission's Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before May 29,1992. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Casbell, 

Secretary. 

[FR Doc. 92-12356 Filed 5-27-92; 8:45 am] 

BILLING COOC 6717-001-M 


[Docket No. GT92-23-000] 

Phillips Gas Pipeline Co., Filing 
Currently Effective FERC Gas Tariff on 
Electronic Media 

May 21.1992. 

Take notice that Phillips gas Pipeline 
Company (PGPL) on May 19.1992, 
resubmitted for filing is currently 
effective FERC ga9 Tariff, Original 
Volume 1, on electronic media without 
any revisions. 

PGPL states that such tariff has been 
and continues to be fully effective since 
its last revision made effective by the 
Federal Energy Regulatory Commission 
as of March 5. 1990 (FERC Order dated 
March 1 , 1990, Docket No. MT88-003). 

PGPL states that a paper copy of this 
tariff has been provided to all affected 
transportation customers. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with rules 211 
and 214 of the Commissions Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before May 29,1992. 

Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 92-12357 Filed 5-27-02; 8:45 am] 

BILLING CODE 6717-01-M 


Office of Fossil Energy 

IFE Docket No. 92-19-NG1 

Oregon Natural Gas Development 
Corp.; Order Granting Blanket 
Authorization to Import Natural Gas 
From Canada 

agency: Department of Energy, Office of 
Fossil Energy. 

ACTION: Notice of an Order Granting 
Blanket Authorization to Import Natural 
Gas From Canada. 


SUMMARY: The Office of Fossil Energy of 
the Department of Energy gives notice 
that it has issued an order granting 
Oregon Natural Gas Development 
Corporation (ONGDC) blanket 
authorization to import a total of 10 Bcf 
of Canadian natural gas over a two-year 
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terra beginning on the date of the First 
delivery. 

A copy of this order is available for 
inspection and copying in the Office of 
Fuels Programs Docket Room. 3F-056, 
Forrestal Building, 1000 Independence 
Avenue. SW.. Washington. DC 20585. 
(202) 586-9478. The docket room is open 
between the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington. DC. May 21.1992. 
Charles F. Vacek, # 

Deputy Assistant Secretary for Fuels 
Programs, Off ice of Fossil Energy. 

(FR Doc. 02-12457 Filed 5-27-92: 8:45 am] 

BILLING CODE t4SO-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPP-50736: FRL-4046-3] 

Issuance of Experimental Use Permits 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has granted 
experimental use permits to the 
follow ing applicants. These permits are 
in accordance with, and subject to. the 
provisions of 40 CFR part 172, which 
defines EPA procedures with respect to 
the use of pesticides for experimental 
use purposes. 

FOR FURTHER INFORMATION CONTACT: By 

mail: Registration Division (H7505C), 
Office of Pesticide Programs. 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. 

In person or by telephone: Contact the 
product manager at the following 
address at the office location or 
telephone number cited in each 
experimental use permit: 1921 Jefferson 
Davis Highway, Arlington. VA. 
SUPPLEMENTARY INFORMATION: EPA has 
issued the following experimental use 
permits: 

100-EUP-92. Extension. Ciba-Geigy 
Corporation. P.O. Box 18300, 

Greensboro, NC 27419. This 
experimental use permit ailow’s the use 
of 4,050 pounds of the growth regulator 
4-(cyclopropyI-a-hydroxy-methylene)- 
3.5-dioxo-cyclohexanecarboxylic acid 
ethyl ester on 2,800 acres of turf grasses 
to evaluate the control of growth of turf 
grasses. The program is authorized in 
the States of Alabama, Arkansas. 
Azizona, California, Colorado. 
Connecticut. Delaware, Florida. Georgia. 
Illinois, Indiana. Iowa, Kansas. 

Kentucky, Louisiana, Maryland. 
Massachusetts, Michigan. Minnesota. 
Mississippi, Missouri, Nebraska. New 


Jersey. New York, North Carolina, Ohio. 
Oklahoma. Oregon, Pennsylvania. 

Rhode Island, South Carolina, 
Tennessee, Texas, Vermont, Virginia. 
Washington, West Virginia, and 
Wisconsin. The experimental use permit 
is effective from March 25,1992 to 
March 25,1993. (Joanne I. Miller. PM 23. 
rm. 237, CM #2, (703-305-7830)) 

62719-EUP-19 . Issuance. Dow Elanco. 
9002 Purdue Road, Indianapolis, IN 
46268-1189. This experimental use 
permit allows the use of 41.01 pounds of 
the herbicide N-(2,6-difluorophenyl)-5- 
methyl-1.2.4-triazolo-[1.5aJ-pyrimidine-2- 
sulfonamide on 608 acres of field corn 
and soybeans to evaluate the control of 
various broadleaf weeds. The program 
is authorized only in the States of 
Alabama. Arkansas, Colorado. 
Delaware, Florida, Georgia, Illinois, 
Indiana. Iowa. Kansas, Kentucky, 
Louisiana. Maryland, Michigan, 
Minnesota, Mississippi. Missouri, 
Nebraska. New Jersey, New York, North 
Carolina, North Dakota, Ohio, 
Oklahoma, Pennsylvania, South 
Carolina. South Dakota. Tennessee, 
Texas, Virginia, and Wisconsin. The 
experimental use permit is effective 
from March 25,1992 to March 25,1993. 
This permit is issued with the limitation 
that all treated crops are destroyed or 
used for research purposes only. (Joanne 
I. Miller. PM 23. rm. 237, CM *2, (703- 
305-7830)) 

62719-EUP-20 . Issuance. Dow Elanco, 
9002 Purdue Road, Indianapolis, IN 
46268-1189. This experimental use 
permit allows the use of 31.24 pounds of 
the herbicides N-(2,B-difluorophenyl)-5- 
methyl-l,2,4-triazelo-(l,5a]-pyrimidine-2- 
sulfonamide and trifluralin on 449 acres 
of soybeans to evaluate the control of 
various annual grasses and broadleaf 
weeds. The program is authorized only 
in the States of Alabama, Arkansas, 
Colorado, Delaware, Florida, Georgia. 
Illinois, Indiana, Iowa, Kansas. 

Kentucky, Louisiana, Maryland, 
Michigan. Minnesota, Mississippi, 
Missouri. Nebraska, New Jersey, New 
York, North Carolina, North Dakota, 
Ohio, Pennsylvania. South Carolina. 
South Dakota. Tennessee, Texas, 
Virginia, and Wisconsin. The 
experimental use permit is effective 
from March 25,1992 to March 25.1993. 
This permit is issued with the limitation 
that all treated crops are destroyed or 
used for research purposes only. (Joanne 
L Miller. PM 23, rm. 237, CM *2. (703- 
305-7830)) 

64296-EUP-l. Issuance. EcoScience 
Corporation, 1 Innovation Drive, 
Worcester, MA 01605. This experimental 
use permit allows the use of the 
biological aquatic herbicide mycellium 
of mycoleptodiscus terrestris on 16 


aquatic acres of drainage canals, lakes, 
ponds, and reservoirs to evaluate the 
control of eurasian watermilfoil. The 
program is authorized only in the States 
of Alabama. Massachusetts, Michigan. 
Minnesota. Oregon. Texas, Vermont, 
and Washington. The experimental use 
permit is effective from December 16, 
1991 to April 30.1993. This permit is 
issued with the limitation that treated 
water is not used for human or animal 
consumption or body contact 
recreational activities. This product 
must not be applied to any sites which 
have endangered plant populations. Do 
not eat or use fish, shellfish or other 
animals or plants for feed from treated 
water. (Susan Lewis, PM 21. rm. 227. CM 
*2, (703-305-6900)) 

352-EUP-152. Extension. E.I. duPont 
deNemours & Company, Inc., 
Agricultural Products, P. O. Box 80038, 
Wilmington, DE 19880-0038. This 
experimental use permit allows the use 
of 670 pounds of the insecticide 
phosphorothioic acid, O.O-diethyl O- 
(1.2,2,2-tetrachloroethyl)ester on 2,000 
acres of com to evaluate the control of 
various insects. The program is 
authorized only in the States of Illinois. 
Indiana. Iowa, Kansas, Kentucky, 
Maryland, Michigan, Minnesota, 
Missouri. Nebraska, New Mexico, Ohio, 
Pennsylvania, South Dakota. Texas, 
Virginia, and Wisconsin. The 
experimental use permit is effective 
from January 16,1992 to January 16,1993. 
A temporary tolerance for residues of 
the active ingredient in or on field corn 
(grain, forage, and fodder) has been 
established. (Dennis Edwards, PM 19, 
rm. 207, CM * 2, (703-305-6386)) 

352-EUP-158. Extension. E.I. duPont 
deNemours & Company, Inc., 
Agricultural Products, P.O. Box 80038, 
Wilmington, DE 19880-0038. This 
experimental use permit allows the use 
of 394.249 pounds of the herbicides 
thifensulfuron methyl and 
dimethylamine salt of 2,4- 
dichlorophenoxyacetic acid on 1,900 
acres of barley and wheat to evaluate 
the control of various weeds. The 
program is authorized only in the States 
of Minnesota, North Dakota, and South 
Dakota. The experimental use permit is 
effective from April 3,1992 to March 1, 
1993. Permanent tolerances for residues 
of the active ingredient in or on barley 
and wheat have been established (40 
CFR 180.142 and 180.439). (Robert 
Taylor. PM 25. rm. 241, CM #2, (703-305- 
6800)) 

279-EUP-122. Renewal. FMC 
Corporation. 2000 Market St., 
Philadelphia. Pennsylvania 19103. This 
experimental use permit allows the use 
of 1,410 pounds of the termiticide 2- 
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methyl[l,r-biphenylJ-3-yl)methyl 3-(2- 
chloro-3,3,3-trifluoro-l-propenyl)-2.2- 
dimethyl-cyclopropanecarboxylate in or 
around 940 structures to evaluate the 
control of termites. The program is 
authorized in the States of Alabama, 
Arizona, Arkansas, California, 

Colorado. Connecticut, Delaware, 
Florida, Georgia, Hawaii, Illinois, 
Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, 
Missouri, Nebraska, New Hampshire, 
New Jersey, New Mexico, New York, 
North Carolina, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Texas, Utah, 
Vermont, Virginia, Washington, and 
West Virginia, and the District of 
Columbia. The experimental use permit 
is effective from December 1,1991 to 
December 1,1992. (George LaRocca, PM 
13, rm. 202, CM #2, (703-305-6100) 
834Q-EUP-13 . Extension. Hoechst 
Celanese Corporation, Route 202-205, 
P.O. Box 2500, Somerville, NJ 08876- 
1258. This experimental use permit 
allows the use of 396 pounds of the 
herbicides (±)-ethyl 2-[4-[(6-chloro-2- 
benzoxazolyl)oxy]phenoxy]propanoate, 
2-ethylhexyl-2,4- 

dichlorophenoxyacetate, and isooctyl 2- 
methyl-4-chlorophenoxyacetate on 3,600 
seres of spring barley to evaluate the 
control of annual grasses and braodleaf 
weeds. The program is authorized only 
in the States of Minnesota, Montana, 
North Dakota, and South Dakota. The 
experimental use permit is effective 
from April 10,1992 to April 10.1993. 
(Joanne I. Miller, PM 23, rm. 237, CM #2, 
(703-305-7830)) 

10182-EUP-54. Issuance. ICI 
Americas, Inc., Agricultural Products. 
New Murphy Road & Concord Pike, 
Wilmington, DE 19897. This 
experimental use permit allows the use 
of 3,264 pounds of the herbicide 
acetochlor on 1,632 acres of com to 
evaluate the control of various weeds. 
The program is authorized only in the 
States of Illinois, Indiana, Iowa. Kansas, 
Minnesota, Missouri, Nebraska, Ohio, 
and South Dakota. The experimental use 
permit is effective from March 31.1992 
to March 31,1993. Temporary tolerances 
for residues of the active ingredient in or 
on com (fodder, forage, and grain) have 
been established. (JoAnne Miller, PM 23, 
rm. 237, CM #2, (703-305-7830)) 
264-EUP-88. Issuance. Rhone-Poulenc 
Ag Company, P.O. Box 12014. T.W. 
Alexander Drive. Research Triangle 
Park, NC 27709. This experimental use 
permit allows the use of 1,040 pounds 
(520 pounds each year) of the fungicide 
aluminum tris(o-ethylphosphonate) on 
2,600 acres (1,300 acres each year) of 


cotton to evaluate the control of pythium 
seedling blight. The program is 
authorized only in the States of 
Alabama, Arkansas, Florida, Georgia, 
Louisiana. Mississippi, Missouri, North 
Carolina, Tennessee, Texas, and 
Virginia. The experimental use permit is 
effective from February 12,1992 to 
January 1,1994. A temporary tolerance 
for residues of the active ingredient in or 
on cotton has been establihsed (Cynthia 
Giles-Parker, PM 22. rm. 229, CM #2, 
(703-305-5540)) 

65458-EUP-l. Issuance. Plato 
Industries, Inc., 9601 Katy Freeway, 

Suite 350, Houston. TX 77024. This 
experimental use permit allows the use 
of 3.17 pounds of the pheromones (IR-Z)- 
l-methyl-2(l-methylethenyl) 
cyclobutane ethanol, (Z}-2-(3,3- 
dimethylcyclohexylidene) ethanol, (Z)- 
(3,3-dimethylcyclohexylidene) 
acetaldehyde, (E)-(3,3- 
dimethylcyclohexylidene) acetaldehyde, 
and 224.67 pounds of the insecticide 
cyano (4fluoro-3-phcnoxyphenyl) 
methyl(2,2-dichIoroethenyl)-2,2-dimethyi 
cyclopropanecarboxylate formulated on 
a bait stick for use in cotton to evaluate 
the control of the cotton boll weevil. A 
total of 6,000 acres is involved. The 
program is authorized only in the States 
of Arkansas, Florida, Georgia, 

Louisiana, Oklahoma. Mississippi, and 
Texas. The experimental use permit is 
effective from March 18.1992 to March 
10,1993. (Phil Hutton, PM 18, rm. 213, 

CM #2, (703-305-7690)) 

707-EUP-121. Renewal. Rohm and 
Haas Company, Independence Mall 
West, Philadelphia, PA 19105. This 
experimental use permit allows the use 
of 468.5 pounds of the fungicide a [2 (4- 
chlorophenyl)ethyl]-a-phenyI-l//-l,2,4- 
triazole-l-propanenitrile on 625 acres of 
stone fruit to collect additional efficacy 
and residue data. The program is 
authorized only in the States of 
Alabama, Arkansas, California, 

Colorado. Delaware, Georgia. Idaho, 
Illinois, Louisiana, Maryland, Michigan, 
Missouri, Montana. New Jersey, North 
Carolina, Ohio, Oregon, Pennsylvania, 
South Carolina, Texas. Utah. Virginia, 
Washington, West Virginia, and 
Wisconsin. The experimental use permit 
is effective from March 20,1992 to 
October 31,1993. A temporary tolerance 
for residues of the active ingredient in or 
on stone fruit has been established. 
(Cynthia Giles-Parker, PM 22. rra. 229, 

CM #2, (703-305-5540)) 

55947-EUP-ll. Issuance. Sandoz Crop 
Protection, 1300 East Toughy Avenue, 

Des Plaines, Illinois 60018. This 
experimental use permit allows the use 
of 3.390 pounds of the herbicide 2- 
chloro-N-[(l-methyl-2-methoxy)J-N-{2,4- 


dimethyl-thien-3-yl)-acetamide on 3,920 
acres of com to evaluate the control of 
various weeds. The program is 
authorized only in the States of 
Colorado. Georgia, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Maryland, 
Michigan, Minnesota, Missouri, 
Nebraska, New York, North Carolina, 
North Dakota, Pennsylvania, Ohio, 
South Dakota. Tennessee, Texas, 
Virginia, and Wisconsin. The 
experimental use permit is effective 
from March 13,1992 to March 1,1993, A 
temporary tolerance for residues of the 
active ingredient in or on com has been 
established. (Cynthia Giles-Parker, PM 
22. rm. 229, CM #2. (703-305-5540)) 

55947-EUP-13. Issuance. Sandoz Crop 
Protection, 1300 East Toughy Avenue, 
Des Plaines. Illinois 60018. This 
experimental use permit allows the use 
of 6,780 pounds of the herbicide 2- 
chloro-N-[(l-methyl-2-methoxy)ethyl]-N- 
(2,4-dimethyl-thien-3-yl)-acetamide on 
7.840 acres (3,920 acres each year) of 
soybeans to evaluate the control of 
various weeds. The program is 
authorized only in the States of 
Arkansas, Delaware, Georgia, Illinois, 
Indiana. Iowa, Kansas, Louisiana, 
Maryland, Michigan, Minnesota, 
Mississippi, Missouri, Nebraska. North 
Carolina, North Dakota. Ohio, South 
Dakota, Tennessee, Texas, and 
Wisconsin. The experimental use permit 
is effective from March 13,1992 to 
March 1,1994. A temporary tolerance 
for residues of the active ingredient in or 
on soybeans has been established. 
(Cynthia Giles-Parker, PM 22, rm. 229, 
CM #2, (703-305-5540)) 

55947-EUP-14. Issuance. Sandoz Crop 
Protection, 1300 East Toughy Avenue, 
Des Plaines. Illinois 60018. This 
experimental use permit allows the use 
of 298 pounds of the fungicide a-(4- 
chlorophenyl)-a-(l-cyclopropylethyl)- 
lH-l,2,4-triazole-l-ethanol on 276 acres 
of turf to evaluate the control of certain 
diseases of grass on golf courses. The 
program is authorized only in the States 
of Connecticut. Illinois. Indiana, 
Kentucky, Maryland, New Jersey. North 
Carolina. Ohio, Pennsylvania, South 
Carolina, and Virginia. The 
experimental use permit is effective 
from February 5,1992 to February 4. 

1993. (Susan Lewis, PM 21, rm. 227, CM 
#2, (703-305-0900)) 

612-EUP-l. Renewal. Unocal 
Corporation, 3960 Industrial Blvd., Suite 
600-B, West Sacramento, CA 95691. This 
experimental use permit allows the use 
of 716,860 pounds of the nematicidte 
sodium tetrathiocarbonate on 400 acres 
of almonds, apricots, grapefruit, grapes, 
lemons, oranges, peaches, plums, and 
tomatoes to evaluate the control of 
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various nematodes. The experimental 
use permit is authorized only in the 
States of Arizona. California. Florida, 
Texas, and Washington. The 
experimental use permit is effective 
from February 11,1992 to December 15, 
1993. Temporary tolerances for residues 
of the active ingredient in or on 
almonds, almond hulls, apricots, 
grapefruit, grapes, lemons, oranges, 
peaches, plums (fresh prunes) and 
tomatoes have been established. 
(Cynthia Giles-Parker. PM 22, rm. 229, 
CM #2. (703-305-5540)) 

612-EUP-6. Renewal. Unocal 
Corporation, 3960 Industrial Blvd.. Suite 
600-B, West Sacramento, CA 95691. This 
experimental use permit allows the use 
of 123,337.50 pounds of the herbicide 
monocarbamide sulfate on 3.000 acres of 
cotton to evaluate the control of various 
annual broadleaf weeds. The program is 
authorized only in the State of Georgia 
in the following counties: Clay, Miller, 
Randolf, and Terrell. The experimental 
use permit is effective from April 15, 

1992 to September 15.1992. A permanent 
exemption from the requirement of a 
tolerance for residues of the active 
ingredient in or on all raw agricultural 
commodities has been established (40 
CFR 180.1084). (Robert Taylor. PM 25, 
rm. 241. CM #2. (703-305-6800)) 

Persons wishing to review these 
experimental use permits are referred to 
the designated product managers. 
Inquires concerning these permits 
should be directed to the persons cited 
above. It is suggested that interested 
persons call before visiting the EPA 
office, so that the appropriate file may 
be made available for inspection 
purposes from 8 a.m. to 4 p.m., Monday 
through Friday, excluding legal holidays. 

Authority: 7 U.S.C. 136. 

Dated: May 15.1992. 

Anne E. Lindsay, 

Director. Registration Division. Office of 
Pesticide Programs , 

(FR Doc. 92-12432 Filed 5-27-92: 8:45 am) 

PILLING CODE 6560-50-* 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

(FEM A-3903-EM1 

Federated States of Micronesia; 
Emergency Declaration and Related 
Determinations 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Notice. 

summary: This is a notice of the 
Presidential declaration of an 
emergency for the Federated States of 


Micronesia (FEMA-3093-EM). dated 
May 20,1992, and related 
determinations. 

EFFECTIVE DATE: May 20,1992. 

FOR FURTHER INFORMATION CONTACT: 

Pauline C. Campbell, Disaster 
Assistance Programs, Federal 
Emergency Management Agency, 
Washington. DC 20472. (202) 646-3606. 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated May 
20,1992, the President declared an 
emergency under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.) % as follows: 

I have determined that the situation in 
certain areas of the Federated States of 
Micronesia, which occurred as a result of 
drought on March 30,1992, and continuing is 
of sufficient severity and magnitude to 
warrant an emergency declaration under title 
V, section 501(a), of the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act (“the Stafford Act”). I. therefore, declare 
that such an emergency exists in the 
Federated States of Micronesia. 

You are authorized to coordinate all 
disaster relief efforts which have the purpose 
of alleviating the hardship and suffering 
caused by the emergency on the local 
population, and to provide appropriate 
emergency assistance, authorized under title 
V of the Stafford Act, to save lives, protect 
property and public health and safety, and 
lessen or avert the threat of a catastrophe in 
the designated areas. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal emergency 
assistance and administrative expenses. 
Consistent with the requirement that Federal 
assistance be supplemental, any Federal 
funds provided under the Stafford Act will be 
limited to 75 percent of the total eligible 
costs. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint A. Roy Kite of the 
Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
emergency. 

I do hereby determine the following 
areas of the Federated States of 
Micronesia to have been affected 
adversely by this declared emergency: 

Emergency assistance to Pulap, Tamatam. 
Puluwat, Houk (Pulusuk) in the Western 
Islands. Onoun (Ulul), Piherarh. Onari, 

Magur. Ono in Namonwuito Atoll. Murilo, 
Nomwin, Fananu, Ruo in the Hall Islands, 
and Fefan. Uman, Udot. Polle, Patta, 
Romalum, Tsis, Fono. Fanapanges. Eot, 
Parem. Pis-Paneu, and Etten in the Lagoon 
Islands of Chuuk State. 


(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Wallace E. Stickney, 

Director. 

[FR Doc. 92-12411 Filed 5-27-92: 8:45 am) 

BILUNG CODE 6718-02-M 


[FEMA-944-DR] 

Virginia; Major Disaster and Related 
Determinations 

agency: Federal Emergency 
Management Agency (FEMA). 
action: Notice. 

summary: This is a notice of the 
Presidential declaration of a major 
disaster for the Commonwealth of 
Virginia (FEMA-944-DR), dated May 19. 
1992, and related determinations. 
EFFECTIVE DATE: May 19. 1992. 

FOR FURTHER INFORMATION CONTACT: 
Neva K. Elliott. Disaster Assistance 
Programs. Federal Emergency 
Management Agency. Washington, DC 
20472, (202) 646-3614. 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given that, in a letter dated May 
19,1992, the President declared a major 
disaster under the authority of the 
Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (42 U.S.C. 
5121 et seq.), as follows: 

I have determined that the damage in 
certain areas of the Commonwealth of 
Virginia, resulting from severe storms and 
flooding on April 21-22,1992, is of sufficient 
severity and magnitude to warrant a major 
disaster declaration under the Robert T. 
Stafford Disaster Relief and Emergency 
Assistance Act (“the Stafford Act”). I, 
therefore, declare that such a major disaster 
exists in the Commonwealth of Virginia. 

In order to provide Federal assistance, you 
are hereby authorized to allocate from funds 
available for these purposes, such amounts 
as you find necessary for Federal disaster 
assistance and administrative expenses. 

You are authorized to provide Individual 
Assistance and Public Assistance in the 
designated areas. Consistent with the 
requirement that Federal assistance be 
supplemental, and Federal funds provided 
under the Stafford Act for Public Assistance 
will be limited to 75 percent of the total 
eligible costs. 

The time period prescribed for the 
implementation of section 310(a), 

Priority to Certain Applications for 
Public Facility and Public Housing 
Assistance, 42 U.S.C. 5153, shall be for a 
period not to exceed six months after 
the date of this declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emergency Management 
Agency under Executive Order 12148,1 
hereby appoint Robert J. Adamcik of the 
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Federal Emergency Management 
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the Commonwealth of Virginia 
to have been affected adversely by this 
declared major disaster: 

The counties of Albemarle, Amherst, 
Augusta. Bedford. Botetourt, Carroll, Craig, 
Floyd, Franklin. Greene. Montgomery. 
Nelson, Page. Patrick. Pulaski. 
Rappahannock. Roanoke. Rockbridge, 
Rockingham, and Warren; and the cities of 
Buena Vista, Roanoke, and Salem. 

(Catalog of Federal Domestic Assistance No. 
83.516, Disaster Assistance.) 

Wallace E. Stickney, 

Director. 

[FR Doc. 92-12410 Filed 5-27-92; 8:45 am] 

BILLING CODE 8718-02-M 


FEDERAL MARITIME COMMISSION 

Long Beach Container Terminal, Inc.; 
et a!.; Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission. 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federal Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200666 

Title: Long Beach Terminals. Inc./ 
APL/OOCL Inc. Terminal and 
Stevedoring Agreement. 

Parties: 

Long Beach Container Terminal, Inc. 

(“LBCn 

American President Lines. Ltd. 

(“APL”) 

Orient Overseas Container Line. Ltd. 

(“OOCL") 

Synopsis: The subject Agreement 
between the liner operators APL and 
OOCL, both of which are parties to a 
reciprocal space charter agreement, and 
LBCT provides for terminal stevedoring 
services at the Long Beach Container 
Terminal. 

Dated: May 22,1992. 


By order of the Federal Maritime 
Commission, 
foseph C. Polking, 

Secretary. 

[FR Doc. 92-12474 Filed 5-27-92; 8:45 am| 

BILUNG COOE 8730-0t-M 


Port Authority to New York and New 
Jersey/Bermuda Container Line, Ltd.; 
Agreement(s) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreements(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., Room 10325. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573. within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in 572.603 of title 46 
of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200664. 

Title: Port Authority of New York & 
New Jersey/Bermuda Container Line, 
Ltd., Incentive Agreement. 

Parties: 

The Port Authority of New York & 

New Jersey (“Port Authority”) 

Bermuda Container Line, Ltd. 

Synopsis: The Agreement provides for 
the Port Authority to make incentive 
payments to Bermuda Container Line, 
Ltd., for each loaded container shipped 
by rail to or from points more than 260 
miles from the port. 

Agreement No.: 212-009847-029. 

Title: U.S. Atlantic Coast/Brazil 
Agreement. 

Parties: 

Companhia de Navegacao Lloyd 
Brasileiro 

Companhia de Navegacao Maritima 
Netumar 

Companhia Maritima Nacional 

American Transport Lines, Inc. 

Synopsis: The proposed amendment 
will extend the 98 percent carrying rate 
to December 31,1992. 

Agreement No.: 212-009848-028. 

Title: U.S. Gulf Ports/Brazil 
Agreement. 

Parties: 

Companhia de Navegacao Lloyd 
Brasileiro 

Companhia Maritima Nacional 

American Transport Lines. Inc. 


Synopsis: The proposed amendment 
will extend the 95 percent carrying rate 
to December 31,1992. It will make other 
nonsubstantive changes. 

Agreement No.: 212-010027-035. 

Title: Brazil/U.S. Atlantic Coast 
Agreement. 

Parties: 

American Transport Lines, Inc. 
Companhia de Navegacao Lloyd 
Brasileiro 

Companhia de Navegacao Martima 
Netumar 

Companhia Maritima Nacional 
Empresa Lineas Maritimas Argentinas 
S.A. 

Synopsis: The proposed amendment 
will add A. Bottacchi S.A. de 
Navegacion as a party to the Agreement. 
It will also extend the special 98 percent 
carrying rate for all cargo through 
December 31,1992. 

Agreement No.: 212-010320-026. 

Title: Brazil/U.S. Gulf Ports 
Agreement. 

Parties: 

Companhia de Navegacao Lloyd 
Brasileiro 

Companhia Maritima Nacional 
American Transport Lines, Inc. 
Empresa Lineas Maritimas Argentinas 
S.A. 

Synopsis: The proposed amendment 
will add A. Bottacchi S.A. de 
Navegacion as a party to the Agreement. 
It will also extend the 95 percent 
carrying deduction through December 
31,1992. 

By order of the Federal Maritime 
Commission. 

Dated: May 21,1992. 
foseph C. Polking, 

Secretary. 

[FR Doc. 92-12334 Filed 5-27-92; 8:45 am] 

6ILUNG COOE 6730-01-M 


Ocean Foreign Forwarder License 
Revocations 

Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR part 510. 

License Number: 399. 

Name: Wayne M. Withrow & Co. 

Address: 796 West 9th Street, San 
Pedro, CA 90731. 

Date Revoked: December 26,1990. 

Reason: Failed to furnish a valid 
surety bond. 

License Number: 365. 
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Name: Maximino M. Zarate. 

Address: 73-16 164th Street. Flushing. 
NY 11366. 

Date Revoked: April 15,1992. 

Reason: Surrendered license 
voluntarily. 

License Number 235. 

Name: T.D. Downing Company. 
Address: 256 Marginal Street, East 
Boston. MA 0212a 
Date Revoked: April 18.1992. 

Reason: Failed to furnish a valid 
surety bond. 

License Number 3448. 

Nome.-Foreign Freight Forwarding 
Services of Oregon. Inc. 

Address: 2326C N.W. Everett. 
Portland. Oregon 97210. 

Date Revoked: April 19,1992. 

Reason: Surrendered license 
voluntarily. 

License Number 1977-R. 

Name: Staben Forwarding Co. 
Address: 5555 West Loop So., Suite 
470, Bellaire. TX 77401. 

Date Revoked: May 4.1992. 

Reason: Surrendered license 
voluntarily. 

Bryant L. Van Brakie. 

Director Bureau of Tariffs. Certification and 
Licensing. 

(FR Doc. 92-12333 Filed 5-27-92; 8:45 am) 

BILLING CODE $730-01 -U 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

(Program Announcement 242J 

Cooperative Agreements for 
Childhood Lead Poisoning 
Intervention Study; Amendment 

A notice announcing the availability 
of Fiscal Year 1992 funds for cooperative 
agreements for Childhood Lead 
Poisoning Intervention Studies was 
published in the Federal Register on 
May 13.1992. {57 FR 20492). The notice 
is amended as follow's: 

On page 20492. second column, under 
the heading "Eligible Applicants," the 
first sentence should read: "Eligible 
applicants are state and local health 
departments, other state or local 
government agencies or departments, or 
their bona fide agents or 
instrumentalities with active programs 
to screen, identify, and medically and 
environmentally manage lead-poisoned 
children." 

All other information and 
requirements of the May 13,1992, 

Federal Register notice remain the same. 


Dated: May 21.1992. 

Robert L Foster, 

Acting Associate Director for Management 
and Operations. Centers for Disease Control. 

(FR Doc. 92-12456 Filed 5-27-92; 8:45 am) 
BILLING CODE 4160-18-M 


Food and Drug Administration 
(Docket No. 92N-0164] 

Submission of Animal Drug 
Applications to the Food and Drug 
Administration Using Computer 
Technology 

agency; Food and Drug Administration, 
HHS. 

action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that it will accept the submission of 
information for new animal drug 
applications (NADA’s) using a variety of 
computer systems. This notice describes 
hardware and software systems 
currently in use in the Center for 
Veterinary Medicine (CVM) and sets 
forth goals for future electronic 
submissions to CVM. CVM will no 
longer restrict the acceptance of 
computer-assisted submissions to floppy 
disks compatible with existing computer 
systems. This notice also provides new 
animal drug sponsors with guidance for 
making application submissions. CVM 
invites participation of interested parties 
to develop computer hardware and 
software systems to aid in the 
submission, review, and approval of 
applications. This action will improve 
the efficiency of CVM’s NADA review 
and approval process by facilitating the 
use of computer technology. 
dates: Comments by November 30, 

1992. 

ADDRESSES: Submit written comments 
to the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, rm. 1-23,12420 
Parklawn Dr.. Rockville, MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Robert C. Livingston. Center for 
Veterinary Medicine (HFV-100), Food 
and Drug Administration, 7500 Standish 
PL, Rockville, MD 20855. 301-295-8620. 
SUPPLEMENTARY INFORMATION: 

1. Background 

FDA must approve any new animal 
drug before it may be marketed in the 
United States. For the sponsor of an 
NADA to obtain approval to market an 
animal drug in the United States, 
carefully controlled investigations must 
be conducted, and considerable 
information regarding safety and 


effectiveness of the animal drug must be 
collected and submitted to CVM for 
review. 

In a continuing FDA-wide effort to 
improve the speed, quality, and 
efficiency of its review process. CVM is 
committed to employ the use of 
computer technology. In a notice 
published in the Federal Register of 
September 15.1988 (53 FR 35912), FDA’s 
Center for Drug Evaluation and 
Research put forth a guidance for the 
submission to FDA of new drug 
applications and related documents 
using computer technology. In this 
notice. CVM is similarly providing 
guidance for the submission to FDA of 
information to NADA’s by using 
computer technology. This procedure 
will also apply to related documents 
processed by CVM, including 
abbreviated new animal drug 
applications, investigational new animal 
drug applications (INADA’s), and 
veterinary master files (VMFs). 

To further improve its review process, 
CVM is also committed to reducing as 
much as possible the amount of paper 
and storage space that it requires and to 
improving the accessibility of 
information stored in its files. 

II. CVM Experience With Electronic 
Submissions 

CVM currently allows a sponsor to 
submit electronic information to FDA on 
floppy disks (with simultaneous 
submission of the hard copy) for use by 
individual reviewers in reviewing an 
official submission. CVM has a central 
computer with a CVM-wide network. 
Nearly all reviewers and managers in 
CVM have access to the central 
computer and have individual personal 
computers. CVM uses VAX as its 
central computer. CVM uses DOS-based 
and Macintosh personal computers. 
CVM has the ability to communicate 
and exchange some documents 
electronically between its various 
organizations. Applicants are 
encouraged to continue to develop the 
use of CVM’8 computer capability to 
improve the review process and to 
submit specific information appropriate 
to this medium. Some applicants have 
submitted information on floppy disks to 
CVM reviewers to aid in the review of 
their applications, resulting m improved 
communication with FDA. Currently, 
information on floppy disks submitted to 
CVM must be accompanied by the hard 
copy. 

III. Guidance On Computer-Assisted 
Submission of NADA's 

CVM considers the current situation 
to be limited in scope and hopes to 
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increase the awareness of and the 
applicability of computer-assisted 
submission of materials. Therefore. 

CVM is inviting interested parties to 
submit NADA‘s or related documents in 
electronic form using a computer 
environment that is appropriate and 
convenient to the applicant and to CVM 
reviewers. While CVM encourages 
applicants or their representatives to 
develop computer-assisted submissions 
in environments that are compatible 
with, or similar to, those currently in use 
by CVM to avoid time-consuming 
learning periods and unproductive 
training, this is no longer a requirement. 
Computer-assisted submissions, if 
compatible, need not be limited to CVM 
computer systems. 

Hardware or software provided by the 
applicant, to be used in the CVM review 
of the submission, would remain the 
property of the applicant and be 
returned upon completion of the review. 
The hard copy must continue to 
accompany the computer-assisted 
submission. CVM requests, however, 
that before any electronic submission is 
presented to CVM, that it be discussed 
with CVM officials so that any potential 
logistics problems may be worked out in 
advance. 

IV. Goals 

To achieve CVM’s goal to improve its 
review process. CVM plans to ultimately 
achieve a database of information, 
comprised of NADA's, INAD’s and 
VMF’s, that is independent of computer 
hardware, that is of archival quality, 
and that is protected from obsolescence. 
CVM recognizes that to achieve this 
type of database, widely accepted 
standards need to evolve for the 
interchange of various types of 
information that will be submitted on 
electronic media, e.g., standards for text, 
for graphics and images, and numerical 
data. These standards need to be 
independent of hardware and operating 
environments so that information can be 
easily and accurately transferred 
between users and environments, now 
and in the future. Information must be 
retained without the necessity of paper 
copies and must be accessible, 
searchable, and retrievable. 

CVM is considering various standards 
for exchange of text and numerical data 
with NADA sponsors. Currently, there 
are no universal standards available for 
text or data that are completely 
acceptable. The use of the American 
Standard Code for Information 
Interchange (or ASCII) text characters, 
for example, is limited and does not 
provide the full power of modem word 
processing programs. Although some 
major commercial software developers 


are now producing databases and word 
processing and desktop publishing 
programs for use on multiple platforms, 
no universal standard has yet evolved. 

Therefore, CVM is accepting 
submissions using various commercial 
application programs. CVM uses certain 
commercially available programs for 
word processing and data manipulation 
and encourages their use by industry in 
computer-assisted NADA submissions. 
Further information can be obtained by 
contacting CVM (address above). The 
use of propriety software in CVM does 
not meet its long-range goal, but it does 
aid in improving the efficiency of the 
review process immediately without 
waiting for the nonproprietary standards 
to be developed. CVM invites interested 
parties, through their appropriate 
organizations and associations, to help 
develop standards that will enable CVM 
to achieve its long-term goal and meet 
its needs and those of the sponsors. 

V. Comments 

Interested persons are encouraged to 
submit comments and suggestions 
regarding computer-assisted 
submissions. CVM is soliciting the help 
of interested persons in developing 
computer-assisted NADA’s and related 
submissions for review by CVM. 
Comments will be used in developing 
and assessing standards for electronic 
exchange of information. 

Interested persons may, on or before 
November 30,1992, submit to the 
Dockets Management Branch (address 
above) written comments regarding this 
notice. Two copies of any comments are 
to be submitted, except that individuals 
may submit one copy. Comments are to 
be identified with the docket number 
found in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

This notice is not an offer to buy, a 
solicitation of offers to sell, or an 
endorsement of any specific products or 
services. 

Dated: May 21.1992. 

Michael R. Taylor, 

Deputy Commissioner for Policy. 

[FR Doc. 92-12469 Filed 5-27-92; 8:45 am) 
BILLING COOE 4160-01-M 


(Docket No. 92N-0191] 

The Upjohn Co.; Withdrawal of 
Approval of NADA's 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 


summary: The Food and Drug 
Administration (FDA) is withdrawing 
approval of two new animal drug 
applications (NADA’s) held by The 
Upjohn Co. One NADA provides for the 
use of Delta-Cortef® (prednisolone) 
tablets in cattle, dogs, cats, and horses. 
The other NADA provides for the use of 
Predef® (isoflupredone) boluses in 
cattle and horses. The sponsor 
requested the withdrawal of approval of 
these NADA’s. 

EFFECTIVE DATE: June 8. 1992. 

FOR FURTHER INFORMATION CONTACT: 

Mohammad I. Sharar. Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 7500 Standish 
PI.. Rockville, MD 20855, 301-295-8749. 

SUPPLEMENTARY INFORMATION: The 

Upjohn Co., Kalamazoo, MI 49001, is the 
sponsor of NADA 9-987, which provides 
for the use of Delta-Cortef® 
(prednisolone) tablets in cattle, dogs, 
cats, and horses, and NADA 12-555, 
which provides for the use of Predef® 
(isoflupredone) boluses in cattle and 
horses. By letters of February 19,1992, 
for NADA 9-987, and January 3,1992, for 
NADA 12-555, the sponsor stated the 
products are no longer marketed, 
requested voluntary withdrawal of 
approval of the NADA’s (animal use 
only), and waived opportunity for a 
hearing. 

Therefore, under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10) and redelegated to the 
Center for Veterinary Medicine (21 CFR 
5.84), and in accordance with § 514.115 
Withdrawal of approval of applications 
(21 CFR 514.115), notice is given that 
approval of NADA 9-987 (animal use 
only) and NADA 12-555 and all 
supplements and amendments thereto is 
hereby withdrawn, effective June 8, 

1992. 

These actions concern animal drugs 
only. Human use of Delta-Cortef® 
(prednisolone) tablets as provided in 
NDA 9-987 is not affected by this action. 

Dated: May 20.1992. 

Michael R. Taylor, 

Deputy Commissioner for Policy. 

[FR Doc. 92-12472 Filed 5-27-92: 8:45 am| 

BILLING COOE 416O-01-F 


National Institute of Health 

National Institute of Environmental 
Health Sciences; Meeting of National 
Advisory Environmental Health 
Sciences Council 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
National Advisory Environmental 
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Health Sciences Council, May 26-27, 
1992, at the National Institute of 
Environmental Health Sciences, Building 
101 Conference Room. South Campus. 
Research Triangle Park. North Carolina. 

This meeting will be open to the 
public on May 26 from 9 a.m. to 
approximately 10:30 a.m. for the report 
of the Director, NIEHS. and for 
discussion of the NIEHS budget, 
program policies and issues, recent 
legislation, and other items of interest. 
Attendance by the public will be limited 
to space available. 

In accordance with the provisions set 
forth in sections 552b(c)(4) and 
552b(c)(6), title 5. U.S.C and section 
10(d) of Public Law 92-463, the meeting 
will be closed to the public on May 26. 
from approximately 10:30 to 
adjournment on May 27, for the review, 
discussion and evaluation of individual 
grant applications. These applications 
and the discussions could reveal 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

This notice is being published later 
than the 15 days prior to the meeting due 
to the difficulty of coordinating 
schedules. 

Winona Herrell. Committee 
Management Office, NIEHS, Bldg. 31. 

Rm. 2B55, NIH, Bethesda, Md. 20892 
(301) 496-3511, will provide summaries 
of the meeting and rosters of council 
members. 

Dr. Anne Sassaman, Director, Division 
of Extramural Research and Training. 
NIEHS, P.O. Box 12233, Research 
Triangle Park, North Carolina 27709, 
(919) 541-7723, FTS 629-7723, FTS 629- 
7723, will furnish substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program Nos. 93.113, Biological Response to 
Environmental Agents: 93.114. Applied 
Toxicological Research and Testing; 93.115. 
Biometry and Risk Estimation; 93.894, 
Resource and Manpower Development 
National Institutes of Health) 

Dated: May 13,1992. 

Susan K. Feldman, 

Committee Management Officer. NIH. 

[FR Doc. 92-12495 Filed 5-27-92: 8:45 am) 

BILLING CODE 4140-91-M 


National Institutes of Health 

National Eye institute; Meeting of the 
National Advisory Eye Council 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 


National Advisory Eye Council (NAEC) 
on May 28. in Building 31C, Conference 
Room 8, National Institutes of Health, 
Bethesda. Maryland. 

The NAEC meeting will be open to the 
public on May 28 from 8 a.m. until 
approximately 10 a.m. for discussion of 
program policies and issues. Attendance 
by the public at the open sessions will 
be limited to space available. 

In accordance with provisions set 
forth in sections 552b(c}(4) and 
522b(c)(6). title 5, U.S.C. and section 
10(d) of Public Law 92-463, the Council 
meeting will be closed to the public from 
approximately 10 a.m. on May 28 until 
the adjournment for the review, 
discussion, and evaluation of individual 
grant applications. These applications 
and the discussions could reveal 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Lois DeNinno, Committee 
Management Officer, NEI, Building 31. 
room 6A04, NIH, Bethesda, Maryland 
20892, (301) 496-9110, will provide a 
summary of the meeting, roster of 
committee members, and substantive 
program information upon request. 

(Catalog of Federal Domestic Assistance 
Programs. Nos. 93.867, Retinal and Choroidal 
Diseases Research; 93.868. Anterior Segment 
Diseases Research: and 93871. Strabismus. 
Amblyopia and Visual Processing: National 
Institutes of Health.) 

Dated: May 13.1992 
Susan K. Feldman, 

Committee Management Officer. NIH. 

[FR Doc. 91-12496 Filed 5-27-92; 8.45 am] 

BILLING CODE 4140-01-M 


National Heart, Lung, and Blood 
Institute; Meeting 

Pursuant to Public Law 92-463, notice 
is hereby given of the meetings of the 
following Heart. Lung, and Blood 
Special Emphasis Panels. 

These meetings will be open to the 
public to discuss administrative details 
relating to Special Emphasis Panel (SEP) 
business for approximately one half 
hour at the beginning of the first session 
of each meeting. Attendance by the 
public will be limited to space available. 
These meetings will be closed therefore 
in accordance with the provisions set 
forth in section 552b(c)(4) and 552b(c)(6). 
title 5. U.S.C. and section 10(d) of Public 
Law 92-463, for the review, discussion 
and evaluation of individual contract 
proposals. These contracts and the 
discussions could reveal confidential 


trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

The Office of Committee 
Management National Heath, Lung, and 
Blood Institute, Westwood Building, 
room 7A15. National Institutes of 
Health, Bethesda. Maryland 20892. 
telephone 301-496-7548, will furnish 
meeting information upon request Since 
it is necessary to schedule meetings well 
in advance, it is suggested that anyone 
planning to attend a meeting contact the 
Scientific Review Administrator to 
confirm the exact date. time, and 
location. 

Name of Pane!: NHLB1 SEP on RFP for the 
Raynaud’s Treatment Study 

Scientific Review Administrator: Dr. Lynn 
Amende. Telephone: 301-496-8818. 

Dates of Meeting: May 28-29.1992 

Place of Meeting: Chevy Chase Holiday 
Inn. Chevy Chase. Maryland. 

Time of Meeting: 8 p.m. 

Name of Panel NHLBI SEP on RFP 
Peripheral Arterial Disease—Pilot Study 

Scientific Review Administrator: Dr. C. 
James Scheirer. Telephone: 301-496-7363. 

Dates of Meeting: June 2.-3,1992. 

Place of Meeting: Bethesda Ramada Hotel 
Bethesda Mary land. 

Time of Meeting: 8 p.m. 

(Catalog of Federal Domestic Assistance 
Program Nos. 93.837, Heart and Vascular 
Diseases Research; 93.838. Lung Disease 
Research; and 93.839, Blood Diseases and 
Resources Research. National Institutes of 
Health.) 

Dated: May 13,1992. 

Susan K. Feldman, 

Committee Management Officer NIH. 

[FR Doc. 92-12497 Filed 5-27-92: 8:45 amj 
BILLING CODE 4140-01-11 


National Cancer Institute; Meeting of 
the Cancer Education Review 
Committee 

Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Cancer Education Review Committee, 
National Cancer Institute, on June 1, 
1992, Holiday Inn Chevy Chase, 5520 
Wisconsin Avenue. Chevy Chase, 

Mary land 20815. 

This meeting will be open to the 
public on June 1,1992, from 8:30 a.m. to 
9:00 a.m.. to review administrative 
details and other cancer education 
review issues. Attendance by the public 
will be limited to space available. 

In accordance with the provisions set 
forth in sections 552b(c)(4) and 
55lb[c)(6), title 5, U.S.C. and section 
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10(d) of Public Law 92-463. the meeting 
will be closed to the public on June 1 
from 9 a.m. to adjournment for the 
review, discussion, and evaluation of 
individual grant applications. These 
applications and the discussion could 
reveal confidential trade secrets or 
commercial property such as patentable 
material and personal information 
concerning Individuals associated with 
the applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Carole Frank, Committee 
Management Officer. National Cancer 
Institute. Building 31, room 10A06, 
National Institutes of Health, Bethesda. 
Maryland 20892 (301/496-5700) will 
provide summaries of the meeting and 
rosters of committee members upon 
request. 

Dr. John W. Abrell, Scientific Review 
Administrator, Cancer Education 
Review Committee, National Cancer 
Institute. 5333 Westbard Avenue, room 
834, National Institutes of Health, 
Bethesda, Maryland 20892 (301/496- 
9767) will furnish substantive program 
information. 

(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398. Cancer Research Manpower; 
93.399, Cancer Control). 

Dated: May 13.1992. 

Susan K. Feldman, 

Committee Management Officer , NIH. 

[FR Doc. 92-12498 Filed 5-27-92; 8:45 am] 

BILLING COD€ 4140-01-M 


Public Health Service 

National Toxicology Program (NTP) 
Board of Scientific Counselors 
Meeting; Review of Draft NTP 
Technical Reports 

Pursuant to Public Law 92-463, notice 
is hereby given of the next meeting of 
the NTP Board of Scientific Counselors’ 
Technical Report Review Subcommittee 
on June 23 and 24,1992, in the 
Conference Center, Building 101. South 
Campus. National Institute of 
Environmental Health Sciences 
(NIEHS). Ill Alexander Drive. Research 
Triangle Park, North Carolina. The 
meeting will begin at 8:30 a.m. both day9 
and is open to the public. The primary 
agenda topic is the peer review of draft 
Technical Reports of long-term 
toxicology and carcinogenesis studies 
and short-term toxicity studies from the 
National Toxicology Program. 

Tentatively scheduled to be peer 
reviewed on June 23 and 24 are draft 
Reports of long-term studies on eight 
chemicals, listed alphabetically, along 
with supporting information on Table 1. 
All studies were done using Fischer 344 
rats and B6C3F1 mice. The order of 
review is given in the far right column of 
the table. 

Also scheduled to be peer reviewed 
are draft Technical Report of toxicity 
studies on five chemicals, listed 
alphabetically, along with supporting 
information on Table 2. Order of 
presentation is given in the far right 
column of the table. 

Persons wanting to make a formal 
presentation regarding a particular 


Technical Report must notify the 
Executive Secretary by telephone or by 
Mail no later than June 17,1992, and 
provide a written copy in advance of the 
meeting so copies can be made and 
distributed to all Panel members and 
staff and made available at the meeting 
for attendees. Oral presentations should 
supplement and not Just repeat the 
written statement. Presentations should 
be limited to no more than five minutes. 

The program would welcome 
receiving toxicology and carcinogenesis 
information from completed, ongoing, or 
planned studies by others, as well as 
current production data, human 
exposures information, and use patterns 
on any of the studies listed in this 
announcement. Please contact the staff 
scientist as early as possible by 
telephone or by mail to: NIEHS. P.O. 

Box 12233, Research Triangle Park 
fRTP), North Carolina 27709. 

The Executive Secretary, Dr. Larry G. 
Hart. P.O. Box 12233, Research Triangle 
Park. North Carolina 27709 (telephone 
919/541-3971) will furnish final agenda, 
a roster of Subcommittee members, and 
other program information prior to the 
meeting. Summary minutes subsequent 
to the meeting will be available upon 
request. 

Dated: May 18.1992. 

Kenneth Olden. 

Director. National Toxicology Program . 


Table 1.—Summary Data for NTP Long-Term Toxicology and Carcinogenesis Technical Reports Scheduled for Peer 
Review at the Board of Scientific Counselors’ Meeting of the Technical Reports Review Subcommittee on June 
23-24, 1992, Research TRIANGLE PARK, NORTH CAROLINA 


Reviewer assignments 


Chemical CAS No. 

Staff scientist/ technical 
report No. 

Primary uses 

Route/exposure levels 

Study laboratory 

Review 

order 

Coumann 91 -64-5 __ 

Dr. J. Dunnick, 919- 
541-4811. TR-422. 
06/23/92E. 

Odor enhancing agent in per¬ 
fumes, pharmaceutic aid 
(flavor). 

Oral, gavage (corn oil): R: 
0.25.50,100; M: 0,50,100.200 
mg/kg/60 & 70 per group re¬ 
spectively. 

Amencan Biogenics 

Corp. (Bioassay 
Systems) 

3 

2.3-Dibromo-l-Propanol. 
96-13-9 

Dr K. Abdo, 919-541- 
7819. TR-400, 06/23/ 
92E. 

Chemical intermediate for flame 
retardants, insecticides and 
pharmaceuticals. 

Skin paint (ethanol): R. 
0.188.375. M 0.88,177 mg/ 
kg/50 per group 

Papanicolaou Research 
Institute. 

1 

3.4-DihydrO'Coumarin, 

119-84-6 

Dr. J. Dunnick, 919- 
541-4811 TR-423, 
06/23/92E 

Fragrance in cosmetics and de¬ 
tergents, flavoring agent in 
foods and beverages 

Oral, gavage (corn oil): R: 
0,150.300,600. M: 

0.200.400.800 mg/kg/50 per 
group. 

American Biogenics 

Corp. (Bioassay 
Systems) 

4 

Diphenylhy-Dantoin 
(phenytoin) 57-41-0. 

Dr R Chhabra, 919- 
541-3386, TR-404, 
06/23/92E. 

Drug; Therapeutic agent used as 
anticonvulsant, antiepileptic. 
ant-arrhythmic drug. 

Oral m feed: R: 0.240,800,2400, 
MM 0,30.100,300, FM 

0,60.200,600 ppm/50 per 

group. 

BattelJe Columbus 
Laboratory 

8 

Manganese Sulfate 
Monohydrate, 10034- 
96-5. 

Mr. J. Cirvello. 919-541- 
1408, TR-428. 06/23/ 
92E 

Fertilizers, feed additive, inter¬ 
mediate in paints, varnishes, 
ceramics, textile dyes, and 
medicines 

Oral in feed (NIH07) R&M: 
0,1500.5000.15000 ppm/50 
per group 

Bartelie Columbus 
Laboratory. 

5 
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Table 1—Summary Data for NTP Long-Term Toxicology and Carcinogenesis Technical Reports Scheduled for Peer 
Review at the Board of Scientific Counselors’ Meeting of the Technical Reports Review Subcommittee on June 
23-24,1992, Research Triangle Park, North Carolina— Continued 


Reviewer assignments 


Chemical CAS No. 

Staff scientist/tecnmcal 
report No. 

Primary uses 

Route/exposure levels 

Study laboratory 

Review 

order 

Polybrommated Biphenyl 
mixture (Firemaster 
FF-1), 67774-32-7. 

Dr R. Chhabra. 919- 
541-3386, TR-398, 
06/23/92E. 

Major use as flame retardant for 
synthetic fibers and plastics. 

Oral in feed: R&M: 0.1,3,10.30 
ppm/50 per group. 

Battelle Columbus 
Laboratory. 

7 

Talc. 14807-96-6. 

Dr. K. Abdo, 919-541- 
7819. TR-421, 06/23/ 
92E. 

Dusting powder for medicinal 
and cosmetic preparations. 
Excipient and filler for pills. 
Useo by rubber, paint, food, 
asphalt, and paper industries. 
Improves thermoforced food 
packaging Occurs naturally. 

Inhalation: R&M:0.8.18 mg of 
talc/M3 of atmosphere. 

Lovelace Inhal. Tox. 

Res. Inst (DOE). 

2 

Tumeric. Oleoresm, 
8024-37-1. 

Dr. J. Dunnick, 919- 
541-4811. TR-427. 
06/23/92E. 

Condiment. Color for ointments ... 

Oral in feed (feed) R&M: 
0,2.1,0,5,0%. 

T.S.I. Mascn Research 
Institute. 

6 


Table 2.— Summary Data for NTP Short-Term Toxicology and Carcinogenesis Technical Reports Scheduled for Peer 
Review at the Board of Scientific Counselors’ Meeting of the Technical Reports Review Subcommittee on June 
23-24,1992, Research Triangle Park, North Carolina 


Reviewer assignments 


Chemical CAS No. 

Staff scientist/technical 
report No. 

Primary uses 

Route/exposure levels 

Study laboratory 

Review 

order 

Glutaral-Dehyde. 111- 
30-8. 

Dr. J. Kari. 919-541- 
2926. TOX-25, 06/ 
23/92E. 

Disinfectant and sterilizing 
agent. Embalming fluid. 

Chemical intermediate for ad¬ 
hesives. electrical products, 
tanning soft leathers (HSDB 
1990). In photographic devel¬ 
oping, dental materials. 

Inhalation: R&M: 0, 82 5, 125, 
250, 500 or 1000 ppb. 

Battelle Northwest 
Laboratory. 

9 

1,6-Hexane-Diamine, 
Dihydrochlonde. 
6055-52-3. 

Dr. C. Hebert, 919-541- 
1870, TOX-24, 06/ 
23/92E. 

Starting material for nylon-type 
polymers. 

Inhalation: R&M. 

0.1,6,5,16.50,150 mg/M3. 

Battelle Columbus 
Laboratory. 

to 

Methyl Ethyl Ketone 
Peroxide. 1338-23-4. 

Dr. E. Zeiger, 919-541- 
4482. TOX-18. 06/ 
23/92E. 

Hardening agent for fiberglass 
reinforced plastics, curing 
agent for unsaturated polyes¬ 
ter resins. 

Skin Paint (Dimethyl Phthafate): 
R.0, 107, 3.57, 10.7, 35.7, 
107; M: 0, 0 357, 1.19, 3.57, 
11.9. 35.7 mg/animal. 

Hazleton Labs. 

Rockville, Gov’t 
Services. Inc.. 

13 

Riddellime, 23246-96-0.... 

Dr. P. Chan, 919-541- 
7561, TOX-27. 06/ 
23/92E. 

Naturally occurring pharmaceuti¬ 
cal agent. 

Oral, gavage (0.1M Phosphate 
buffer): R. 0. 0.1, 0.33, 1.0. 

3 3. 10.0; M: 0, 0.33, 1.0. 3.3. 
10.0. 25.0 mg/kg (10/S/S). 

SRI International. 

11 

T etrachloro-Phthalic 
Anhydride. 117-08-8. 

Dr. J. Mahlar, 919-541- 
0770, TOX-28, 06/ 
23/92E. 

Chemical intermediate in dyes. 
Pharmaceuticals plasticizers. 
Flame retardant in resins. 

Oral, gavage (corn oil): R&M: 

0 94, 187,375,750,1500 mg/ 
*9 

T.S.I. Mason Research 
Institute. 

12 


[FR Doc. 92-12111 Filed 5-27-92; 8:45 amj 

BILLING CODE 4140-01-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[ AK-060-02-4333-02-241A J 

Supplemental Rules for Dalton 
Highway Recreation Area, Arctic 
District, Alaska 

summary: Final notice is hereby given 
that all public lands in the Dalton 
Highway Recreation Management Area 


(1.1 million acres) will be managed 
under the following Supplemental Rules 
and regulations. 

dates: These supplementary rules will 
take effect June 1,1992. These 
Supplementary Rules will remain in 
effect until rescinded or modified by the 
authorized official (the Arctic District 
Manager). An appeal of this decision 
may be filed on or before June 29,1992, 
with the Interior Board of Land Appeals. 


Dalton Highway Recreation Management Area 


Supplemental rules 

Authority/penalties 

1. No person shall camp longer than 14 days in the same area, in a 28-day 
period, unless authorized in writing by the authorized officer. Area is defined as 
including lands five miles in any direction from any camp site. 

43 U.S.C. 1740 (FLPMA); 43 CFR 8365.1-6 Supplemental Rules; 43 CFR 
8360.0-7. Penalties: fine not to exceed $1,000 and/or 12 months imprison¬ 
ment. 
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Dalton Highway Recreation Management Area—C ontinued 


Supplemental rules 


2. Overnight campng is prohibited within two road miles and one mite upstream 
or downstream of the South Fork Koyukuk River Bridge. Long term parking 
(longer than 14 days) at the bridge is prohibited unless authorized in wnting by 
the authorized officer. 

3. The discharge of firearms is prohibited within one (1) mile of all developed 
campgrounds. 

4. All waters in the Dalton Highway Recreation Management Area are open to 
mineral extraction using pan, pick, shovel, rocker and sluice boxes, and metal 
detectors. AH other methods of mineral extraction are prohibited without poof 
authorization. Mineral extraction is prohibited m the Tooiik Lake Research 
Natural Area and on valid existing mining claims without permission of the 
claimant. 


Authority /penalties 


43 U.SC 1740 (FLPMA); 43 CFR 8365 1-6 Supplemental Rules; 43 CFR 
8360 0-7. Penalties fine not to exceed $1,000 and/or 12 months imprison¬ 
ment 

43 USC 1740 (FLPMA); 43 CFR 8365.1-6 Supplemental Rules. 43 CFR 
8360 0-7. Penalties: fine not to exceed more than $1,000 and/or 12 months 
imprisonment. 

43 U.S C 1740 (FLPMA), 43 CFR 8365.1-6 Supplemental Regulations. 43 CFR 
8360.0-7 Penalties fine not to exceed $1,000 and/or 12 months imprison¬ 
ment 


5. Livestock ts defined as any animal used for transportation or packing 
purposes, excluding dogs. 

6. Livestock must be quartered in BLM-provided corrals (as developed) within 
one (1) mile of the Dalton Highway. Owners/handters must provide certified 
weed-feed for the animals. 

7. Grazing of livestock is prohibited within 200 feet of recreational facilities such 
as, cabins, developed trails, etc.; or withm 50 feet of streams, lakes or ponds; 
or within one mile of the Dalton Highway. 

8. Private or commercial use of livestock is prohibited within the Tootlk Lake 
Research Natural Area 

9. The cutting of green timber for firewood, house logs or commercial purposes 
is prohibited unless otherwise authorized in writing 


10. Camping is prohibited within the Tooiik Lake Area of Environmental Con¬ 
cern/Research Natural Area, unless authorized in wnting by the authorized 
officer. 


43 U.S.C. 1740 (FLPMA), 43 CFR 8365.1-6 Supplemental Rules. NO PENAL- 
TIES. 

43 U.S.C. 1740 (FLPMA), 43 CFR 8365 1-6 Supplemental Rules. 43 CFR 
8360.0-7. Penalties fine not to exceed $1.000 and/or 12 months imprison¬ 
ment. 

43 U.S.C. 1740 (FLPMA); 43 CFR 8365 1-6 Supplemental Rules, 43 CFR 
8360.0-7. Penalties, fine not to exceed $1,000 and/or 12 months imprison¬ 
ment 

43 U.S.C. 1740 (FLPMA); 43 CFR 8365 1-6 Supplemental Rules. 43 CFR 
8360.0-7 Penalties: fine not to exceed $1,000 and/or 12 months imprison¬ 
ment 

43 U.S.C 1740 (FLPMA), 18 U S.C. 1852 Timber removed or transported- 
Penalties: fine not to exceed $1,000 and/or 12 months imprisonment. 18 
U.S.C. 1853 Trees cut or injured—Penalties, fine not to exceed $1,000 and/or 
12 months imprisonment 

43 U.SC. 1740 (FLPMA); 43 CFR 8365.1-6 Supplemental Rules, 43 CFR 
8360.0-7. Penalties- fine not to exceed $1,000 and/or 12 months imprison- 
merit. 


This decision is consistent with the 
Utility Corridor Resource Management 
Plan and Record of Decision, and the 
Dalton Highway Recreation Area 
Management Plan, and is authorized in 
43 CFR 8365. 

FOR FURTHER INFORMATION CONTACT: 

Dee R. Ritchie. Arctic District Manager. 
1150 University Ave., Fairbanks, AK 
99709-3844. 

SUPPLEMENTARY INFORMATION: The 

Dalton Highway Recreation 
Management Area starts at the Yukon 
River, approximately 130 miles north of 
Fairbanks, Alaska. The purpose of this 
notice is to inform the public of uses that 
require supplemental rules from BLM 
because of issues addressed in the 
Dalton Highway Recreation Area 
Management Plan. Those issues concern 
safety, health and sanitation; protection 
of natural resources in the area; 
promotion and enhancement of 
recreation facilities and opportunities: 
and reduction of user conflicts. 

Dated: May 20.1992. 

Charles E. Joy, 

Acting Manager . Arctic District. 

[FR Doc. 92-12266 Filed 5-27-92; 8:45 am) 

BILLING CODE 4310-UA-* 


DEPARTMENT OF INTERIOR 

Fish and Wildlife Service 

Intentional Introductions Policy 
Review Options Paper Available and 
Public Meetings Planned 

agency: Department of Interior, Fish 
and Wildlife Service. 

action: Notice of meetings and 
document availability. 

summary: This notice announces the 
availability of and public meetings for 
the discussion of an “Options Paper" 
developed by the Intentional 
Introductions Policy Review Committee, 
a committee of the Aquatic Nuisance 
Species (ANS) Task Force established 
under the authority of the 
Nonindigenous Aquatic Nuisance 
Prevention and Control Act of 1990 (16 
U.S.C. 4701 et seq.). Comment period on 
the options paper extends 60 days from 
the date of publication of this 
announcement in the Federal Register. 
Public meetings are planned during the 
comment period to discuss and solicit 
public input on the Options Paper. 

times AND dates: The first of the public 
meetings is scheduled for July 6th in 
Portland, Oregon. Additional public 
meetings are tentatively scheduled for 
later in the week of July 6th and during 
the week of July 13th. Meetings times 
are tentatively set for 10 a.m.-l p.m. 


ADDRESSES: Requests for copies of the 
Options Paper, written responses, and 
requests for information on the public 
meetings should be mailed to: 

Intentional Introductions Policy Review 
Committee, c/o Dr. Dennis R. Lassuy, 
U.S. Fish and Wildlife Service (820 
ARLSQ). U.S. Department of Interior, 
1849 C Street. Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Dennis Lassuy at {703) 358-1718. 

SUPPLEMENTARY INFORMATION! The ANS 

Task Force is co-chaired by the U.S. Fish 
and Wildlife Service and the National 
Oceanic and Atmospheric 
Administration. The Options Paper 
presents background information on the 
Nonindigenous Aquatic Nuisance 
Prevention and Control Act, the 
intentional introductions policy review 
process to date, and brief discussions of 
options'** * * for reducing the risk of 
adverse consequences associated with 
intentional introductions of aquatic 
organisms * * •" (from section 1207 of 
the Act). Options identified primarily 
through participant response include: (1) 
Prohibitions and enforcement, (2) permit 
systems, (3) protocols and/or 
environmental assessments, (4) 
interjurisdictional decision methods, (5) 
model State codes, (6) education and 
extension. (7) more judicious use of 
existing authority, and (8) industry- 
based codes of good business practices. 
Options are not presented as ANS Task 
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Force findings, conclusions, or 
recommendations but solely to facilitate 
discussion of the potential advantages 
and disadvantages of each and to better 
enable participants to assist the 
Committee in its evaluation of these 
options. Additional information on the 
site and times of the public meetings 
will be published in the Federal Register 
at a later date or may be obtained at the 
address or telephone number listed 
above. Tentative additional public 
meeting sites include Vicksburg. 
Mississippi; Valrico. Florida; and 
Baltimore. Maryland. 

Dated: May 21.1992. 

Gary Edwards, 

Alternate Co-Chair, ANS Task Force, 
Assistant Director — Fisheries. 

[FR Doc. 92-12335 Filed 5-27-92; 8:45 am] 
BILUNG COOE 4310-5S-M 


Minerals Management Service 

Availability of Outer Continental Shelf 
Officials Protraction Diagrams 

agency: Minerals Management Service, 
Interior. 

ACTION: Publication of New North 
American Datum (NAD) 83 Outer 
Continental Shelf Official Protraction 
Diagrams. 


Notice is hereby given that effective 
with this publication, the following NAD 
83-based outer continental shelf (OCS) 
Official Protraction Diagrams (OPDs) for 
the Chuckchi Sea Planning Area are on 
file and available in the Alaska OCS 
region office. Anchorage. Alaska. They 
reflect current baseline and boundary 
information portrayed on a metric NAD 
83 cadastre. These OPDs should be used 
for the Offshore Program within the 
Chuckchi Sea Planning Area. These 
diagrams do not supersede the NAD 27 
diagrams. As indicated in 55 FR 3494, 
February 1,1990, a lessee’s rights issued 
under NAD 27 legal descriptions will 
continue to be protected as warranted 
under the description. Until NAD 27 
leases terminate, are relinquished, or 
expire, the official description of the 
boundary between a NAD 27 lease and 
adjoining NAD 83 cadastre blocks is the 
NAD 27 lease description. 


Description 

Date 

NR 2-2. Tison. 

October 1. 1991. 

NR 2-4, Studds . 

Do. 

NR 2-6, Chuckchi Sea. 

Do*. 

NR 2-8, Point Hope 

Do. 

West 


NR 3-1. Karo. . 

Do. 


Description 

Date 

NR 3-2, Posey . 

Do. 

NR 3-3, Colbert. 

Oo 

NR 3-4, Sofivik Island_ 

Do 

NR 3-5. Point Lay W _ 

Do. 

NR 3-6, Point Lay .. 

Do. 

NR 3-7, Point Hope_ 

Do. 

NR 3-8. De Long Mis. 

Do. 

NR 4-3, Wainwnght. 

Do. 

NR 4-4, Meade River. 

Do. 

NS 2-4, Unnamed - 

Do. 

NS 2-6. Unnamed. 

Do. 

NS 2-8, Unnamed. 

Do. 

NS 3-3, Unnamed. 

Do. 

NS 3-4, Unnamed .. 

Do. 

NS 3-5, Unnamed. 

Do. 

NS 3-6, Unnamed. 

Do. 

NS 3-7, Unnamed. 

Do. 

NS 3-8, Unnamed. 

Do. 


ADDRESSES: Copies of these OPDs may 
be purchased for $2 each from the 
Library. Minerals Management Service, 
Alaska OCS Region. 949 E. 36th Avenue, 
Anchorage, Alaska 99577-4302, (907) 
271-6435. 

Technical comments or questions 
pertaining to these maps should be 
directed to Leasing and Environment, 
Chief, Leasing Activities Section, (907) 
271-6691. 

Dated: May 14.1992. 

Alan D. Powers, 

Regional Director, Alaska OCS Region. 

[FR Doc. 92-12339 Filed 5-27-92; 8:45 am] 

BILLING COOE 4310-MR-M 


INTERNATIONAL TRADE 
COMMISSION 

Agency Form Submitted for OMB 
Review 

agency: United States International 
Trade Commission. 
action: In accordance with the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. chapter 35), the 
Commission has submitted a proposal 
for the collection of information to the 
Office of Management and Budget 
(OMB) for review. 

PURPOSE OF INFORMATION COLLECTION: 

The proposed information collection i9 
for use by the Commission in connection 
with investigation No. 332-135 for the 
quarterly preliminary report on U.S. 
production of selected synthetic organic 
chemicals, instituted under the authority 
of section 332(g) of the Tariff Act of 1930 
(19 U.S.C. 1332(g)). 

Summary of Proposal 

(1) Number of forms submitted: One. 

(2) Title of form: Preliminary Report 
on U.S. Production of Selected Synthetic 
Organic Chemicals (Including Synthetic 
Plastics and Resins materials). 


(3) Type of request: Reinstatement 

(4) Frequency of use: Quarterly. 

(5) Description of respondents: Firms 
manufacturing selected synthetic 
organic chemicals in the United States. 

(6) Estimated number of respondents: 
203. 

(7) Estimated total number of hours to 
annually complete the forms: 812. 

(8) Information obtained from the 
form that qualifies as confidential 
business information will be so treated 
by the Commission and not disclosed in 
a manner that would reveal the 
individual operations of a firm, 
ADDITIONAL INFORMATION OR COMMENT: 
Copies of the proposed form and 
supporting documents may be obtained 
from James A. Emanuel, telephone (202) 
205-3367. Comments about the 
proposals should be directed to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office Building. 
Washington, DC 20503, Attention: Ms. 
Lin Liu, Desk Officer for the U.S. 
International Trade Commission. If you 
anticipate commenting on a form but 
find that time to prepare comments will 
prevent you from submitting them 
promptly, you should advise OMB of 
your intent within 2 weeks of the date 
this notice appears in the Federal 
Register. Copies of any comments 
should be provided to Charles Ervin 
(U.S. International Trade Commission. 
500 E Street SW., Washington, DC 
20436). 

Hearing-impaired individuals are 
advised that information on this matter 
can be obtained by contacting our TDD 
terminal on (202) 205-1810. 

Issued: May 20,1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

|FR Doc. 92-12422 Filed 5-27-92; 8:45 am) 

BILLING CODE 7020-02-M 


[Investigation No. 337-TA-324] 

Certain Acid-Washed Denim Garments 
and Accessories; Decision To Review 
Portions of an Initial Determination 
Finding No Violation of Section 337 

agency: U.S. International Trade 

Commission. 

action: Notice. 

summary: Notice is hereby given that 
the Commission has determined to 
review a portion of the presiding 
administrative law judge’s (ALJ’s) final 
initial determination (ID) in the above- 
captioned investigation in which the ALJ 
found no violation of section 337. The 
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Commission has decided to review the 
portions of the ID that found the patent 
claim in controversy to be invalid as 
anticipated and obvious. More 
specifically, the Commission has 
decided to review the ID’s conclusion 
that the U.S. patent claim in controversy 
was not entitled to a foreign priority 
filing date pursuant to 35 U.S.C. 119. The 
Commission has determined not to 
review the remainder of the ID. 

FOR FURTHER INFORMATION CONTACT: 
William T. Kane, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 500 E Street, SW., 
Washington, DC 20436; telephone: (202) 
205-3116. Copies of the IDs and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street. SW., Washington. DC 20436; 
telephone: (202) 205-2000. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal at (202) 
205-1810. 

SUPPLEMENTARY INFORMATION: On 

January 2,1991, Greater Texas Finishing 
Corporation and Colden Trade S.r.L. 
filed a complaint alleging a violation of 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) in the importation, sale for 
importation, or sale after importation of 
acid-washed denim products by reason 
of infringement of claims 6 and 14 of 
U.S. Letters Patent 4,740,213. The 
Commission voted to institute an 
investigation of the complaint on 
January 28,1991, and published notice of 
institution of the investigation in the 
Federal Register. 56 FR 4851 (Feb. 6, 
1991). 

On April 6,1992, the presiding ALJ 
issued an ID in which he found no 
violation of section 337. The ALJ found 
no violation based on his finding that 
claim 6 of the *213 patent was invalid as 
anticipated and obvious. Claim 14 of the 
*213 patent had previously been 
withdrawn from the investigation. The 
ALJ also found that: claim 6 of the *213 
patent was adequately described in the 
specification of the U.S. patent 
application; the remaining respondents 
have practiced the process at issue 
abroad, or have imported into the 
United States products processed 
abroad according to the process at issue; 
and there exists a domestic industry in 
the United States practicing the *213 
patent. 

On April 17,1992. complainants and 
the Commission investigative attorney 
(IA) filed petitions for review of the ID, 


requesting that the Commission review 
that ALJ's findings of anticipation and 
obviousness. On April 24.1992, 
respondent Rio Sportswear and 
affiliated respondents (the Rio 
respondents) filed an opposition to 
complainants* and the IA’s petitions. 

On April 20,1992, respondents Bun 
Tai Enterprise Co., Ltd., Chu Hsing 
Garment Co.. Ltd., and Tai-Develop 
Textile Co., Ltd. (the Taiwan 
respondents) submitted a petition for 
review limited to challenging the ALJ’s 
findings that the process practiced by 
Bun Tai infringed claim 6 of the ’213 
patent. On April 27,1992, complainants 
and the IA filed oppositions to the 
Taiwan respondents’ petition. 

On May 1.1992, complainants filed a 
motion for leave to submit a reply to the 
Rio respondents* response to 
complainants’ petition for review. On 
May 5, the Rio respondents filed an 
opposition to complainants’ motion for 
leave to file a reply. The Commission 
denied complainants’ motion. 

W’ritten Submissions and Oral Argument 

As further described below, the 
parties to the investigation, interested 
government agencies, and any other 
persons are encouraged to file written 
submissions on the issues under review, 
end on remedy, the public interest, and 
bonding. The parties are also 
encouraged to request a hearing to 
present oral argument on the issues 
under review and on remedy, the public 
interest and bonding. Written 
submissions from the parties, including 
any proposed remedial orders, and 
requests for a hearing, must be filed by 
June 5,1992. Written submissions from 
government agencies and any other 
persons, and reply submissions from the 
parties, must be filed by June 12,1992. 

Persons submitting written 
submissions must file the original 
document and 14 true copies thereof 
with the Office of the Secretary on or 
before the deadlines stated above. Any 
person desiring to submit a document 
(or portion thereof) to the Commission in 
confidence must request confidential 
treatment unless the information has 
already been granted such treatment 
during the investigation. All such 
requests should be directed to the 
Secretary of the Commission and must 
include a full statement of the reasons 
why the Commission should grant such 
treatment. See 19 CFR 201.6. Documents 
for which confidential treatment is 
granted by the Commission will be 
treated accordingly. All nonconfidential 
written submissions will be available 
for public inspection at the Office of the 
Secretary. 


In connection with final disposition of 
this investigation, the Commission may 
issue: (1) An order that could result in 
the exclusion of the subject articles from 
entry into the United States, and/or (2) a 
cease and desist order that could result 
in a respondent being required to cease 
and desist from engaging in unfair acts 
in the importation and sale of such 
articles. Accordingly, the Commission is 
interested in receiving w T ritten 
submissions that address the form of 
remedy, if any, that should be ordered. 
Complainants and the Commission 
investigative attorney are also requested 
to submit a proposed exclusion order 
and/or proposed cease and desist 
order(s) for the Commission’s 
consideration, in the event the 
Commission determines that a violation 
of section 337 exists. 

If the Commission contemplates some 
form of remedy, it must consider the 
effect of that remedy upon the public 
interest. The factors that the 
Commission will consider include the 
effect that an exclusion order and/or 
cease and desist order would have upon: 
(1) The public health and welfare, (2) 
competitive conditions in the U.S. 
economy, (3) the U.S. production of 
articles that are like or directly 
competitive with those that are subject 
to the investigation, and (4) U.S. 
consumers. The Commission is therefore 
interested in receiving written 
submissions that address the 
aforementioned public interest factors in 
the context of this investigation. 

If the Commission orders some form 
of remedy, the President has 60 days to 
approve or disapprove the Commission’s 
action. During this period, the subject 
articles would be entitled to enter the 
United States under a bond in an 
amount determined by the Commission 
and prescribed by the Secretary of the 
Treasury. The commission is therefore 
interested in receiving written 
submissions concerning the amount of 
the bond that should be imposed, if any. 

Although the Commission is affording 
parties the opportunity to file written 
submissions concerning the issues under 
review, submissions that simply repeat 
assertions made in the petitions for 
review or the responses thereto are 
disfavored. The Commission is 
particularly interested in submissions 
that address the questions below: 

1. What is the significance of the 
phrase “in a wet or dry condition” in 
claim 6 of the ’213 patent as it relates to 
the written description in the Italian 
application? Two possible views are as 
follows: 

(a) Since the phrase is included in claim 6 ii 
must find support in the Italian application; 
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(b) The phrase need not find support in the 
Italian application because it was only added 
to clarify the terms "dry state’’ and “dry- 
tumbling” in claim 6; hence its purpose was 
to indicate that the condition of the fabric or 
garments was not the subject of claim 8. 

2. Other than what has been cited in 
the petitions for review and the 
responses thereto, what record evidence 
is probative of whether one of ordinary 
skill in the relevant art would have 
understood the Italian application to 
describe a process that did not include 
“wet” fabric or garments, but only fabric 
or garments that were “dry to the 
touch”? Are the views of the inventor 
legally relevant to this question? 

3. Comment on the following 
statement: Ricci's Italian application 
discloses a process having five steps; 
claim 6 sets forth an invention 
consisting of one of those five steps. The 
issue for purposes of adequacy of 
description is whether one of ordinary 
skill in the relevant art would have 
viewed the Italian application as 
disclosing the one-step invention. 

4. Do the Federal Circuit’s (or CCPA's) 
decisions in In re Peters, 723 F.2d 891 
(Fed. Cir. 1983), Application of Smythe, 
480 F.2d 1376 (CCPA 1973), and In re 
Rasmussen, 650 F.2d 1212 (CCPA 1981), 
stand for the proposition that the way to 
answer the issue framed in 3. above is to 
ask whether one of ordinary skill in the 
relevant art would have viewed the 
steps included in the Italian application, 
but not found in claim 6, as significant or 
important limitations on the process 
described in the Italian application? 

Does In re Wilder, 736 F.2d 1516 (Feb. 
Cir. 1984), require a different analysis? 

5. Other than what was cited in the 
petitions for review and the responses 
thereto, what record evidence is 
probative of whether one of ordinary 
skill in the relevant art: (1) Would have 
understood the Italian application to 
describe an invention limited by a 
"drying” step; or (2) would have 
understood the "drying” step to be a 
significant limitation on the process 
described in the Italian application? Are 
the views of the inventor legally 
relevant to this question? 

This action is taken pursuant to 
section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and 
Commission interim rules 210.53 and 
210.54 (19 CFR 201.53, 210.54, as 
amended). 

Issued: May 20,1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 92-12620 Filed 5-27-92; 8:45 am] 

BILLING COO€ 7020-02-11 


[Investigation No. 337-TA-3361 

Certain Single In-line Memory Modules 
and Products Containing Same; 
Decision to Review and Modify an 
Initial Determination Terminating the 
Investigation as to One Respondent 
on the Basis of a Consent Order; 
Issuance of Consent Order 

AGENCY: U.S. International Trade 

Commission. 

action: Notice. 

summary: Notice is hereby given that 
the Commission has determined to 
review on its own motion and modify 
the presiding administrative law judge’s 
(ALJ’s) initial determination (ID) (Order 
No. 22) granting a joint motion to 
terminate the investigation as to 
respondent Intel Corporation (Intel) on 
the basis of a consent order. 

FOR FURTHER INFORMATION CONTACT: 
Daniel Hopen, Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, 500 E Street, SW., 
Washington, DC 20436; telephone: (202) 
205-3108. Copies of the nonconfidential 
version of the ID, the consent order, and 
all other nonconfidential documents 
Filed in connection with this 
investigation are available for 
inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of 
the Secretary, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436; telephone: (202) 
205-2000. Hearing-impaired individuals 
are advised that information on this 
matter can be obtained by contacting 
the Commission’s TCC terminal at (202) 
205-1810. 

SUPPLEMENTARY INFORMATION: On 

January 17,1992, Wang Laboratories, 

Inc. (Wang) filed a complaint with the 
Commission alleging violations of 
section 337 of the Tariff Act of 1930 as 
amended (19 U.S.C. 1337) in the 
importation into the United States, the 
sale for importation, or the sale within 
the United States after importation, of 
certain single in-line memory modules, 
components thereof, and products 
containing same that infringe certain 
U.S. patents owned by Wang. 
Complainant Wang also filed a motion 
for temporary relief. 

The Commission instituted an 
investigation into the allegations of 
Wang’s complaint and provisionally 
accepted Wang’s motion for temporary 
relief on February 20.1992. The notice of 
investigation and temporary relief 
proceedings were published in the 
Federal Register on February 27,1992. 57 
FR 6738 (1992). Wang subsequently filed 
a notice of withdrawal of its motion for 
temporary relief on April 15,1992 


On April 20,1992, complainant Wang 
and respondent Intel moved jointly 
pursuant to Commission interim rule 
210.51 (19 CFR 210.51) to terminate the 
investigation as to Intel on the basis of a 
consent order and consent order 
agreement (Motion Docket No. 336-25). 
The Commission investigative attorneys 
supported the motion. On April 29,1992, 
the presiding ALJ issued an ID granting 
the motion (ALJ Order No. 22). No 
petitions for review of the ID, or agency 
comments or public comments were 
filed. 

The Commission determined to 
review and modify the ID by deleting 
the first full sentence on page 2 of the 
ID. That sentence stated that ’’JuJnder 
the Commission’s Rules, no record on 
the public interest issue can be made by 
the administrative law judge.” The 
Commission determined to delete this 
sentence because it is misleading. The 
applicable Commission rule, interim rule 
210.58(b)(2), bars the compelling of 
discovery on the public interest issue, 
but does not prevent an ALJ from 
hearing argument on that issue. 

This action is taken pursuant to 
section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), and 
Commission interim rules 210.53, 210.55, 
and 211.21 (19 CFR 210.53, 210,55. and 
211.21, a9 amended). 

Issued: May 20,1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 92-12423 Filed 5-27-92; 8:45 am) 
BILUNG CODE 702C-02-M 


[Investigation Nos. 731-TA-563 and 564 
(Preliminary)} 

Certain Stainless Steel Butt-Weld Pipe 
Fittings From Korea and Taiwan 

agency: United States International 
Trade Commission. 

action: Institution and scheduling of 
preliminary antidumping investigations. 


summary: The Commission hereby gives 
notice of the institution of preliminary 
antidumping investigation Nos. 731-TA- 
563 and 564 (Preliminary) under section 
733(a) of the Tariff Act of 1930 (19 U.S.C. 
1673b (a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury, or the establishment of an 
industry in the United Slates is 
materially retarded, by reason of 
imports from Korea and Taiwan of 
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certain stainless steel butt-weld pipe 
fittings, provided for in subheading 
7303.23.00 of the Harmonized Tariff 
Schedule of the United States, that are 
alleged to be sold in the United States at 
less than fair value. The Commission 
must complete preliminary antidumping 
investigations in 45 days, or in this case 
by July 6,1992. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission’s Rules of Practice and 
Procedure, part 201, subparts As through 
E (19 CFR part 201), and part 207, 
subpars A and B (19 CFR part 207). 
EFFECTIVE DATE: May 20, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Jeff Doidge (202-205-3183), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain information 
on this matter by contacting the 
Commission’s TDD terminal on 202-205- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-205-2000. 
SUPPLEMENTARY INFORMATION: 
Background 

These investigations are being 
instituted in response to a petition filed 
on May 20,1992, by the Flowline 
Division, Markovitz Enterprises, Inc., 

New Castle. PA. 

Participation in These Investigations and 
Public Service List 

Persons (other than petitioners) 
wishing to participate in the 
investigations as parties must file an 
entry of appearance with the Secretary 
of the Commission, as provided in 
§§ 201.11 and 207.10 of the 
Commission's rules, not later than seven 
(7) days after publication of this notice 
in the Federal Register. The Secretary 
will prepare a public service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to these investigations 
upon the expiration of the period for 
filing entries of appearance. 

Limited Disclosure of Business 
Proprietary Information (BPI) under an 
Administrative Protective Order (APO) 
and BPI Service List 

Pursuant to section 207.7(a) of the 
Commission's rules, the Secretary will 
make BPI gathered in these preliminary 
investigations available to authorized 
applicants under the APO issued in the 
investigations, provided that the 
application is made not later than seven 


(7) days after the publication of this 
notice in the Federal Register A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Conference 

The Commission's Director of 
Operations has scheduled a conference 
in connection with these investigations 
for 9:30 a.m. on June 11,1992, at the U.S. 
International Trade Commission 
Building, 500 E Street SW., Washington. 
DC. Parties wishing to participate in the 
conference should contact Jeff Doidge 
(202-205-3183) not later than June 8, 
1992, to arrange for their appearance. 
Parties in support of the imposition of 
antidumping duties in these 
investigations and parties in opposition 
to the imposition of such duties will 
each be collectively allocated one hour 
within which to make an oral 
presentation at the conference. A 
nonparty who has testimony that may 
aid the Commission’s deliberations may 
request permission to present a short 
statement at the conference. 

Written Submissions 

As provided in §§ 201.8 and 207.15 of 
the Commission’s rules, any person may 
submit to the Commission on or before 
June 16.1992, a written brief containing 
information and arguments pertinent to 
the subject matter of the investigations. 
Parties may file written testimony in 
connection with their presentation at the 
conference no later than three (3) days 
before the conference. If briefs or 
written testimony contain BPI. they must 
conform with the requirements of 
§§ 201.6. 207.3, and 207.7 of the 
Commission’s rules. 

In accordance with §§ 201.16(c) and 
207.3 of the rules, each document filed 
by a party to the investigations must be 
served on all other parties to the 
investigations (as identified by either 
the public or BPI service list), and a 
certificate of service must be timely 
filed. The Secretary will not accept a 
document for filing without a certificate 
of service. 

Authority: These investigations are being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to section 207.12 of the 
Commission’s rules. 

Issued: May 22,1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 92-12500 Filed 5-27-92; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 731-TA-335 (Final) 
(Court Remand)! 

Tubeless Steel Disc Wheels from 
Brazil 

agency: United States International 
Trade Commission. 

action: Notice of remand 
determination. 


summary: The Commission hereby gives 
notice of its negative final 
determination, made pursuant to court 
remand, in the above-identified 
antidumping duty investigation. 

FOR FURTHER INFORMATION CONTACT: 
Diane J. Mazur (202-205-3184). Office of 
Investigations, or Wayne W. Herrington 
(202-205-3092), Office of the General 
Counsel. U.S. International Trade 
Commission. 500 E Street SW.. 
Washington, DC 20436. Hearing- 
impaired persons can obtain information 
on this matter by contacting the 
Commission’s TDD terminal on 202-205- 
2810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-205-2000. 

SUPPLEMENTARY INFORMATION: On April 
27,1987, the Commission issued a 
determination that an industry in the 
United States was threatened with 
material injury by reason of less than 
fair value (LTFV) imports from Brazil of 
tubeless steel disc wheels, provided for 
in item 692.32 of former Tariff Schedules 
of the United States (TSUS). that had 
been found by the Department of 
Commerce (Commerce) to be sold in the 
United States at LTFV. 52 FR 17.487 
(May 8.1987). 

On May 21,1987, the Department of 
Commerce issued an antidumping duty 
order covering the subject merchandise 
along with an amendment correcting 
certain clerical errors in its earlier final 
determination of sales at LTFV. 52 FR 
19903 (May 28. 1987). 

On June 15.1988, the U.S. Court of 
International Trade (CIT) remanded the 
final LTFV determination and 
antidumping duty order to Commerce 
with instructions to recalculate the 
dumping margin and to correct all 
clerical, methodological and 
transcription errors. Borlem S.A. 
Empreedimentos Industrais versus 
United States. 12 CIT 563, Slip Op. 88-77 
(June 15.1988). 

On August 31.1988. the Department of 
Commerce, pursuant to the 1988 remand 
order, issued a second amended final 
determination of sales at LTFV. 53 FR 
34566 (September 7,1988). In that second 
amended final determination. Commerce 
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found that the recalculated dumping 
margin of a significant Brazilian 
manufacturer/exporter, FNV Veiculos E 
Equipamantos (FNV], was de minimis 
and excluded FNV from its second 
amended final determination. 

Subsequently, the CIT remanded the 
Commission’s 1987 final determination 
for the Commission to determine 
whether to exercise its discretionary 
authority to reconsider that 
determination in light of the second 
amended Commerce determination. 
Borlem SJ\. Empreedimentos Industrais 
versus United States, 718 F. Supp. 41 
(CIT 1989). The CIT’s remand order was 
stayed until the CITs resolution of The 
Budd Company versus United States, 
Court No. 88-09-00725, an action which 
sought review of the second amended 
Commerce final determination. On 
September 5,1991, the CIT affirmed that 
Commerce determination. 

On November 4,1991, the Commission 
reported to the CIT its remand 
determination that an industry In the 
United States is not materially injured 
or threatened with material injury, and 
the establishment of an industry in the 
United States is not materially retarded, 
by imports from Brazil of tubeless steel 
disc wheels that have been found by the 
Department of Commerce to be sold in 
the United States at less than fair value. 
The determination and the views of the 
Commission are contained in USITC 
Publication 2448 (November 1991), 
entitled Tubeless Steel Disc Wheels 
from Brazil. 

On March 3,1992, the CIT entered 
judgment, finding that the Commission 
had complied with the 1989 remand 
order and affirming the Commission’s 
remand determination. Notice of the 
CITs decision was published by 
Commerce on April 20,1992. 57 FR 14386 
(April 20,1992). According to that notice, 
liquidation of all entries of tubeless steel 
disc wheels from Brazil entered on or 
after March 13.1992 was suspended. 

The notice also stated that absent an 
appeal of the March 3,1992, CIT 
judgment, or, if appealed, upon a 
conclusive decision by the U.S. Court of 
Appeals for the Federal Circuit, 
affirming the CIT, Commerce would 
revoke the antidumping duty order on 
tubeless steel disc wheels from Brazil, 
effective March 13,1992. 

The time for any further appeal of the 
CITs decision to the U.S. Court of 
Appeals for the Federal Circuit has now 
expired without any such appeal being 
noted. The March 3.1992 order and 
judgment of the CIT referred to above 
have now become the final court 
decision within the meaning of 19 U.S.C. 
1516a(e). 


The judicial proceedings having 
finally ended, the Commission now 
publishes notice of its remand 
determination. 

Issued: May 21,1992. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 92r-12424 Filed 5-27-92; 8:45 amj 

BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 320541 

Norfolk Southern Railway Co.— 
Trackage Rights Exemption—Central 
of Georgia Railroad Co. 

Central of Georgia Railroad Company 
has agreed to grant local trackage rights 
to Norfolk Southern Railway Company 
over approximately 14.7 miles of rail 
line, between milepost F-106.2 at 
Athens, GA, and milepost F-91.5 at 
Bishop, GA. The trackage rights will 
become effective on or after June 15, 
1992. 

This notice is filed under 49 CFR 
1180.2(d)(7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: R. Allan 
Wimbish, Norfolk Southern Railway 
Company, Three Commercial Place, 
Norfolk. VA 23510-2192. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will bo protected 
pursuant to Norfolk and Western Ry. 

Co.—Trackage Rights—BN, 354 I.C.C. 

605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
I.C.C. 653 (1980), and as clarified in 
Wilmington Term. RR, Inc.—Pur & 

Lease—CSX Transp., Inc., 6 I.C.C.2d 799 
(199), affd sub nom. Railway Labor 
Executives' Ass'n v. ICC, 930 F.2d 511 
(6th Cir. 1991). 

Dated: May 20.1992. 

By the Commission, David M. Konschnik. 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 91-12373 Filed 5-27-91; 8:45 am) 
billing code 7035 - 01 -M 


[Finance Docket No. 32C36] 

Wisconsin Central Transportation 
Corp., et al.—Continuance In Control- 
Fox Valley & Western Ltd. 

agency: Interstate Commerce 
Commission. 

ACTION: Application accepted for 
consideration. 

summary: The Commission accepts for 
consideration the application by 
Wisconsin Central Transportation 
Corporation (WCTC) and its 
subsidiaries to continue in control of 
Fox Valley & Western Ltd. (FVW) when 
FVW becomes a carrier through its 
acquisition and operation of certain rail 
lines in Wisconsin. Although the 
Commission finds this to be a significant 
transaction under 49 CFR part 1180, no 
responsive applications will be 
permitted and an evidentiary schedule 
shorter than that generally used in 
processing significant transactions is 
established. The Commission also 
waives the prefiling notice of intent, but 
not the filing fee for significant 
transactions in 49 CFR 1002.2. 

DATES: Written comments must be filed 
with the Commission no later than July 
13,1992. The Commission will issue a 
service list shortly thereafter. Comments 
from the Secretary of Transportation 
and the Attorney General of the United 
States are due July 28,1992. Comments 
must be served on all parties of record 
within 10 days of issuance of the service 
list. 

addresses: Send an original and 20 
copies of all documents to: Office of the 
Secretary, Case Control Branch, ATTN: 
Finance Docket No. 32036, Interstate 
Commerce Commission, Washington, 

DC 20423. 

In addition, concurrently send one 
copy of all documents to the United 
States Secretary of Transportation, the 
Attorney General of the United States, 
and applicant’s representative: 

Federal Railroad Administration, Docket 
Clerk, Office of Chief Counsel, room 
5101,400 Seventh Street. SW., 
Washington, DC 20590. 

Attorney General of the United States, 
Washington, DC 20530. 

Robert H. Wheeler, Oppenheimer Wolff 
& Donnelly, 233 North Michigan 
Avenue, suite 2400, Chicago. 1L 60601. 
FOR FURTHER INFORMATION CONTACT! 
Donald J. Shaw, (202) 927-5610, (TDD for 
hearing impaired: (202) 927-5721). 
SUPPLEMENTARY INFORMATION: WCTC 
and its rail carrier subsidiaries 
Wisconsin Central Ltd. (WCL) and Sault 
Ste. Marie Bridge Company (SSB) filed 
an application on April 28,1992, seeking 
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Commission approval under 49 U.S.C. 
11343 et seq., for WCTC to continue in 
control of FVW when FVW becomes a 
carrier. WCTC's control application is 
related to Finance Docket No. 32035. 
FVW—Exemption. Acquisition. & 
Operation—Certain Lines of Green Bay 
& W'estem Railroad Co.. Fox River 
Valley Railroad Co., and The Ahnapee & 
Western Railway Co., where FVW has 
filed a verified notice of exemption to 
acquire and operate the assets of the 
above-named railroads—GBW. FRVR, 
and A&W—which operate a total of 479 
miles of rail lines in Wisconsin. 

Although FVW’s exemption authority 
became effective on May 19,1992, FVW 
has pledged that it will not consummate 
the transaction until WCTC's 
application to control FVW is approved. 
WCTC's control application is also 
related to Finance Docket No. 32037, 
Wisconsin Central Ltd.—Trackage 
Rights Exemption—Fox Valley & 
Western, Ltd. which became effective 
on May 5.1992. 

WCTC, a non-carrier holding 
company, owns and controls WCL (a 
class I railroad). SSB (a class 111 
railroad). WCL Railcars. Inc. (a rail 
equipment lessor), and FVW. FVW was 
recently formed by WCTC to acquire 
and operate the assets of GBW, FRVR, 
and A&W. currently a non-carrier, 
expects to be a class II railroad once it 
consummates the acquisition. 

Itel Rail Corporation (IRC), a 
subsidiary of Itel Corporation, owns and 
operates GBW (a class III railroad) and 
FRVR (a class II railroad). A&W is a 
class III railroad controlled by GBW. 
A&W’s 13.5~mile railroad between 
Algoma and Casco, WI, is currently out 
of serv ice. IRC has agreed to sell these 
railroads to FVW for a total of $63.2 
million. 

In any proceeding filed under 49 
U.S.C. 11343 not involving the merger or 
control of two or more class 1 railroads, 
we must determine at the outset if the 
transaction is significant or minor. (See 
49 CFR 1130.2(b) and (c).) If the 
Commission finds the transaction to be 
of regional or national transportation 
significance or that it involves at least 
one class I railroad acting with one or 
more class I or II railroads in a major 
market extension, it is considered 
significant. See 49 U.S.C. 11345(c) and 49 
CFR 1160.2(b). Significant proceedings 
are subject to longer decisional 
deadlines and more extensive 
evidentiary requirements than are minor 
proceedings. See 49 CFR 1180.4. 

W'CTC contends that we should 
classify its application as minor. WCTC 
believes that its control (through FVW) 
of three regional railroads in an area 
dominated by motor carriers is not a 


major extension and not of regional 
significance and that the transaction is 
therefore minor. It also anticipates that 
the Commission will soon act favorably 
on its pending rulemaking petition to 
raise the revenue thresholds for classes 
of railroads, which WCTC says would 
make WCL a class U carrier and this 
transaction a minor one. 1 

On reviewing the numerous 
submissions made by interested parties, 
we find that this proceeding falls close 
- to the line between a minor and a 
significant transaction. The competitive 
implications of a transaction of this 
nature go beyond those usually involved 
in a “minor" transaction. The parallel 
aspect of WCTC’s proposed control of 
rail lines in the Green Buy-Milwaukee 
corridor suggests a finding of regional 
transportation significance. W r hile 
numerous Wisconsin shippers filed 
statements supporting the application, 
many other shippers affected by the 
transaction have requested that it be 
categorized as significant rather than as 
minor. Also, the entire Wisconsin 
Congressional delegation has requested 
the Commission to review the issues 
thoroughly. Thus, we believe that this 
transaction should be classified as 
significant and so conclude. 

Classification of a transaction as 
significant, as we have indicated, 
permits us to establish procedural 
schedules that are longer than those 
permissible for minor transactions. 
Chicago and North Western 
Transportation Company (CNW), in 
arguing in its petition of May 12,1992 
that the transaction is significant, 
proposed a procedural schedule under 
which WCTC’s application would be 
treated as a prefiling notice and WCTC 
would be required to file a supplemental 
application two months later. CNW’s 
proposed schedule would also provide 
for the filing of responsive applications 
and a final Commission decision 
approximately 300 days after the April 
28,1992, filing of WCTC's application, 
very close to the maximum statutory 
time period allowed to process a 
significant application. 

We believe that this proceeding 
requires a procedural schedule more 
expedited than that proposed by CNW. 


1 In appropriate circumstances, we can construe 
as significant proceedings cases not involving a 
class I railroad acting together with one or more 
class I or class ii railroad#, if the transactions are of 
regional or national significance. See e.$.. Finance 
Docket No. 30800 (Sub-No. 21). iowa Southern R.R 
Co.—Trackage Rights and Asset Purchase (not 
printed), served April 14.1987. at 2. fTHhe broad 
scope of (the] application (in a case involving a 
class I and a class III carrier] requires the 
submission of significant transaction evidence in 
order for us properly to resolve the issues that the 
application presents.**) 


W'e will thus establish a procedural 
schedule in which CNW’s requested 
conditions will be considered (and oral 
hearings held if appropriate), but 
individual responsive applications will 
not be permitted. Although the proposal 
is significant, it is not particularly 
complex, as there is only limited overlap 
between WCL’s existing system and the 
lines being acquired. As there are 
compelling commercial reasons why. if 
the application is approved, applicants 
need to consummate the transaction 
before the end of the year, we will 
attempt to establish filing procedures 
that will accommodate those needs to 
the extent possible. Thus, we will 
initially set a 227-day schedule. 
Extensions of time will be considered if 
necessary. 

We recognize that the provisions of 49 
CFR 1180.4(d) provide for responsive 
applications in significant proceedings, 
and that those of 49 CFR 1180.2(h) 
provide for trackage rights relief as part 
of a responsive application. Here, 
however, the main effect of permitting a 
responsive application by CNW would 
be to delay the procedural schedule by 
60 days. The Commission can impose 
competition-preserving conditions if 
they are found to be warranted in rail 
control cases without the aid of 
responsive applications. CNW has not 
shown that it needs the additional time 
required for such filings, or that the 
Commission cannot consider its request 
for conditions in a more expedited 
fashion. 

Because of the substantial prefiling 
comments and publicity in this case, as 
well as FVW's notice of intent served 
March 17.1992. on affected parties in 
Finance Docket No, 32035. we will also 
waive the prefiling notice provision for 
significant transactions in 49 CFR 
1180.4(b). Given the advance publicity, 
there has been ample time for opponents 
to have begun preparing their 
submissions. Moreover, as noted below, 
steps have been taken already to 
expedite discovery. Given these 
considerations, we believe that the 
schedule provides ample opportunity for 
interested persons to file comments and 
address competitive concerns involved 
in the transaction. Similarly, the 
justification for the conditions sought by 
CNW will be fully considered within the 
time frame established. The provision 
for extensions of time also ensures that 
no participant or relevant issue will be 
ignored. 

The following procedural schedule is 
established: 
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April 28. Application filed. 

May 28. Commission accepts applies* 

tion. 

July 13.. Written comments due. 

July 28. DOT and Attorney General 

comments due. 

August 11. WCTC's reply to comments. 

Sept. 8-11. Oral hearings if deemed nec¬ 

essary. 


September 25.. Briefs due. 

December 10... Final Commission decision. 


The application is available for 
inspection in the Public Docket Room at 
the offices of the Interstate Commerce 
Commission in Washington, DC. Due to 
the large number of pleadings already 
filed in connection with this case, we 
will waive the requirements of 49 CFR 
1180.4(c)(5)(v) that a copy of the 
application be served on each party 
requesting one. However, we expect 
applicants to furnish a copy to any party 
evincing a serious intent to participate 
and to furnish copies to local libraries or 
other institutions so that the public at 
large can have reasonable access to the 
documents. 

We are also waiving certain 
regulatory requirements concerning 
what evidence must be included in the 
application. Specifically, applicants 
have not submitted any pro forma 
financial statements as required by 49 
CFR 1180.9. Moreover, their data 
concerning their operating plan and 
market analysis may not be as detailed 
as required by our regulations at 49 CFR 
1180.7 and .8. Nevertheless, pro forma 
financial statements are of little or no 
assistance in cases such as this (not 
involving the merger of two class I 
carriers) where fixed charges are not at 
issue under the statute. Further, the 
market analysis and operating data 
submitted appear sufficient to make out 
a prima facie case. 

Interested persons may participate in 
this proceeding by submitting written 
comments containing the information 
described in 49 CFR 1180.4(d)(iii). Any 
person who files timely written 
comments will be considered a party of 
record if they so request. In this event, 
no petition for leave to intervene need 
be filed. 

Comments filed in this continuance in 
control case should contain the type of 
information aimed at developing the 
record on the competitive issues. The 
effects of the transactions on labor are 
not at issue here (as they would be if the 
transactions were subject to the 
provisions of section 11344(b)). 
Comments devoted only to that matter 
will be of little assistance in this 
proceeding. Any comments discussing 
the issue of labor protection for the 
employees of the GBW, FRVR, and 


A&W should be filed in Finance Docket 
No. 32035. 

The parties have already commenced 
discovery. Moreover, this proceeding 
has been assigned to the Office of 
Hearings to resolve any disputes on 
discovery not only in the control case 
but in the two related cases as well. In 
the circumstances, there is no need to 
rule on CNW’s May 12,1992, motion to 
compel document production. We will, 
however, admonish the parties to 
resolve discovery disputes amicably and 
in a timely manner. 

Finally, we are denying CNW’s 
request to consolidate this case with the 
two related cases at this time. We are 
granting, however, WCTC’s request that 
we handle all three cases within the 
procedural schedule established above. 
Specific deadlines will be established 
for this purpose in subsequent orders 
issued in Finance Docket Nos. 32035 and 
32037. This notice does not address 
CNW’s claim that the transaction in No. 
32035 does not qualify for exemption 
from section 10901, or its request for an 
order prohibiting consummation of the 
transaction involved in that proceeding. 
Those issues will be addressed in No. 
32035. 

This action will not significantly affect 
the quality of the human environment or 
the conservation of energy resources. 

It is ordered: 

1. The application in Finance Docket 
No. 32036 is accepted as a significant 
transaction under 49 CFR 1180.2(b). To 
the extent that the application does not 
contain the data required for a 
significant transaction, the requirement 
to submit those data is waived. 

2. The requirement for a prefiling 
notice of intent is waived. With credit 
for the filing fee paid, applicants must 
remit the filing fee for significant 
transactions as set forth in 49 CFR 
1002 . 2 . 

3. CNW’s petition to consolidate this 
proceeding with Finance Docket Nos. 
32035 and 32037 is denied. 

4. The requirements of 49 CFR 
1180.4(c)(5)(v) are waived to the extent 
noted above. 

5. Applicants and any persons filing 
comments must comply with the 
provisions in this notice. 

6. This notice is effective on May 28, 
1992. 

Decided: May 21.1992. 

By the Commission. Chairman Philbin. Vice 
Chairman McDonald. Commissioners 
Simmons. Phillips, and Emmett. 

Sidney L. Strickland. Jr., 

Secretary. 

[FR Doc. 92-12374 Filed 5-27-92; 8:45 am) 

BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

Controlled Substances: Proposed 1992 
Aggregate Production Quota for 
Methcathinone 

agency: Drug Enforcement 
Administration (DEA), Justice. 

ACTION: Notice of a Proposed 1992 
Aggregate Production Quota. 

summary: This notice proposes a 1992 
aggregate production quota for 
methcathinone, a Schedule I controlled 
substance. 

dates: Comments or objections must be 
received on or before June 29,1992. 
addresses: Send comments or 
objections to the Administrator, Drug 
Enforcement Administration, 
Washington, DC 20537, Attn: DEA 
Federal Register Representative. 

FOR FURTHER INFORMATION CONTACT. 
Howard McClain, Jr.. Chief, Drug & 
Chemical Evaluation Section, Drug 
Enforcement Administration, 
Washington. DC 20537, Telephone: (202) 
307-7183. 

SUPPLEMENTARY information: Section 
306 of the Controlled Substances Act 
(CSA), (21 U.S.C. 826) requires that the 
Attorney General establish on an annual 
basis aggregate production quotas for all 
controlled substances listed in 
Schedules I and II. This responsibility 
has been delegated to the Administrator 
of the DEA pursuant to S 0.100 of title 28 
of the Code of Federal Regulations. 

Recently, the DEA received an 
application for a manufacturing quota 
for methcathinone, a Schedule I 
controlled substance. The 
methcathinone, is to be used to prepare 
analytical standards. 

The Administrator of the DEA, under 
the authority vested in the Attorney 
General by section 306 of the CSA of 
1970 (21 U.S.C. 826) and delegated to the 
Administrator by Section 0.100 of Title 
28 of the Code of Federal Regulations, 
hereby proposes the 1992 aggregate 
production quota for methcathinone, 
expressed in grams of anhydrous base. 



Proposed 1992 

Basic class 

aggregate 
production quota 


(grams) 

Methcathinone. 

2 


All interested persons are invited to 
submit comments or objections in 
writing regarding this proposal. 
Comments or objections should be 
submitted to the Administrator, Drug 
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Enforcement Administration, United 
States Department of Justice, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative, and 
must be received by June 29.1992. If a 
person raises one or more issues which 
that person believes would warrant a 
hearing, that individual should so state 
and summarize the reason for this belief. 

In the event that comments or 
objections to this proposal raise one or 
more issues, which the Administrator 
finds warrant a hearing, the 
Administrator shall order a public 
hearing by a notice in the Federal 
Register summarizing the issues to be 
heard and setting the time for the 
hearing. 

Pursuant to sections (3)(c)(3) and 
3(e)(2)(C) of Executive Order 12291, the 
Director of the Office of Management 
and Budget has been consulted with 
respect to these proceedings. 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612. and it has been determined that 
this matter does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 

The Administrator hereby certifies 
that this matter will have no significant 
impact upon small entities within the 
meaning and intent of the Regulatory 
Flexibility Act, 5 U.S.C. 601. et seq. The 
establishment of annual production 
quotas for Schedules I and II controlled 
substances is mandated by law and by 
international commitments of the United 
States. Such quotas impact 
predominantly upon major 
manufacturers of the affected controlled 
substances. 

Dated: May 19.1992. 

Robert C. Bonner, 

Administrator of Drug Enforcement . 

|FR Doc. 92-12413 Filed 5-27-92; 8:45 ami 
BILUNG CODE 4410-09-11 


DEPARTMENT OF LABOR 

Office of the Secretary 

Agency Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 
(OMB) 

Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. chapter 35), considers comments 
on the reporting/recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: As 
necessary, the Department of Labor will 


publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting reauirement. 

The OMB and/or Agency 
identification numbers, if 
applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting 
requirements and the average hours 
per respondent. 

The number of forms in the request for 
approval if applicable. 

An abstract describing the need for 
and uses of the information 
collection. 

Comments and Questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 
Kenneth A. Mills ((202) 523-5095). 
Comments and questions about the 
items on this list should be directed to 
Mr. Mills. Office of Information 
Resources Management Policy, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., room N-1301, 

Washington, DC 20210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs. 

Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS), Office of Management 
and Budget, room 3001, Washington. DC 
20503 ((202) 395-6880). 

Any member of the public who wants 
to comment on recordkeeping/reporting 
requirements which have been 
submitted to OMB should advise Mr. 
Mills of this intent at the earliest 
possible date. 

Revision 

Employment Standards Administration 

Report of Changes That May Affect 

Your Black Lung Benefits. 

1215-0084. 

CM 929. 


Annually. 

Individuals or households. 

80,000 respondents; 7.067 total hours; 5 
to 8 minutes per response. 

1 form. 

To help determine continuing eligibility 
of primary beneficiaries receiving 
benefits from the Black Lung 
Disability Trust Fund. To verify and 
update on an annual basis factors that 
affect a beneficiary’s entitlement 
benefits, including income, marital 
status, receipt of State Worker's 
compensation and dependents' status. 

Employment and Training 

Administration 

Internal Fraud Activities. 

1205-0187. 

ETA 9000. 

Annually. 

State or local governments. 

53 respondents; 424 total hours; 8 hrs. 
per response; 1 form. 

ETA Form 9000 is the sole data 
collection instrument used by the 
State Employment Security Agency 
(SESA), Employment Training 
Administration (ETA) and the Office 
of Inspector General (OIG) for 
identifying continuing activity 
involving internal fraud, and assessing 
fraud prevention effectiveness, 
resulting analyses will be 
communicated to SESAs to enhance 
management efforts in controlling 
false representation and fraud. 
Negative trends could result in ETA 
requesting OIG audits(s). 

Extension 

Employment and Training 

Administration 

Fiscal Year 1993 Employment Sen ice 
Automation Funds Employment 
Service Program Letter. 

1205-0311. 

As needed 

40 respondents; 4,800 total hours; 120 hrs 
per response. 

Issues procedures for State Employment 
Service agencies to use when applying 
for ES Automation Funds and provide 
for appropriate review by ETA 
Regional Offices. 

MINE SAFETY AND HEALTH 

ADMINISTRATION 

Records of Tests and Examinations of 
Personnel Hoisting Equipment. 

1219-0034. 

Daily; biweekly; bimonthly; 
semiannually. 

Businesses or other for profit; small 
businesses or organizations. 

Daily and biweekly examinations; 545 
respondents; 1.05 hours per response 
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X 50 responses; 1.254 total burden 
hours 

Initial and semiannual wire rope 
measurements; 545 respondents; 1.15 
hours per response X 2 responses; 
1,254 total burden hours. 

Bimonthly tests of safety catches: 368 
respondents; 1.15 hours per response 
X 6 responses; 2,539 total burden 
hours. 

Grand total burden hours: 32,406. 

Requires operators of coal, metal and 
nonmetal mines to keep records of 
specific tests an examinations of mine 
personnel hoisting systems, including 
wire ropes, to ensure that the systems 
remain safe to operate. 

Slope and Shaft Sinking Plans. 

1219-0019. 

On Occasion. 

Businesses or other for profit; small 
businesses or organizations. 

25 respondents; 40 hours per response; 
1,000 total burden hours. 

Requires coal mine operators to submit 
to MSHA for approval a plan that will 
provide for the safety of workmen in 
each slope or shaft that is commenced 
or extended. 

Signed at Washington. DC. this 19th day of 

May. 1992. 

Kenneth A. Mills. 

Departmental Clearance Officer. 

(FR Doc. 92-12365 Filed 5-27-92; 8.45 am) 

BILLING COOC 4510-30-M 


Employment and Training 
Administration 

Notice of Determinations Regarding 
Eligibility to Apply for Worker 
Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period of 
May 1992. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
Section 222 of the Act must be met. 

(1) That a significant number of 
proportion of the workers in the 
worker’s firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated. 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the fimi or 
appropriate subdivision have 


contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Negative Determinations 

In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-26,987; Rex-Rosenlew, Inc., 
Teterboro, NJ 

TA-W-26,974; Jervis B. Webb Co., 
Mount Vernon Div., Mount Vernon, 
OH 

TA-W-26,972; Homestead Industries, 
Inc., Coroopolis. PA 
TA-W-27,014; Advance Foundry, 

Dayton, OH 

TA-W-26,942; John L. Cox, Oklahoma 
City. OK 

TA-W-26,990; Tubular Threading, Inc., 
Morrero, LA 

TA-W-26,962; C.P. Manufacturing of 
Bellwood , Bellwood, PA 
TA-W-27,002; Komatsu Dresser Co., 
Libertyville, IL 

TA-W-26,988; Signetics Co., Orem, UT 
TA-W-27,003; DeVIieg, Inc., (DBA 
DeVUeg Sunstrand), Belvidere, IL 
TA-W-27,001; Northgate Computer 
Systems. Eden Prairie, MN 
TA-W-27,023; Gleneagles, Inc., Towson , 
MD 

TA-W-27,024; Gleneagles, Inc., Be lair, 
MD 

In the following cases, the 
investigation revealed that the criteria 
for eligibility has not been met for the 
reasons specified. 

TA-W-26,904; BovairdSupply Co., 
Tulsa. OK 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA- W-26,865; ISC-Bunker Ramo, 
Fostoria, OH 

The workers' firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-26,866; ISC-Bunker Ramo, 
Sharon viHe, OH 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA- W-26,867; ISC Bunker Ramo, 
Dayton, OH 

The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-26,868; ISC Bunker Ramo, 
Broadview Heights, OH 


The workers* firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-26,869; ISC Bunker Ramo, 
Columbus, OH 

The workers' firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-26,999; Upjohn Co., North Haven, 
CT 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-26,984; Potlatch Corp., 
Clearwater Logging Unit, Lewiston, ID 
U.S. imports of logs (both softwood 
and hardwood) declined both absolutely 
and relative to domestic shipments in 
the 1990-1991 period. 

TA-W-26,985; Potlatch Corp., Nrther 
Logging Unit, Lewiston , ID 
U.S. imports of logs (both softwood 
and hardwood) declined both absolutely 
and relative to domestic shipments in 
the 1990-1991 period. 

TA-W-26,981; TA-W-26.981A & TA-W- 
26,981B; National OilwelJ, Houston, 
TX, Lafayette, LA and Amelia, LA 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 

TA-W-26,964; Century Geophysical 
Corp.. Tulsa, OK 
The investigation revealed that 
criterion (2) has not been met. Sales or 
production did not decline during the 
relevant period as required for 
certification. 

TA-W-27,098; Veneto Originals, Inc., 
Hoboken, NJ 

Increased imports did not contribute 
importantly to worker separations at the 
firm. 

TA-W-27,012; General Cable 
Telecommunication, New Brunswick , 
NJ 

The investigation revealed that 
criterion (2) and criterion (3) have not 
been met. Sales or production did not 
decline during the relevant period a9 
required for certification. Increases of 
imports of articles like or directly 
competitive with articles produced by 
the firm or appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Affirmative Determinations 

TA-W-27,030; ICD Drives, Inc., Grand 
Island GrTonawando, NY 
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A certification was issued covering all 
workers separated on or after March 3. 
1991. 

TA-W-26,949; Ronni Fashions, Inc., 

New Brunswick, NJ 

A certification was issued covering all 
workers separated on or after February 

18.1991. 

TA-W-27,114; M-I Drilling Fluids. 
Anchorage. AK 

A certification was issued covering all 
workers separated on or after April 2. 
1991. 

TA-W-27,149; Shelby Group 
International, Inc., Reed City, Ml 
A certification was issued covering all 
workers separated on or after March 31, 
1991. 

TA-W-27,109; Zwicker Knitting Mills. 
New York, NY 

A certification was issued covering all 
workers separated on or after March 30, 
1991. 

TA-W-27,110; Zwicker Knitting Mills. 
Oconto, WI 

A certification was issued covering all 
workers separated on or after April 2, 

1991. 

TA - W-28,995; Clee re Drilling Co., San 
Angelo, TX 

A certification was issued covering all 
workers separated on or after January 1, 

1992. 

TA-W-26,083; Pollenex Corp. (Formerly 
Associated Mills, Inc.), Chicago, IL 
A certification was issued covering all 
workers separated on or after March 17, 
1991. 

TA-W-26,996; Russell Oil & Gas 
Investment, Inc.. Yukon, OK 
A certification was issued covering all 
workers separated on or after March 3, 
1991. 

TA-W-27,018 a TA-W-27,019; Russell 
Construction, Co., Yukon, OK a 
Russell Supply, Inc., Yukon, OK 
A certification was issued covering all 
workers separated on or after March 3. 
1991. 

TA-W-26,831; Computalog Service, Inc., 
Williston, ND 

A certification was issued covering all 
workers separated on or after February 

11.1991. 

TA-W-26,948; NGK Metals Corp.. 
Reading, PA 

A certification was issued covering all 
workers separated on or after February 

14.1991. 

TA-W-26.975; MI Drilling Fluids. 

Corpus Christi, TX. 

A certification was issued covering all 
workers separated on or after February 
24, 1991. 


TA-W-26,991; UMCPetroleum Corp.. 
Houston. TX 

A certification was issued covering all 
workers separated on or after February 

5.1991. 

TA-W-27,011; Lynco Servicing, 
Levelland, TX 

A certification was issued covering all 
workers separated on or after February 

1.1991. 

TA-W-26.955; The Western Co of North 
America. Eldorado, TX 

A certification was issued covering all 
workers separated on or after February 

18.1991. 

TA-W-26,956; The Western Co of North 
America. Palestine, TX 

A certification was issued covering all 
workers separated on or after February 

18.1991. 

TA-W-27.005; The Western Co of North 
America, Venice. PA 

A certification was issued covering all 
workers separated on or after February 

18.1991. 

TA-W-26,970; Freeport McMoran Oil 
and Gas Co.. New Orleans. LA 

A certification was issued covering all 
workers separated on or after February 

24.1991. 

TA-W-26.967; Exxon Corp.. Exxon 
Exploration Co (Formerly Exxon Co. 
USA). Houston . TX 

A certification was issued covering all 
workers separated on or after February 

26.1991. 

TA-W-26.968; Exxon Corp. Exxon Co 
Inti, Houston, TX 

A certification was issued covering all 
workers separated on or after February 

26.1991. 

TA-W-27,184; LRC Surety Products. 
Surety Glove Div., Carrollton, OH 

A certification was issued covering all 
workers separated on or after April 13, 
1991. 

TA-W-27,173; Jomac Products, Inc., 
Philadelphia, PA 

A certification was issued covering all 
workers separated on or after April 1, 
1991. 

I hereby certify that the 
aforementioned determinations were 
issued during the month of May 1992. 
Copies of these determinations are 
available for inspection in room C-4318, 
U.S. Department of Labor, 200 
Constitution Avenue. NW., Washington. 
DC 20210 during normal business hours 
or will be mailed to persons to write to 
the above address. 


Dated: May 20.1992. 

Marvin M. Fooks. 

Director. Office of Trade Adjustment 
Assistance. 

[FR Doc. 92-12415 Filed 5-27-92; 8:45 am) 
BILUNG COOC 4510-30-M 


Mine Safety and Health Administration 

Petitions for Modification 

The following parties have filed 
petitions to modify the application of 
mandatory' safety standards under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

1. Kermit Coal Company 

[Docket No, M-92-48-C) 

Kermit Coal Company. P.O. Box 198. 
Kermit. West Virginia 25674 has filed a 
petition to modify the application of 30 
CFR 75.800 (high-voltage circuits; circuit 
breakers) to its Kermit Mine No. 1 (l.D. 
No. 46-01602) located in Mingo County, 
West Virginia. Instead of the required 
circuit breakers, the petitioner proposes 
to use contractors to obtain 
undervoltage protection on specific 
three-phase alternating current circuits 
in conveyor belt power centers. 

2. Clinchfield Coal Company 

[Docket No. M-92-49-C] 

Clinchfield Coal Company. P.O. box 
4000, Lebanon, Virginia 24266 has filed a 
petition to modify the application of 30 
CFR 75.1710-l(a) (canopies or cabs; self- 
propelled electric face equipment; 
installation requirements) to its Triple C 
No. 1 Mine (l.D. No. 44-06375) located in 
Dickenson County, Virginia. Due to 
indulations in the height of the coal 
seam, the petitioner states that the use 
of canopies would result in a dimunition 
of safety to the equipment operator. 

3. Jewel Smokeless Coal Corporation 

[Docket No. M-92-50-C) 

Jewel Smokeless Coal Corporation. 

P.O. Box 70. Vansant, Virginia 24656 has 
filed a petition to modify the application 
of 30 CFR 77.214(a) (refuse piles) to its 
Preparation Plant No. 3 (l.D. No. 44- 
03391) located in Buchanan County, 
Virginia. The petitioner requests that 
MSHA amend its October 20.1981 
Decision and Order for docket number 
M-81-53-C to eliminate the 
requirements for the construction of the 
bulkheads at the interconnections of the 
Young's Branch No. 15 and White Park 
No. 2 mines. 
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4. L.V. Coal Company 

[Docket No. M-92-51-C] 

L.V. Coal Company. 343 south 2nd 
Street, Lykens, Pennsylvania 17048 has 
filed a petition to modify the application 
of 30 CFR 75.301 (air quality, quantity, 
and velocity) to its No. 4 Slope (I.D. No. 
35-08014) located in Schuylkill County, 
Pennsylvania. The petitioner requests a 
modification to require that the 
minimum quantity of air reaching each 
working face shall be 1.500 cubic feet a 
minute (cfm), and that the minimum 
quantity of air reaching the last open 
crosscut in any pair or set of developing 
entries shall be 5,000 cfm, and that the 
minimum quantity of air reaching the 
intake end of a pillar line shall be 5,000 
cfm. 

5. Cyprus Emerald Resources 
Corporation 

[Docket No. M-92-52-CJ 

Cyprus Emerald Resources 
Corporation. 9100 East Mineral Circle, 
Englewood, Colorado 80112 has filed a 
petition to modify the application of 30 
CFR 75.804(a) (underground high-voltage 
cables) to its Emerald No. 1 Mine (I.D. 
No. 36-05466) located in Greene County, 
Pennsylvania. The petitioner proposes 
to install a SHD + CC, Number 16 AWG 
type cable on longwal! face equipment 
as an internal ground check conductor 
for the ground continuity circuit. The 
petitioner states that the SHD+GC type 
cable will provide belter electrical and 
mechanical properties and will provide 
die same measure of protection as the 
standard. 

6. Cyprus Shoshone Coal Corporation 
[Docket No. M-92-55-C) 

Cyprus Shoshone Coal Corporation. 
9100 East Mineral Circle, Englewood, 
Colorado 80112 has filed a petition to 
modify the application of 30 CFR 
75.804(a) (underground high-voltage 
cables) to its Shoshone No. 1 Mine (LD. 
No. 45-01186) located in Carbon County. 
Wyoming. The petitioner proposes to 
install a SHD+GC, Number 16 AWG 
type cable as an internal ground check 
conductor for the ground continuity 
circuit. The petitioner states that the 
SHD+GC type cable will provide better 
electrical and mechanical properties and 
will provide the same measure of 
protection as the standard. 

7. Florence Coal Company 
[Docket No. M-92-54-CJ 

Florence Coal Company, P.O. Box 51, 
New Florence, Pennsylvania 15944 has 
filed a petition to modify the application 
of 30 CFR 75.305 (weekly examinations 
for hazardous conditions) to its Florence 
No. 2 Mine (I.D. No. 36-02448) located in 


Indiana County, Pennsylvania. The 
petitioner proposes to ventilate the fall 
area with return air and evaluate the fall 
area with an intake evaluation point and 
a bleeder evaluation point instead of 
traveling the return aircourse in its 
entirety. 

8. Twentymile Coal Company 
[Docket No. M-02-55-CJ 

Twentymile Coal Company, 9100 East 
Mineral Circle, Englewood, Colorado 
80112 has filed a petition to modify the 
application of 30 CFR 75.804(a) 
(underground high-voltage cables) to its 
Foidel Creek Mine (I.D. No. 95-03836) 
located in Routt County, Colorado. The 
petitioner proposes to install a type 
SHD+GC, Number 16 AWG type cable 
on longwall face equipment as an 
internal ground check conductor for 
ground continuity circuit. The petitioner 
states that the SHD + GC type cable will 
provide better electrical and mechanical 
properties and will provide the same 
measure of protection as the standard. 

9. DOTCO Energy Company, Inc. 

[Docket No. M-92-56-C) 

DOTCO Energy Company, Inc., P.O. 
Box 355, McCarr, Kentucky 41544 has 
filed a petition to modify the application 
of 30 CFR 75.1105 (housing of 
underground transformer stations, 
battery-charging stations, substations, 
compressor stations, shops, and 
permanent pumps) to its Mine No. 1 (LD. 
No. 15-11605) located in Pike County, 
Kentucky. The petitioner proposes to 
ventilate all electrical transformers 
except the No. 4 Belt transformer on a 
separate split of neutral air instead of on 
the active working section. The 
petitioner states that the transformers 
will be packaged in metal fireproof 
housing with fire extinguishers at each 
transformer. The petitioner states that 
the procedure will provide greater 
protection for the miners. 

10. J R & L Coal Company 

[Docket No. M-92-57-C] 

J R & L Coal Company, Box 676, 

Valley View, Pennsylvania 17983 has 
filed a petition to modify the application 
of 30 CFR 75.1400 (hoisting equipment; 
general) to its No. 2 Middle Split Slope 
(I.D. No. 36-08305) located in Schuylkill 
County, Pennsylvania. The petitioner 
proposes to use increased rope strength 
and a secondary safety rope on a slope 
conveyance (gunboat) to transport 
persons as an alternate to safety 
catches. 


11. Little Buck Coal Company 

[Docket No. M-92-58-C) 

Little Buck Coal Company, Box 405, 
RD #4, Pine Grove, Pennsylvania 17963 
has filed a petition to modify the 
application of 30 CFR 75.1400 to its Little 
Buck Slope (I.D. No. 36.07547) located in 
Schuylkill County, Pennsylvania. The 
petitioner proposes to use increased 
rope strength and a secondary safety 
rope on a slope conveyance (gunboat) to 
transport persons as an alternate to 
safety catches. 

Request for Comments 

Persons interested in these petitions 
may furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before June 
29,1992. Copies of these petitions are 
available for inspection at that address. 

Dated: May 20,1992. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 92-12367 Filed 5-27-92; 8:45 am) 

BILLING coot 4510-43-11 


NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 56-498 and 50-499] 

Houston Lighting & Power Ca, City 
Public Service Board of San Antonio, 
Central Power and Light Co., City of 
Austin, TX, South Texas Project, Units 
1 and 2; Environmental Assessment 
and Finding of No Significant Impact 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of amendments to 
Facility Operating License Nos. NPF-76 
and NPF-80, issued to Houston Lighting 
& Power Company, et. al. (the licensee) 
for South Texas Project (STP), Units 1 
and 2 located in Matagorda County, 
Texas. 

Environmental Assessment 

Identification of Proposed Action 

By letter dated October 30,1991 (ST- 
HL-AE-3906), the licensee submitted a 
request to amend its license to reflect 
changes to the Updated Final Safety 
Analysis Report (UFSAR) for Units 1 
and 2. Those changes involve an 
unreviewed safety question related to 
an increase in the operating cycle 
lengths and associated fuel bumups. 
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The licensee proposes to change the 
core average bumup from 23.740 
megawatt days/metric ton uranium 
(MWD/MTU) to 40.000 MWD/MTU. A 
change to the Technical Specification 
maximum enrichment value was 
previously addressed by Amendment 
Nos. 16 and 6 and the Environmental 
Assessment and Finding of No 
Significant Impact which was published 
in the Federal Register on June 8.1990 
(55 FR 23492). 

Need for Proposed Action 

The licensee has planned a length of 
456 effective full power days (EFPD) for 
the current operating cycle for Unit 1 
(Cycle 4). The increase in core average 
discharge bumup is required to support 
this cycle length. 

Environmental Impact of the Proposed 
Action 

The Commission has completed its 
evaluation of the proposed amendment. 
The proposed changes to the UFSAR 
would permit fuel to be irradiated above 
33 gigawatt days per metric ton (GWD/ 
MT) but not to exceed 60 GWD/MT. The 
safety considerations associated with 
reactor operation with extended 
irradiation have been evaluated by the 
NRC staff. The staff has concluded that 
such changes would not adversely affect 
plant safety. The proposed changes have 
no adverse impact on the probability of 
any accident. The increased bumup may 
slightly change the mix of fission 
products that might be released in the 
event of a serious accident but such 
small changes would not significantly 
affect the consequences of serious 
accidents. No changes are being made in 
the types or amount of any radiological 
effluents that may be released offsite. 
There is no significant increase in the 
allowable individual or cumulative 
occupational radiation exposure. 

With regard to potential 
nonradiological impacts of extended 
fuel bumup, the proposed changes 
involve systems located within the 
restricted area, as defined in 10 CFR 
part 20. They do not affect 
nonradiological plant effluents and have 
no other environmental impact. 

The environmental impacts of 
transportation resulting from the use of 
higher enrichment and extended 
irradiation are discussed in the staff 
assessment entitled “NRC Assessment 
of the Environmental Effects of 
Transportation Resulting from Extended 
Fuel Enrichment and Irradiation.*' This 
assessment was published in the 
Federal Register on August 11,1988 (53 
FR 30355) as corrected on August 24, 

1988 (53 FR 32322) in connection with 
the Shearon Harris Nuclear Power Plant. 


Unit 1: Environmental Assessment and 
Finding of No Significant Impact. As 
indicated therein, the environmental 
cost contribution of an increase in fuel 
enrichment up to 5 weight percent U-235 
and irradiation limits of up to 60 GWD/ 
MT are either unchanged, or may in fact 
be reduced from those summarized in 
Table S-4 as set forth in 10 CFR 51.52(c). 
These findings are applicable to the 
changes associated with the extended 
burnup unreviewed safety question for 
the South Texas Project, Units 1 and 2. / 

Therefore, the Commission concludes/ 
that there are no significant radiologies^ 
or nonradiological environmental 
impacts associated with the proposed I 
action. V 

The Notice of Consideration of \ 

Issuance of Amendments and 
Opportunity for Hearing in connection 
with this action was published in the 
Federal Register on March 4,1992 (57 FR 
07812). 

Alternatives to the Proposed Action 

Since the Commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed action, any alternative with 
equal or greater environmental impacts 
need not be evaluated. 

The principal alternative would be to 
deny the requested amendments. This 
would not reduce the environmental 
impacts of plant operation and would 
result in reduced operational flexibility. 

Alternate Use of Resources 

This action does not involve the use of 
any resources not previously considered 
in the Final Environmental Statement for 
the South Texas Project, Units 1 and 2. 
dated August 1986 (NUREG-1171). 

Agencies and Persons Contacted 

The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. 

Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed amendments. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for license 
amendments dated October 30.1991. 
Copies are available for inspection at 
the Commission’s Public Document 
Room, the Gelman Building, 2120 L 
Street, NW., Washington. DC 20555, and 
at the local public document room 
located at the Wharton County Junior 
College, J. M. Hodges Learning Center. 


911 Boling Highway. Wharton. Texas 
77488. 

Dated at Rockville. Maryland, this 21st day 
of May 1991. 

For the Nuclear Regulatory Commission. 

Suzanne C. Black. 

Director, Project Directorate IV-2. Division of 
Reactor Projects IIl/IV/V, Office of Nuclear 
Reactor Regulation. 

(FR Doc. 92-12437 Filed 5-27-92; 8:45 am] 

BILLING CODE 7590-01-M 

NRC Review of Agreement State 
Radiation Control Programs: Final 
General Statement of Poli< 

agency: Nuclear Regulator 
Commission. 

Action: Final general statement of 
policy. 

summary: The Nuclear Regulatory 
Commission is revising its general 
statement of policy on “Guidelines for 
NRC Review of Agreement State 
Radiation Control Programs.” This 
statement of policy informs the States 
and the public of the criteria and 
guidelines that the Commission intends 
to use in its periodic evaluations of 
Agreement State programs. Most of the 
revisions are related to regulation of 
low-level radioactive waste 
management and disposal. 

EFFECTIVE DATE: May 28, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Kathleen N. Schneider, Office of State 
Programs. U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: 301-504-2320. 
SUPPLEMENTARY INFORMATION: On 
March 23.1990 (55 FR 10851) the NRC 
published in the Federal Register 
proposed revisions to its General 
Statement of Policy, “Guidelines for 
NRC Review of Agreement State 
Radiation Control Programs.” Interested 
persons were invited to submit written 
comments on the proposed revised 
policy statement. The comment period 
expired May 22,1990. Fifteen written 
comments were received. After review 
and evaluation of the comments, the 
Commission has concluded the revisions 
can be published as a final general 
statement of policy. 

The NRC revision to its General 
Statement of Policy “Guidelines for NRC 
Review of Agreement State Radiation 
Control Programs” specifically 
addresses the review of State programs 
which regulate the disposal of low-level 
radioactive waste in permanent disposal 
facilities. The revision also addresses 
packaging, treatment, storage, 
processing, and transportation of low- 
level radioactive waste. The final 
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guidance takes into account the 
regulatory requirements of 10 CFR part 
61 and the experience of States with 
low-level radioactive waste regulatory 
programs. The guidance is considered to 
be flexible enough to be used in the 
review of low-level radioactive waste 
disposal con trol programs which 
predated 10 CFR part 61. 

Eight comments were received from 
Agreement States, two from non- 
Agreement States, two from utilities and 
three comments from public interest 
groups. A copy of the comments and an 
NRC staff summary and analysis of 
comments are available in the NRC 
Public Document Room. 

Commenters on the Status and 
Compatibility of Regulations indicator 
stated the view that compatibility 
should be interpreted to allow States to 
establish more restrictive standards. 

The Commission is considering this 
issue as a separate matter. This revision 
of the guidelines supplements and 
strengthens the current guidelines, and 
although two States opposed the 
revisions, the Commission concludes 
that they are needed now. Additional 
changes, as appropriate, will be made to 
the guidelines once the Commission 
makes a final decision on the general 
matter of compatibility. 

Commenters raised the issue of the 
authority Agreement States have at the 
site of waste generation by persons in 
the State who are not Agreement State 
licensees. This issue is adequately 
addressed in other criteria and in 10 
CFR part 150. Except as they relate to 
conflict of interest issues, activities 
stemming from the State’s role as site 
developer, host State, compact member, 
or land owner are outside the scope of 
this policy statement. These guidelines 
deal only with the State’s regulatory 
program under section 274 of the Atomic 
Energy Act. 

Many of the comments suggested 
additional flexibility or level of detail. 
With respect to flexibility, the guidelines 
are just that and judgment is to be used 
in their implementation. Further, many 
of the indicators are expressed in terms 
of “should" to emphasize flexibility. It is 
always a challenger to achieve the 
proper mix between performance 
objectives and details in any such 
document and the decision is. in the 
final analysis, a judgment call. With 
respect to specific flexibility concerns 
raised by the commenters and 
suggestions offered but not adopted as 
too prescriptive, procedural, or outside 
the scope of the State’s authority or 
responsibility as an Agreement State, 
see the detailed staff analysis, which is 
available in the NRC Public Document 
Room. 


Three commenters addressed the 
proposed indicator for Quality of 
Emergency Planning. Illinois suggested 
the present indicator had the flexibility 
necessary and the proposed revision 
created ambiguity. The Commission 
agrees and has dropped the proposed 
March 23,1990 revision. 

One State suggested deleting the 
proposed addition to the Budget 
indicator on maintaining adequate 
support for the RCP throughout the life 
cycle of the LLW disposal facility as 
unnecessary. The Commission disagrees 
based on experience where funding 
levels based on waste volumes resulted 
in unjustified loss of funding and staff. 
For the Management indicator, a 
suggestion to add “health physics” as a 
discipline for the Project Manager was 
adopted but a suggestion to delete the 
Project Manager was not because of the 
lack of a designated project manager 
would hinder timely incensing action. 

Illinois commented that the indicator 
for Office Equipment and Support 
Services be broadened to include a 
management system to organize and 
control the documents associated with 
the licensing of all radioactive material 
and not just low-level radioactive waste. 
The Commission agrees with this 
comment. 

A comment advocating deletion of the 
recommendation that States provide the 
opportunity for hearings for major LLW 
disposal site licensing actions was not 
adopted. Public involvement is 
important. The Commission notes that 
the nature of such hearings would be 
dictated by State administrative 
procedures. 

A common concern among many 
commenters was the extent to which 
staff resources must be RCP staff and 
when they may be outside the RCP. A 
parenthetical addition to the 
Qualifications of Technical Staff and the 
existing language in the Contractual 
Support indicator should help clarify 
that there is extensive flexibility so long 
as the resources and expertise are 
available. 

The Staffing Level indicator was one 
of the more controversial. Two States 
expressed the view that the nature of 
the operations and the site could result 
in an adequate lesser staffing level than 
the baseline of 3 to 4 professional 
technical person-years proposed. The 
Commission agrees that there may be 
such cases and has added language to 
consider site activities on a case- 
specific basis. The Commission also 
agrees with commenters that more than 
a baseline of 3 to 4 may be needed in 
some cases, but views the language as 
sufficiently flexible to address higher 
levels. A parenthetical addition also 


responds to commenters questions by 
clarifying that the 3 to 4 person-year 
level for LLW disposal site regulation 
does not include the baseline staff for 
the basic RCP. The proposed 
explanatory text referring to the staffing 
levels that would be needed for review 
as an example of a peak activity period 
has been deleted, consistent with other 
decisions on level of detail. 

Three comments were received 
regarding the Training indicator. Illinois 
recommended broadening the indicator 
to state that Radiation Control Program 
staff should be afforded opportunities 
for training that is consistent with the 
need of the program. The Commission 
also agrees with this recommendation. 

Minor word changes made include 
deleting “timely" from the Contractual 
Assistance indicator, replacement of the 
phrase “current regulatory guidance" 
with the phrase "State licensing 
requirements" in the Technical Quality 
of Licensing Actions indicator, and 
deletion of "minimum approval 
standards" from the Licensing 
Procedures. 

The Commission directed the staff to 
evaluate NRCs LLW program against 
the proposed revisions. Although no 
changes in the guidelines were 
recommended by the task force which 
conducted the evaluation, the 
Commission concludes that the task 
force findings show the need to amend 
the guidelines in one area in order to 
provide the States with the same 
flexibility the staff plans for itself. The 
text for the indicators Laboratory 
Support and Confirmatory 
Measurements have been modified to 
provide additional flexibility for access 
to nonradiological testing. 

In addition, the Commission added a 
clarifying sentence to the indicator for 
staffing level to indicate that the RCP 
should have at least two professionals 
available with training and experience 
to operate the RCP in a way which 
provides continuous coverage and 
continuity. These two professionals 
available to operate RCP should not be 
supervisory or management personnel. 

Guidelines for NRC Review of 
Agreement State Radiation Control 
Programs, 1992 
Introduction 

Section 274 of the Atomic Energy Act 
was enacted by the Congress in 1959 to 
recognize the interests of the States in 
atomic energy, to clarify the respective 
responsibilities of State and Federal 
Go\emments, and to provide a 
mechanism for State to enter into formal 
agreements with the Atomic Energy 
Commission (AEC), and later the 
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Nuclear Regulatory Commission (NRC), 
under which the States assume 
regulatory authority over by-product, 
source, and small quantities of special 
nuclear materials, collectively referred 
to as agreement materials. The 
mechanism by which the NRC 
discontinues and the States assume 
regulatory authority over agreement 
materials is an Agreement between the 
Governor of a State and the 
Commission. Before entering into an 
Agreement, the Governor is required to 
certify that the State has a regulatory 
program that is adequate to protect the 
public health and safety. In addition, the 
Commission must perform an 
independent evaluation and make a 
finding that the State's program is 
adequate from the health and safety 
standpoint and compatible with the 
Commission's regulatory program. 

Current Guidelines 

In 1981, the Commission published a 
major revision of the guide for review of 
Agreement State programs (who earlier 
revisions reflected primarily minor and 
editorial changes). These Guidelines 
constitute Commission policy in the 
form of a document entitled “Guidelines 
for NRC Review of Agreement State 
Radiation Control Programs." This 
document provides guidance for 
evaluation of operating Agreement State 
programs based on over 20 years of 
combined AEC-NRC experience in 
administering the Agreement State 
program. In 1985. Commission staff 
initiated minor updating, clarifying and 
editorial changes reflecting the 
experience gained with the 1981 policy 
statement. Those changes were 
promulgated in June 1987. 

In 1988, the Commission staff initiated 
revisions to the Review Guidelines to 
improve reviews of State regulatory 
programs for the disposal of low-level 
radioactive waste. The revised 
document will be used by NRC in its 
review of those State programs which 
regulate the disposal of low-level 
radioactive waste in permanent disposal 
facilities. It will also be used to 
strengthen the review of State programs 
which regulate other aspects of 
radioactive waste management, such as 
packaging, treatment, storage and 
transportation. 

The “Guidelines" contain six sections, 
each dealing with one of the essential 
elements of a radiation control program 
(RCP) which are: Legislation and 
Regulations, Organization, Management 
and Administration, Personnel, 

Licensing, and Compliance. Each section 
contains (a) a summary of the general 
significance of the program element, (b) 
indicators which address specific 


functions within the program element, 

(c) guidelines which delineate specific 
objectives or operational goals under 
each indicator. 

Categories of Indicators 

The indicators listed in this document 
cover a wide range of program 
functions, both technical and 
administrative. It should be recognized 
that the indicators, and the guidelines 
under each indicator, are not of equal 
importance in terms of the fundamental 
goal of a radiation control program, i.e., 
protection of the public health and 
safety. Therefore, the indicators are 
categorized in terms of their importance 
to the fundamental goal of protecting the 
public health and safety. Two categories 
are used. 

Category I—Direct Bearing on Health 
and Safety. Category I Indicators (and 
the Program Elements of which they are 
a part) are: 

• Legal Authority (Legislation and 
Regulations) 

• Status and Compatibility of 
Regulations (Legislation and 
Regulations) 

• Quality of Emergency Planning 
(Management and Administration) 

• Technical Quality of Licensing 
Actions (Licensing) 

• Adequacy of Product Evaluations 
(Licensing) 

• Status of Inspection Program 
(Compliance) 

• Inspection Frequency (Compliance) 

• Inspectors’ Performance and 
Capability (Compliance) 

• Response to Actual and Alleged 
Incidents (Compliance) 

• Enforcement Procedures 
(Compliance) 

These indicators address primary 
program functions which directly relate 
to the State's ability to protect the public 
health and safety. If significant 
problems exist in one or more Category I 
indicator areas, then the need for 
improvements may be critical. 

Legislation and regulations together 
form the foundation for the entire 
program establishing the framework for 
the licensing and compliance program. 
The technical review of license 
applications is the initial step in the 
regulatory process. The evaluation of 
applicant qualifications, facilities, 
equipment, and procedures by the 
regulatory agency is essential to assure 
protection of the public from radiation 
hazards associated with the proposed 
activities. Assuring that licensees fulfill 
the commitments made in their 
applications and that they observe the 
requirements set forth in the regulations 
are the objectives of the compliance 
program. The essential elements of an 


adequate compliance program are (1) 
the conduct of onsite inspections of 
licensee activities, (2) the performance 
of these inspections by competent staff, 
and (3) the taking of appropriate 
enforcement actions. Another very 
important factor is the ability to plan 
for, respond effectively to, and 
investigate radiation incidents. 

Category II—Essential Technical and 
Administrative Support. Category II 
Indicators (and the Program Elements of 
which hey are a part) are: 

• Location of Radiation Control 
Program Within State Organization. 
(Organization) 

• Internal Organization of Radiation 
Control Program. (Organization) 

• Legal Assistance. (Organization) 

• Technical Advisory Committees. 
(Organization) 

• Contractual Assistance. 
(Organization) 

• Budget. (Management and 
Administration) 

• Laboratory Support. (Management 
and Administration) 

• Administrative Procedures. 
(Management and Administration) 

• Management. (Management and 
Administration) 

• Office Equipment and Support 
Services. (Management and 
Administration) 

• Public Information. (Management 
and Administration) 

• Qualifications of Technical Staff. 
(Personnel) 

• Staffing Level. (Personnel) 

• Staff Supervision. (Personnel) 

• Training. (Personnel) 

• Staff Continuity. (Personnel) 

• Licensing Procedures. (Licensing) 

• Inspection Procedures. 

(Compliance) 

• Inspection Reports. (Compliance) 

• Confirmatory Measurements. 
(Compliance) 

These indicators address program 
functions which provide essential 
technical and administrative support for 
the primary program functions. Good 
performance in meeting the guidelines 
for these indicators is essential in order 
to avoid the development of problems in 
one or more of the primary program 
functions, i.e., those that fall under 
Category I indicators. Category II 
indicators frequently can be used to 
identify underlying problems that are 
causing, or contributing to, difficulties in 
Category I indicators. 

It is the NRC's intention to use these 
categories in the following manner. In 
reporting findings to State management, 
the NRC will indicate the category of 
each comment made. If no significant 
Category I comments are provided, this 
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will indicate that the program is 
adequate to protect the public health 
and safety and is compatible with the 
NRC’s program. If one or more 
significant Category I comments are 
provided, the State will be notified that 
the program deficiencies may seriously 
affect the State’s ability to protect the 
public health and safety and that the 
need for improvement in particular 
program areas is critical. The NRC 
would request an immediate response. 

If, following receipt and evaluation, the 
State's response appears satisfactory in 
addressing the significant Category I 
comments, the staff may offer findings 
of adequacy and compatibility as 
appropriate or defer such offering until 
the State's actions are examined and 
their effectiveness confirmed in a 
subsequent review. If additional 
information is needed to evaluate the 
State’s actions, the staff may request the 
information through follow-up 
correspondence or perform a follow-up 
or special, limited review. NRC staff 
may hold a special meeting with 
appropriate State representatives. No 
significant items will be left unresolved 
over a prolonged period. If the State 
program does not improve or if 
additional significant Category I 
deficiencies have developed, a staff 
finding that the program is not adequate 
will be considered and the NRC may 
institute proceedings to suspend or 
revoke all or part of the Agreement in 
accordance with Section 274j of the Act. 
The Commission will be informed of the 
results of the reviews of the individual 
Agreement State programs and copies of 
the review correspondence to the States 
will be placed in the NRC Public 
Document Room. 

Category II comments concern 
functions and activities which support 
the State program and therefore would 
not be critical to the State's ability to 
protect the public. The State will be 
asked to respond to these comments and 
the State's actions will be evaluated 
during the next regular program review. 

It should be recognized that the 
categorization pertains to the 
significance of the overall indicator and 
not to each of the guidelines within that 
indicator. For example, “Technical 
Quality of Licensing Actions” is a 
category I indicator. The review of 
license applications for the purpose of 
evaluating the applicant’s qualifications, 
facilities, equipment, and procedures is 
essential to assuring that the public 
health and safety is being protected. 

One of the guidelines under this 
indicator concerns prelicensing visits. 
The need for such visits depends on the 
nature of the specific case and is a 


matter of judgment on the part of the 
licensing staff. The success of a State 
program in meeting the overall objective 
of the indicator does not depend on 
liberal adherence to each recommended 
guideline. 

The “Guidelines for NRC Review of 
Agreement State Radiation Control 
Programs’’ will be used by the NRC staff 
during its onsite reviews of Agreement 
State programs. At least once each year, 
there will be onsite communication 
between the NRC staff and each State 
either as a result of a routine review or a 
review site visit. A routine review is a 
total assessment of each Agreement 
State program and is conducted at least 
biennially. A review visit is a trip to the 
Agreement State to assess the State 
program. Additional contacts may also 
be made through special or follow-up 
reviews. 

In making a finding of adequacy, the 
NRC considers areas of the State 
program which are critical to protection 
of the public health and safety. For 
example, a State that is not carrying out 
its inspection program, or fails to 
respond to significant radiological 
incidents would not be considered to 
have a program adequate to protect the 
public health and safety. Basic radiation 
protection standards, such as exposure 
limits, also directly affect the State’s 
ability to protect public health and 
safety. The NRC feels that it is 
important to strive for a high degree of 
uniformity in technical definitions and 
terminology, particularly as related to 
units of measurement and radiation 
dose. Maximum permissible doses and 
levels of radiation and concentrations of 
radioactivity in unrestricted areas as 
specified in 10 CFR part 20 are 
considered to be important enough to 
require States to be essentially 
equivalent in this area in order to 
protect public health and safety. Certain 
procedures, such as those involving the 
licensing of products containing 
radioactive material intended for 
interstate commerce, also require a high 
degree of uniformity. If no serious 
performance problems are found in an 
Agreement State program and if its 
standards and program procedures are 
compatible with the NRC program, a 
finding of adequacy and compatibility is 
made. 

It should be noted that the categories 
of indicators, and the significance 
thereof, apply equally to the regulation 
of uranium and thorium recovery and 
associated wastes; low-level radioactive 
waste management; as well as the 
overall radiation control program. Any 
differences in the guidelines for review 
of uranium mill tailings programs or 


low-level waste programs are specified 
within the individual program elements. 

Program Element: Legislation and 
Regulations 

The effectiveness of any State 
radiation control program (RCP] is 
dependent upon the underlying authority 
granted the RCP in State legislation, and 
implemented in the State regulations. 
Regulations provide the foundation upon 
which licensing, inspection, and 
enforcement decisions are made. 
Regulations also provide the standards 
and rules by which the licensee must 
operate. Periodic revisions are 
necessary to reflect changing 
technology, improved knowledge, 
current recommendations by technical 
advisory groups, and consistency with 
NRC regulations. Procedures for 
providing input to the NRC on proposed 
changes to NRC regulations are 
necessary to assure consideration of the 
State’s interests and requirements. The 
public and, in particular, affected 
classes of licensees should be granted 
the opportunity and time to comment on 
rule changes. 

Indicators and Guidelines 

Legal Authority (Category I) 

• Clear statutory authority should 
exist, designating a State radiation 
control agency and providing for 
promulgation of regulations, licensing, 
inspection and enforcement. 

• States regulating uranium or 
thorium recovery and associated wastes 
pursuant to the Uranium Mill Tailings 
Radiation Control Act of 1978 
(UMTRCA) must have statutes enacted 
to establish clear authority for the State 
to carry out the requirements of 
UMTRCA. 

• States regulating the disposal of 
low-level radioactive waste in 
permanent disposal facilities must have 
statutes that provide authority for the 
issuance of regulations for low-level 
waste management and disposal. The 
statutes should also provide regulatory 
program authority and provide for a 
system of checks to demonstrate that 
conflicts of interest between the 
regulatory function and the development 
and operational functions shall not 
occur. 1 

Status and Compatibility of Regulations 
(Category I) 

• The State must have regulations 
essentially identical to 10 CFR part 19, 
part 20 (radiation dose standards, 
effluent limits, waste manifest rule and 


1 The level of separation (e.g., separate agencies) 
should be determined for each State individually. 









certain other parts), part 61 (technical 
definitions and requirements, 
performance objectives, financial 
assurances) and those required by 
UMTRCA. as Implemented by part 40. 

• The State should adopt other 
regulations to maintain a high degree of 
uniformity with NRC regulations. 

• For those regulations deemed a 
matter of compatibility by NRC, State 
regulations should be amended as soon 
as practicable but no later than 3 years. 

• The RCP has established 
procedures for effecting appropriate 
amendments to State regulations in a 
timely manner, normally within 3 years 
of adoption by NRC. 

• Opportunity should be provided for 
the public to comment on proposed 
regulation changes (Required by 
UMTRCA for uranium mill regulation.) 

• Pursuant to the terms of the 
Agreement, opportunity should be 
provided for the NRC to comment on 
draft changes in State regulations. 

Program Element: Organization 

The effectiveness of any State RCP 
may be dependent upon its location 
within the overall State organizational 
structure. The RCP should be in a 
position to compete effectively with 
other health and safety programs for 
budget and staff. Program management 
must have access to individuals or 
groups which establish health and 
safety program priorities. The RCP 
should be organized to achieve a high 
degree of efficiency in supervision, work 
functions, and communications. 

Indicators and Guidelines 

Location of Radiation Control Program 
Within State Organization (Category II) 

• The RCP should be located in a 
State organization parallel with 
comparable health and safety programs. 
The Program Director should have 
access to appropriate levels of State 
management. 

• Where regulatory responsibilities 
are divided between State agencies, 
clear understandings should exist as to 
division of responsibilities and 
requirements for coordination. 

Internal Organization of Radiation 
Control Program (Category II) 

• The RCP should be organized with 
the view toward achieving an 
acceptable degree of staff efficiency, 
place appropriate emphasis on major 
program functions, and provide specific 
lines of supervision from program 
management for the execution of 
program policy. 

• Where regional offices or other 
government agencies are utilized, the 


lines of communication and 
administrative control between these 
offices and the central office (Program 
Director) should be clearly drawn to 
provide uniformity in licensing and 
inspection policies, procedures and 
supervision. 

Legal Assistance (Category II) 

• Legal staff should be assigned to 
assist the RCP or procedures should 
exist to obtain legal assistance 
expeditiously. Legal staff should be 
knowledgeable regarding the RCP 
program, statutes, and regulations. 

Technical Advisory Committees 
(Category II) 

• Technical Committees. Federal 
Agencies, and other resource 
organizations should be used to extend 
staff capabilities for unique or 
technically complex problems. 

• A State Medical Advisory 
Committee should be used to provide 
broad guidance on the uses of 
radioactive drugs in or on humans. The 
Committee should represent a wide 
spectrum of medical disciplines. The 
Committee should advise the RCP on 
policy matters and regulations related to 
use of radioisotopes in or on humans. 

• Procedures should be developed to 
avoid conflict of interest, even though 
Committees are advisory. This does not 
mean that representatives of the 
regulated community should not serve 
on advisory committees or not be used 
as consultants. 

Contractual Assistance (Category II) 

• Because of the diversity and 
complexity of low-level radioactive 
waste disposal licensing and regulation. 
States regulating the disposal of low- 
level radioactive waste in permanent 
disposal facilities should have 
procedures and mechanisms in place for 
acquisition of technical and vendor 
services necessary to support these 
functions that are not otherwise 
available within the RCP. 

• The RCP should avoid the selection 
of contractors which have been selected 
to provide services associated with the 
LLW facility development or operations. 

Program Element: Management and 
Administration 

State RCP management must be able 
to meet program goals through strong, 
direct leadership at all levels of 
supervision. Administrative procedures 
are necessary to assure uniform and 
appropriate treatment of all regulated 
parties. Procedures for receiving 
information on radiological incidents, 
emergency response, and providing 
information to the public are necessary. 


Procedures to provide feedback to 
supervision on status and activities of 
the RCP are necessary. Adequate 
facilities, equipment and support 
services are needed for optimum 
utilization of personnel resources. 
Laboratory support services should be 
administered by the RCP or be readily 
available through established 
administrative procedures. 

In order to meet program goals, a 
State RCP must have adequate 
budgetary support The total RCP budget 
must provide adequate funds for 
salaries, travel costs associated with the 
compliance program, laboratory and 
survey instrumentation and other 
equipment, contract services, and other 
administrative costs. The program 
budget must reflect annual changes in 
the number and complexity of 
applications and licenses, and the 
increase in costs due to normal inflation. 

Indicators and Guidelines 

Quality of Emergency Planning 
(Category I) 

• The State RCP should have a 
written plan in response to incidents at 
licensee facilities which takes into 
account such incidents as spills, 
overexposures, transportation accidents, 
fire or explosion, theft, etc. 

• The plan should define the 
responsibilities and actions to be taken 
by State agencies. The plan should be 
specific as to persons responsible for 
initiating response actions, conducting 
operations and cleanup. 

• Emergency communication 
procedures should be adequately 
established with appropriate local, 
county, and State agencies. Plans should 
be distributed to appropriate persons 
and agencies. NRC should be provided 
the opportunity to comment on the plan 
while in draft form. 

• The plan should be reviewed 
annually by Program staff for adequacy 
and to determine that content is current. 
Periodic drills should be performed to 
test the plan. 

Budget (Category II) 

• Operating funds should be sufficient 
to support program needs such as staff 
travel necessary to the conduct of an 
effective compliance program, including 
routine inspections, follow-up or special 
inspections (including pre-licensing 
visits), and responses to incidents and 
other emergencies, instrumentation and 
other equipment to support the RCP, 
administrative costs in operating the 
program including rental charges, 
printing costs, laboratory services, 
computer and/or word processing 
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support, preparation of correspondence 
office equipment, hearing costs, etc., as 
appropriate. States regulating the 
disposal of low-level radioactive waste 
facilities should have adequate 
budgetary resources to allow for 
changes in funding needs during the 
LLW facility life cycle. After 
appropriations, the sources of program 
funding should be stable and protected 
from competition from or invasion by 
other State programs. 

• Principal operating funds should be 
from sources which provide continuity 
and reliability, i.e.. general tax. license 
fees, etc. Supplemental funds may be 
obtained through contracts, cash grants, 
etc. 

Laboratory Support (Category II) 

• The RCP should have laboratory 
support capability in house, or readily 
available through established 
procedures, to conduct bioassays, 
analyze environmental samples, analyze 
samples collected by inspectors, etc. on 
a priority established by the RCP. 

• In addition. States regulating the 
disposal of low-level radioactive waste 
facilities in permanent disposal facilities 
should have access to laboratory 
support for radiological and non¬ 
radiological analyses associated with 
the licensing and regulation of low-level 
waste disposal, including soils testing, 
testing of environmental media, testing 
of engineering properties of waste 
packages and waste forms, and testing 
of other engineering materials used in 
the disposal of low-level radioactive 
waste. Access to laboratory support 
should be available on an “as needed” 
basis for nonradiological analyses to 
confirm licensees’ and applicants’ 
programs and conditions for 
nonradiological testing should be 
prescribed in plans or procedures. 

Administrative Procedures (Category II) 

• The RCP should establish written 
internal policy and administrative 
procedures to assure that program 
functions are carried out as required and 
to provide a high degree of uniformity 
and continuity in regulatory practices. 
These procedures should address 
internal processing of license 
applications, inspection policies, 
decommissioning and license 
termination, fee collection, contacts with 
communication media, conflict of 
interest policies for employees, 
exchange-of-information and other 
functions required of the program. 
Administrative procedures are in 
addition to the technical procedures 
utilized in licensing, and inspection and 
enforcement. 


Management (Category II) 

• Program management should 
receive periodic reports from the staff 
on the status of regulatory actions 
(backlogs, problem cases, inquiries, 
regulation revisions). 

• RCP management should 
periodically assess workload trends, 
resources and changes in legislative and 
regulatory responsibilities to forecast 
needs for increased staff, equipment, 
services and funding. 

• Program management should 
perform reviews of selected license 
cases handled by each reviewer and 
document the results. Complex licenses 
(major manufacturers, low-level 
radioactive waste disposal facilities, 
large scope-Type A Broad, potential for 
significant releases to the environment) 
should receive second party review 
(supervisory, committee, consultant). 
Supervisory review of inspections, 
reports and enforcement actions shall 
also be performed. 

• For the implementation of very 
complex licensing actions, such as initial 
license review, license renewals and 
licensing actions associated with a low- 
level radioactive waste disposal facility, 
there should be an overall Project 
Manager responsible for the 
coordination and compilation of the 
diverse technical reviews necessary for 
the completion of the licensing action. 
The Project Manager should have 
training or experience in one or more of 
the main disciplines related to the 
technical reviews which the Project 
Manager will be coordinating such as 
health physics, engineering, earth 
science or environmental science. 

• When regional offices or other 
government agencies are utilized, 
program management should conduct 
periodic audits of these offices. 

Office Equipment and Support Services 
(Category II) 

• The RCP should have adequate 
secretarial and clerical support. 
Automatic typing and Automatic Data 
Processing and retrieval capability 
should be available to larger (greater 
than 300-400 licenses) programs. Similar 
services should be available to regional 
offices, if utilized. 

• States should have a license 
document management system that is 
capable of organizing the volume 
diversity of materials associated with 
licensing and inspection of radioactive 
materials. 

• Profesional licensing, inspection, 
and enforcement staff should not be 
used for fee collection and other clerical 
duties. 


Public Information (Category II) 

• Inspection and licensing files should 
be available to the public consistent 
with State administrative procedures. It 
is desirable, however, that there be 
provisions for protecting from public 
disclosure proprietary information and 
information of a clearly personal nature. 

• Opportunity for public hearings 
should be provided in accordance with 
UMTRCA and applicable State 
administrative procedure laws during 
the process of major licensing actions 
associated with UMTRCA and low-level 
radioactive waste in permanent disposal 
facilities. 

Program Element: Personnel 

The RCP must be staffed with a 
sufficient number of trained personnel. 
The evaluation of license applications 
and the conduct of inspections require 
staff with in-depth training and 
experience in radiation protection and 
related subjects. In addition, in States 
regulating low-level radioactive waste 
facilities, the RCP should be staffed with 
individuals with training and experience 
in engineering, earth science, and 
environmental science. The staff must 
be adequate in number to assure 
licensing, inspection, and enforcement 
actions of appropriate quality to assure 
protection of the public health and 
safety. Periodic training of existing staff 
is necessary to maintain capabilities in 
a rapidly changing technological 
environment. Program management 
personnel must be qualified to exercise 
adequate supervision in all aspects of a 
State radiation control program. 

Indicators and Guidelines 

Qualifications of Technical Staff 
(Category II) 

• Professional staff should have 
bachelor’s degree or equivalent training 
in the physical and/or life sciences. 
Additional training and experience in 
radiation protection for senior personnel 
including the director of the radiation 
protection program should be 
commensurate with the type of licenses 
issued and inspected by the State. For 
States regulating uranium mills and mill 
tailings, staff training and experience 
should also include hydrology, geology, 
and structural engineering. 2 For 
programs which regulate the disposal of 
low-level radioactive waste in 
permanent facilities, staff training and 
experience should include civil or 


* Additional guidance is provided in the Criteria 
for Guidance of States and NRC in Discontinuance 
of NRC Regulatory Authority and Assumption 
Thereof by States Through Agreement (40 FR 7540. 
36969. and 40 FR 33376). 
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mechanical engineering, geology, 
hydrology, and other earth science, and 
environmental science. In both types of 
materials, staff training and experience 
guidelines apply to available contractors 
and resources in State agencies other 
than the RCP. 

• Written job descriptions should be 
prepared so that professional 
qualifications needed to fill vacancies 
can be readily identified. 

Staffing Level (Category II) 

• Professional staffing level should be 
approximately 1-1.5 person-years per 
100 licenses in effect. The RCP must not 
have less than two professionals 
available with training and experience 
to operate the RCP in a way which 
provides continuous coverage and 
continuity. The two professionals 
available to operate the RCP should not 
be supervisory or management 
personnel. 

• For States regulating uranium mills 
and mill tailings, current indications are 
that 2-2.75 professional person-years of 
effort, including consultants, are needed 
to process a new mill license (including 
in situ mills) or major renewal, to meet 
requirements of Uranium Mill Tailings 
Radiation Control Act of 1978. 

• States which regulate the disposal 
of low-level radioactive waste in 
permanent disposal facilities should 
allow a baseline RCP staff effort of 3-4 
professional technical person-years (in 
addition to the two professionals for the 
basic RCP indicated in the first bullet of 
this indicator). However, in some cases, 
the level of site activity may be such 
that a lower level is adequate, 
particularly if contractor support is on 
call. In any event, staff resources should 
be adequate to conduct inspections on a 
routine basis during operations of the 
LLW facility, including inspection of 
incoming shipments and licensee site 
activities and to respond to emergencies 
associated with the site. During periods 
of peak activity additional staff or 
specialty consultants should be 
available on a timely basis. 

Staff Supervision (Category II) 

• Supervisory personnel should be 
adequate to provide guidance and 
review the work of senior and junior 
personnel. 

• Senior personnel should review 
applications and inspect licenses 
independently, monitor work of junior 
personnel, and participate in the 
establishment of policy. 

• Junior personnel should be initially 
limited to reviewing license applications 
and inspecting small programs under 
close supervision. 


Training (Category II) 

• Senior personnel should have 
attended NRC core courses in licensing 
orientation, inspection procedures, 
medical practices and industrial 
radiography practices. 

• The RCP should have a program to 
utilize specific short courses and 
workshops to maintain an appropriate 
level of staff technical competence in 
areas of changing technology. 

• The RCP staff should be afforded 
opportunities for training that is 
consistent with the needs of the 
program. 

Staff Continuity (Category II) 

• Staff turnover should be minimized 
by combinations of opportunities for 
training, promotions, and competitive 
salaries. 

• Salary levels should be adequate to 
recruit and retain persons of appropriate 
professional qualifications. Salaries 
should be comparable to similar 
employment in the geographical area. 

• The RCP organization structure 
should be such that staff turnover is 
minimized and program continuity 
maintained through opportunities for 
promotion. Promotion opportunities 
should exist from junior level to senior 
level or supervisory positions. There 
also should be opportunity for periodic 
salary increases compatible with 
experience and responsibility. 

Program Element: Licensing 

It is necessary in licensing by-product, 
source, and special nuclear materials 
that the state regulatory agency obtain 
information about the proposed use of 
nuclear materials, facilities and 
equipment, training and experience of 
personnel, and operating procedures 
appropriate for determining that the 
applicant can operate safely and in 
compliance with the regulations and 
license conditions. An acceptable 
licensing program includes: preparation 
and use of internal licensing guides and 
policy memoranda to assure technical 
quality in the licensing program (when 
appropriate, such as in small programs, 
NRC Guides may be used); consultation 
and prelicensing inspection of complex 
facilities (e.g., waste disposal sites, 
mills, irradiators, etc.); and the 
implementation of administrative 
procedures to assure documentation and 
maintain adequate files and records. 

Indicators and Guidelines 

Technical Quality of Licensing Actions 
(Category I) 

• The RCP should assure that 
essential elements of applications have 
been submitted to the agency, and that 


these elements meet current regulatory 
guidance for describing the isotopes and 
quantities to be used, qualifications of 
persons who will use material, facilities 
and equipment, and operating and 
emergency procedures sufficient to 
establish the basis for licensing actions. 
Additionally, in States which regulate 
the disposal of low-level radioactive 
waste in permanent disposal facilities, 
the RCP should assure that essential 
elements of waste disposal applications 
meet State licensing requirements for 
waste product and volume, 
qualifications of personnel facilities and 
equipment, operating and emergency 
procedures, financial qualifications and 
assurances, closure and 
decommissioning procedures and 
institutional arrangements in a manner 
sufficient to establish a basis for 
licensing action. Licensing activities 
should be adequately documented 
including safety evaluation reports, 
product certifications or similar 
documentation of the license review and 
approval process. 

• Prelicensing visits should be made 
for complex and major licensing actions. 

• Licenses should be clear, complete, 
and accurate as to isotopes, forms, 
quantities, authorized uses, and 
permissive or restrictive conditions. 

• The RCP should have procedures 
for reviewing licenses prior to renewal 
to assure that supporting information in 
the file reflects the current scope of the 
licensed program. 

Adequacy of Product Evaluations 
(Category I) 

• RCP evaluations of manufacturers 
or distributor's data on sealed sources 
and devices outlined in NRC, State or 
appropriate ANSI Guides should be 
sufficient to assure integrity and safety 
for users. 

• The RCP should review 
manufacturer’s information in labels and 
brochures relating to radiation health 
and safety, assay, and calibration 
procedures for adequacy. 

• Approval documents for sealed 
source or device designs should be 
clear, complete and accurate as to 
isotopes, forms, quantities, uses, 
drawing identifications and permissive 
or restrictive conditions. 

• Approval documents for radioactive 
waste packages, solidification and 
stabilization media, or other vendor 
products used to treat radioactive waste 
for disposal should be complete and 
accurate as to the use, capabilities, 
limitations, and site specific restrictions 
associated with each product. 
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Licensing Procedures (Category II) 

• The RCP should have internal 
licensing guides, checklist, and policy 
memoranda consistent with current 
NRC practice. 

• In States which regulate the 
disposal of low-level radioactive waste 
in permanent disposal facilities, the RCP 
should have program specific licensing 
guides, plans and procedures for license 
review and policy memoranda which 
relate to specific aspects of waste 
disposal. The program should include 
the preparation of safety evaluation 
reports, product certifications, or similar 
documentation of license review and 
approval process. 

• License applicants (including 
applicants for renewals) should be 
furnished copies of applicable guides 
and regulatory positions. 

• The present compliance status of 
licensees should be considered in 
licensing actions. 

• Under the NR Exchange-of- 
Information program, evaluation sheets, 
service licenses, and licenses 
authorizing distribution to general 
licensees should be submitted to NRC 
on a timely basis. 

• Standard license conditions 
comparable with current NRC standard 
license conditions should be used to 
expedite and provide uniformity in the 
licensing process. 

• Files should be maintained in an 
orderly fashion to allow fast, accurate 
retrieval of information and 
documentation of discussions and visits. 

Program Element: Compliance 

• Periodic inspections of licensed 
operations are essential to assure that 
activities are being conducted in 
compliance with regulatory 
requirements and consistent with good 
safety practices. The frequency of 
inspections depends on the amount and 
the kind of material, the type of 
operation licensed, and the results of 
previous inspections. The capability of 
maintaining and retrieving statistical 
data on the status of the compliance 
program is necessary. The regulatory 
agency must have the necessary legal 
authority for prompt enforcement of its 
regulations. This may include, as 
appropriate, administrative remedies, 
orders requiring corrective action, 
suspension or revocation of licenses, the 
impounding of materials, and the 
imposing of civil or criminal penalties. 

Indicators and Guidelines 

Status of Inspection Program (Category 

I) 

• State RCP should maintain an 
inspection program adequate to assess 


licensee compliance with State 
regulations and license conditions. The 
inspection program in all States should 
provide for the inspection of licensee's 
waste generation activities under the 
State's jurisdiction. 

• In States which regulate the 
disposal of low-level radioactive waste 
in permanent disposal facilities, the RCP 
should include provisions for pre- 
operational, operational, and post- 
operational facility inspections. The 
inspections should cover all program 
elements which are relevant at the time 
of the inspection and be performed 
independently of any resident inspector 
program. In addition, inspections should 
be conducted on a routine basis during 
the operation of the LLW facility, 
including inspection of incoming 
shipments and licensee site activities. 

• The RCP should maintain statistics 
which are adequate to permit Program 
Management to assess the status of the 
inspection program on a periodic basis. 
Information showing the number of 
inspections conducted, the number 
overdue, the length of time overdue and 
the priority categories should be readily 
available. 

• At least semiannual inspection 
planning should be done for the number 
of inspections to be performed, 
assignments to senior vs. junior staff, 
assignments to regions, identification of 
special needs and periodic status 
reports. When backlogs occur, the 
program should develop and implement 
a plan to reduce the backlog. The plan 
should identify priorities for inspections 
and establish target dates and 
milestones for assessing progress. 

Inspection Frequency (Category () 

• The RCP should establish an 
inspection priority system. The specific 
frequency of inspections should be 
based upon the potential hazards of 
licensed operations, e.g., major 
processors, and industrial radiographers 
should be inspected approximately 
annually, Smaller or less hazardous 
operations may be inspected less 
frequently. The minimum inspection 
frequency, including initial inspections, 
should be no less than the NRC system. 

Inspectors' Performance and Capability 
(Category I) 

• Inspectors should be competent to 
evaluate health and safety problems and 
to determine compliance with State 
regulations. Inspectors must 
demonstrate to supervision an 
understanding of regulations, inspection 
guides, and policies prior to 
independently conducting inspections. 

• For the inspection of complex 
licensed activities such as permanent 


low-level radioactive waste disposal 
facilities, a multidisciplinary team 
approach is desirable to assure a 
complete compliance assessment. 

• The compliance supervisor (may be 
RCP manager) should conduct annual 
field evaluations of each inspector to 
assess performance and assure 
application of appropriate and 
consistent policies and guides. 

Response to Actual and Alleged 
Incidents (Category I) 

• Inquiries should be promptly made 
to evaluate the need for onsite 
investigations. 

• Onsite investigations should be 
promptly made of incidents requiring 
reporting to the Agency in less than 30 
days. (10 CFR 20.403 types.) 

• For those incidents not requiring 
reporting to the Agency in less than 30 
days, investigations should be made 
during the next scheduled inspection. 

• Onsite investigations should be 
promptly made of non-reportable 
incidents which may be of significant 
public interest and concern, e.g., 
transportation accidents. 

• Investigations should include in- 
depth reviews of circumstances and 
should be completed on a high priority 
basis. When appropriate, investigations 
should include reenactments and time- 
study measurements (normally within a 
few days). Investigation (or inspection) 
results should be documented and 
enforcement action taken when 
appropriate. 

• State licensees and the NRC should 
be notified of pertinent information 
about any incident which could be 
relevant to other licensed operations 
(e.g., equipment failure, improper 
operating procedures). 

• Information on incidents involving 
failure of equipment should be provided 
to the agency responsible for evaluation 
of the device for an assessment of 
possible generic design deficiency. 

• The RCP should have access to 
medical consultants when needed to 
diagnose or treat radiation injuries. The 
RCP should use other technical 
consultants for special problems when 
needed. 

Enforcement Procedures (Category I) 

• Enforcement Procedures should be 
sufficient to provide a substantial 
deterrent to licensee noncompliance 
with regulatory requirements. Provisions 
for the levying of monetary penalties are 
recommended. 

• Enforcement procedure letters 
should be issued within 30 days 
following inspections and should 
employ appropriate regulatory language 
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clearly specifying all items of 
noncompliance and health and safety 
matters identified during the inspection 
and referencing the appropriate 
regulation or license condition being 
violated. 

• Enforcement letters should specify 
the time period for the licensee to 
respond indicating corrective actions 
and actions taken to prevent recurrence 
(normally 20-30 days). The inspector 
and compliance supervisor should 
review licensee responses. 

• Licensee responses to enforcement 
letters should be promptly 
acknowledged as to adequacy and 
resolution of previously unresolved 
items. 

• Written procedures should exist for 
handling escalated enforcement cases of 
varying degrees. 

• Impounding of material should be in 
accordance with State administrative 
procedures. 

• Opportunity for hearings should be 
provided to assure impartial 
administrative of the radiation control 
program. 

Inspection Procedures (Category II) 

• Inspection guides consistent with 
current NRC guidance, should be used 
by inspectors to assure uniform and 
complete inspection practices and 
provide technical guidance in the 
inspection of licensed programs. NRC 
Guides may be used if properly 
supplemented by policy memoranda, 
agency interpretations, etc. 

• Written inspection policies should 
be issued to establish a policy for 
conducting unannounced inspections, 
obtaining corrective action, following up 
and closing out previous violations, 
interviewing workers and observing 
operations, assuring exit interviews with 
management, and issuing appropriate 
notification of violations of health and 
safety problems. 

• Procedures should be established 
for maintaining licensees’ compliance 
histories. 

• Oral briefing of supervisors or the 
senior inspector should be performed 
upon return from non-routine 
inspections. 

• For States with separate licensing 
and inspection staffs, procedures should 
be established for feedback of 
information to license reviews. 

Inspection Reports (Category II) 

• Findings of inspections should be 
documented in a report describing the 
scope of inspections, substantiating all 
items of noncompliance and health and 
safety matters, describing the scope of 
the licensees’ programs, and indicating 
the substance of discussions with 


licensee management and licensee’s 
response. 

• Report should uniformly and 
adequately document the result of 
inspections including confirmatory 
measurements, status of previous 
noncompliance and identify areas of the 
licensee’s program which should receive 
special attention at the next inspection. 
Reports should show the status of 
previous noncompliance and the results 
of confirmatory measurements made by 
the inspector. 

Confirmatory Measurements (Category 

II) 

• Comfirmatory measurements should 
be sufficient in number and type to 
ensure the licensee’s control of 
materials and to validate the licensee’s 
measurements. In States which regulate 
the disposal of low-level radioactive 
waste in permanent disposal facilities, 
access to testing should be available on 
an "as needed" basis for confirming 
licensees' and applicants’ programs for 
measurements related to 
nonradiological aspects of facility 
operations such as soils and materials 
testing and environmental sampling and 
analysis to demonstrate compliance 
with 10 CFR part 61 or compatible 
Agreement State regulations and ensure 
facility performance. Conditions for 
nonradiological testing should be 
prescribed in plans or procedures. 

• RCP instrumentation should be 
adequate for surveying license 
operations (e.g., survey meters, air 
samples, lab counting equipment for 
smears, identification of isotopes, etc). 

• RCP instrumentation should include 
the following types: GM Survey Meter, 
0-50 mr/hr; Ion Chamber Survey Meter, 
several r/hn micro-R-Survey meter. 
Neutron Survey Meter, Fast and 
Thermal; Alpha Survey Meter, 0- 
1000,000 c/m; Air Samplers, Hi and Lo 
Volume; Lab Counters, Detect 0.001 uC/ 
wipe; Velometers; Smoke Tubes; Lapel 
Air samplers. 

• Instrument calibration services or 
facilities should be readily available and 
appropriate for instrumentation used. 
Licensee equipment and facilities should 
not be used unless under a service 
contract. Exceptions for other State 
Agencies, e.g., a State University, may 
be made. 

• Agency instruments used for 
surveys and confirmatory measurements 
should be calibrated within the same 
time interval as required of the licensee 
being inspected. 

Dated at Rockville. Maryland. This 21st 
Day of May, 1992. 


For the U.S. Nuclear Regulatory Commission. 
Samuel |. Chilk, 

Secretory of the Commission . 

[FR Doc. 92-12436 Filed 5-27-92; 8:45 am) 

BILLING CODE 7590-01-11 


[Docket No. 040-08724; License No. SUB- 
1357] 

Chemetron Corp., Providence, Rl 
02903, (Harvard Avenue Site and Bert 
Avenue Site Decontamination); 
Consent Order Superseding Order 
Modifying License (Effective 
Immediately) 

I 

Chemetron Corporation (Licensee) is 
the holder of Source Material License 
No. SUB-1357 (License) originally issued 
on June 12,1979, by the Nuclear 
Regulatory Commission (NRC or 
Commission) pursuant to 10 CFR parts 
30. 31, 32, 33. 34, 35, 40, and 70, for 
possession only of depleted uranium 
contamination in a facility located at 
2910 Harvard Avenue, Newburgh 
Heights, Ohio (the Harvard Avenue 
site). The License was modified on 
October 1,1987, to authorize the 
Licensee to possess the radioactive 
material at the McGean-Rohco site 
located between 28th and 29th Streets at 
Bert Avenue, Newburgh Heights, Ohio 
(the Bert Avenue site). The License was 
last renewed on January 10,1990, and 
was due to expire on October 31,1990. 
On October 1,1990, Chemetron filed a 
license renewal application with the 
NRC. Pursuant to 10 CFR 40.43(b), the 
License continues in effect. 

II 

On April 8,1992, the NRC Staff issued 
an "Order Modifying License (Effective 
Immediately)" ("Order") to Chemetron 
Corporation. The Order imposed a 
requirement on the Licensee to submit, 
by June 15,1992, a final site 
characterization report that accurately 
describes the nature and extent of the 
radiological contamination at the Bert 
Avenue and Harvard Avenue sites in 
Newburgh Heights. Ohio. This final site 
characterization report was required to 
incorporate all items contained in 
Chemetron’s Phase II site 
characterization plan dated January 
1992. 

On April 23,1992. the Licensee met 
with the Staff to discuss the Staffs April 
8th Order, on April 28,1992, in response 
to the April 8th Order, the Licensee filed 
"Licensee Chemetron Corporation’s 
Answer to the [NRC's] April 8,1992 
Order Modifying License, Request for a 
Hearing and Motion to Set Aside the 
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Immediate Effectiveness of the Order’* * 
(“Answer**). The Licensee submitted its 
Answer in accordance with the 
procedures set forth in section V of the 
Order. In addition, on April 29,1992, the 
Licensee submitted to the NRC Staff the 
“Licensee’s Request for Expedited 
Production of Documents’’ (“Document 
Request”), which it made in order to 
better support its motion to set aside 
immediate effectiveness of the Order. 

III 

The Licensee has made certain 
commitments, described below, 
regarding site characterization which 
conform to the directives of the April 8th 
Order. In view of those commitments, 
the NRC Staff and the Licensee agree 
that litigation of the issues in the Staffs 
Order and raised in the Licensee’s 
Answer, including discovery, is no 
longer necessary. The Licensee’s 
commitments to the NRC Staff are as 
follows: 

1. The Licensee, will, by June 15.1992, 
submit a final site characterization 
report that accurately describes the 
nature and extent of the radiological 
contamination at the Bert Avenue and 
Harvard Avenue sites in Newburgh 
Heights. Ohio; and 

2. In the final site characterization 
report the Licensee will; 

a. Identify any deviations from 
Chemetron’s Phase II Site 
Characterization Plan dated January 
1992; 

b. describe the reasons the deviations 
were made; and 

c. describe the reasons why the 
adequacy and accuracy of the report 
submitted pursuant to paragraph 1, 
above, are not adversely affected by the 
deviations; 

I find that the Licensee’s commitments 
as set forth above are acceptable and. 
for the purpose of site characterization, 
reasonably assure that the public health, 
safety, and interest are protected. 
Therefore. 1 agree that the NRC Staffs 
April 8.1992, Order should be 
superseded. In view of the foregoing, 
and the Licensee’s consent to this Order, 
the NRC Staff agrees that the Licensee’s 
commitments set forth above should be 
confirmed by this Order, which 
supersedes the NRC Staffs April 8,1992. 
Order. 

IV 

Accordingly, pursuant to section 62. 
63,161b, 161i. 161o, 182, and 186 of the 
Atomic Energy Act of 1954, as amended, 
and the Commission’s regulations in 10 
CFR 2.202 and 10 CFR part 40 it is 
hereby ordered \ effective immediately, 
that the NRC staffs April 8,1992. “Order 
Modifying License (Effective 


Immediately)*' is superseded by the 
following: 

1. The Licensee shall, by June 15,1992, 
submit a final site characterization 
report thal accurately describes the 
nature and extent of the radiological 
contamination at the Bert Avenue and 
Harvard Avenue sites in Newburgh 
Heights, Ohio; and 

2. In the final site characterization 
report, the Licensee shall: 

a. Identify any deviations from 
Chemetron’s Phase D Site 
Characterization Plan dated January 
1992; 

b. describe the reasons the deviations 
were made; and 

c. describe the reasons why the 
adequacy and accuracy of the report 
submitted pursuant to paragraph 1, 
above, are not adversely affected by the 
deviations. 

This Order supersedes the NRC Staff s 
“Order Modifying License (Effective 
Immediately)’’ issued to the Licensee on 
April 8,1992. The Regional 
Administrator, Region III, may, in 
writing, relax or rescind this condition, 
or any part thereof, upon the Licensee’s 
showing, in writing, of good cause. 

Dated at Rockville. Maryland this 13, day 
of May. 1992. 

For the Nuclear Regulatory Commission. 

Hugh L. Thompson. Jr.. 

Deputy Executive Director for Nuclear 
Materials Safety. Safeguards, and Operations 
Support . 

[FR Doc. 92-12435 Filed 5-27-92: 8:45 am] 

BILLING CODE 7590-01-M 


PHYSICIAN PAYMENT REVIEW 
COMMISSION 

Commission Meeting 

AGENCY: Physician Payment Review 
Commission. 

action: Notice of meeting. 

summary: The Commission will hold its 
next public meeting on Thursday and 
Friday, June ie and 19,1992 at the 
Washington Marriott, 1221 22nd Street 
NW„ Washington. DC. 202-872-1500 in 
the Georgetown Meeting Room (lobby 
level). The meetings will begin at 9 a.m. 
Topics to be covered include managing 
care, graduate medical education, 
malpractice expense, and development 
and use of the Common Working File. 
The Commission will also review the 
HHS Secretary's reports on the volume 
performance standard and on 
monitoring access, if they are available. 
ADDRESSES: The Commission is located 
at 2120 L Street. NW. in suite 510, 
Washington. DC. The telephone number 
is 202/653-7220. 


FOR FURTHER INFORMATION CONTACT: 

Lauren LeRoy, Deputy Director, 202/ 
653-7220. 

SUPPLEMENTARY INFORMATION*. 

Information about the exact agenda for 
the public meetings can be obtained on 
Friday, June 12.1992. Copies of the 
agenda will be mailed at that time. 
Please direct all requests for the agenda 
to the Commission’s receptionist. 

Paul B. Ginsburg, 

Executive Director. 

[FR Doc. 92-12366 Filed 5-27-92: 8:45 am] 

BILLING CODE 6820-SE-N 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34-30729; File No. SR-DTC- 
92-4] 

Self-Regulatory Organizations; The 
Depository Trust Company; Order 
Approving a Proposed Rule Change 
Relating to Procedures for Processing 
Partial Calls of Uniquely Denominated 
Callable Securities 

May 21.1992. 

On February 4,1992, The Depository 
Trust Company (“DTC”) filed a 
proposed rule change (File No. SR-DTC- 
92-4) with the Securities and Exchange 
Commission (“Commission”) under 
section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act”). 1 The 
proposed rule change establishes 
procedures for applying DTC’s existing 
automated call lottery system to partial 
calls of uniquely denominated 
securities. The Commission published 
notice of this proposed rule change in 
the Federal Register on February 13, 
1992. 2 No public comments have been 
received. 8 For the reasons discussed 


1 15 U.S.C. 786(b)(1) (1988). 

* Securities Exchange Act Release No. 30351 
(February 7.1992). 57 FR 5282. 

* Although the Commission received no 
comments. DTC received letters from four 
commentators, all supporting the proposal in 
response to DTCs solicitation of comments in 1991. 
DTC received comment letters from the Bank 
Depository User Group. The Cashiers Association 
of Wall Street Inc.. The New York Clearing House. 
The New York Stock Exchange. Inc. (“Exchange'*), 
and The Securities Industry Association. See Form 
19b-4. Exhibit C. File No. SR-DTC-92-4. The 
Exchange represented that DTCs proposal falls 

within Exchange Rule 402.30 “to the extent that it 
maximizes the degree of impartiality within 
constraints imposed by minimum position 
requirements.” Exchange Rule 402 30 “requires u»e 
of an impartial lottery system for allocating called 
securities to beneficial owners." Letter from 
Raymond J. Hennesy, Vice President. Member Firm 
Regulation. F.xchange. to James V. Reilly. Vice 
President. DTC (January 7.1992). 
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below, the Commission is approving the 
proposed rule change. 

I. Description 

The proposed rule change establishes 
procedures for applying DTC’s existing 
automated call lottery system to partial 
calls of uniquely denominated 
securities. 4 5 * Securities are considered 
uniquely denominated where the issuer 
has authorized the issuance and trading 
of securities in incremental amounts that 
are above the minimum base amount but 
that are not integral multiples of the 
minimum. For instance, a bond with a 
minimum base denomination of $100,000 
might be issued and traded in such 
amounts as $100,000, $105,000, $110,000, 
or $125,000. In this example, positions in 
the bonds need not be held in integral 
multiples of $100,000 as long as the 
positions are integral multiples of $5,000 
above the $100,000 minimum. 

Currently, authorized denominations 
must be multiples of the minimum base 
denomination to be eligible for DTC’s 
lottery service, authorized 
denominations would services. For 
example, for issues with a $100,000 
minimum base denomination to be 
eligible for DTC’s lottery have to be 
$100,000. $200,000, $300,000, and so on. 
Issues with unique denominations, such 
as $105,000, would be ineligible for 
DTC’s lottery system because there is a 
risk that in a partial call a participant 
would be left with a position below the 
minimum base denomination. For 
instance, if a participant had a position 
of $125,000 and a partial call was 
executed in lots of $100,000, the 
participant would be left with a position 
in an unauthorized denomination ( i.e 
$25,000). Such unauthorized 
denominations would be virtually 
impossible to have certificated and 
might be undeliverable and unsalable. 

DTCs proposal, set out in four partial 
call scenarios and attached as Exhibit B 
to its rule filing, would make uniquely 
denominated securities 8 eligible for 


4 Bund issuers sometimes call for the return of 
bonds prior to maturity. The call may be for a full 
redemption (/.«., return of the entire issue) or a 
partial redemption (;.e., return of a portion of the 
issue). An issuer making a partial call will run a 
lottery of all outstanding certificates to determine 
which certificates, or portions thereof, it will 
redeem. Once the issuer notifies DTC that it is 
conducting a partial call of an issue. DTC acting as 
•he depository for these issues, will run its own 
lotJcry to allocate called certificates under DTCs 
control among participants with deposits in the 
called issue. DTC will then redeem the called bonds 
on the day of redemption on behalf of the 
participants. Securities Exchange Act Release No. 
26705 (April 10.1989). 54 FR 15573. 

5 Any DTC-eligible uniquely denominated, 

callable security will be eligible for the proposed 

lottery procedures. This category includes Variable- 

Rate Demand Obligations (“VROOs"), which are 


DTC’s lottery services.® Under each 
scenario, DTC first rounds 7 the called 
quantity and all participants’ positions 
to amounts that are integral multiples of 
the issue’s minimum base denomination 
for the purpose of running the first 
lottery.® The denomination for the first 
lottery will always be the base 
denomination of the called issue. The 
first lottery is then run, resulting in one 
of four scenarios. 

Scenario #7 

If after the first lottery no participant’s 
remaining uncalled position is less than 
the issue’s base denomination and no 
participants's original even position has 
been converted into a unique amount 
(/.e., participant’s position do not need 
to be adjusted), then the call allocation 
is completed after the first lottery. 


municipal bonds with short-term demand (“put") 
options, permitting bond owners to tender their 
bonds against payment of the bonds* par value plus 
accrued interest on notice of seven days or less. 
Securities Exchange Act Release No. 25317 
(February 5,1988). 53 FR 4249. In addition, “plain 
vanilla" municipal bonds, medium-term notes 
(“MTNs"). collateralized mortgage obligations 
(“CMOs") and other asset-bacied securities 
(“ABSs ') are sometimes uniquely denominated. The 
proposed procedures will be be used mainly for 
VRDOs and other uniquely denominated municipal 
securities because MTNa. CMOs, and ABSs are 
rarely partially called Memorandum from James V. 
Reilly. Vice President. DTC and Weyman Lew. 
Planning Analyst DTC to Larry Thompson, Deputy 
General Counsel. DTC (April 3. 1992) responding to 
Memorandum from Richard C. Strasser, Attorney. 
Division of Market Regulation (“Division”), 
Commission, to Larry Thompson. DTC (April 1. 

1992) (“DTC Response Memo”). 

* if a partially called issue is not uniquely 
denominated. DTC will conduct its lottery' pursuant 
to its normal lottery procedures, which are not 
modified by this proposal and which are located in 
Section Q of DTC’s Participant Operating 
Procedures. The procedures for processing partial 
calls of uniquely denominated securities, which are 
addressed in this rule filing, also will be included in 
Section Q. DTC Response Memo, supra note 5. 

7 When a participant's position is rounded up in 
this initial rounding phase, it is done for the sole 
purpose of executing the lottery with the result 
being a "rounded callable position." For example, if 
the base denomination of a called security is 
$100,000 and a participant has a position in the 
called security of $95,000, the original position will 
be rounded up to a rounded callable position of 
$100,000. but the total amount of that participant's 
position that may be called through the lottery will 
be limited to $95,000 [Le., the participant’s actual 
position). 

• If both the quantity of called securities and the 
total of all participants' original positions are even 
amounts (/'.e., amounts that are integral multiples of 
the base denomination). DTC will run the lottery 
using its normal call lottery procedures. Proposal for 
Processing Partial Calls of Uniquely Denominated 
Securities. File No. SR-DTC-92-4. Exhibit B 
(“Partial Calls Proposal"). 

If the total of all participants' rounded positions is 
less than or equal to the rounded called quantity, all 
participants' rounded positions will be called. DTC 
Response Memo, supra note 5. If. after the initial 
rounding, however, the total of all participants' 
positions in the partially called issue is greater than 
the rounded called quantity. DTC will run the 
lottery under the new procedures. 


Scenario #2 

If after the first lottery is run any 
participant's remaining uncalled 
position is less than the base 
denomination but not equal to zero, DTC 
will adjust each such position as 
follows: 

(a) If a participant's remaining 
uncalled position is less than 50 percent 
of the issue’s base denomination or is 
negative, DTC will call the entire 
position; 

(b) If a participant s remaining 
uncalled position is equal to or greater 
than 50 percent of the issue's base 
denomination and if the original position 
held was greater than the issue’s base 
denomination, DTC will restore the 
original position up to the issue's base 
denomination; 

(c) If a participant’s remaining 
uncalled position is equal to or greater 
than 50 percent of the issue’s base 
denomination and if the original position 
held was less than the issue’s base 
denomination, DTC will not adjust the 
remaining uncalled position because it 
already equals the participant’s 
original; 9 and 

(d) adjust for any overall called 
amount to be allocated or unwound. 10 

Scenario 

If after the first lottery is run any 
participant’s remaining uncalled 
position is less than the base 
denomination and not equal to zero, 

DTC will adjust each such position as 
described in Scenario #2. If the sum of 
the adjustments is a positive number, 
meaning that the entire called quantity 
has not yet been allocated to 
participant’s position. DTC will run 
additional lotteries to complete the 
call. 11 


•This adjustment leaves the participant with an 
unauthorized denomination (i.e.. below the 
minimum base denomination or not an integral 
multiple of the base denomination). This situation is 
one of the few times under the new procedures 
where a participant is left with an unauthorized 
denomination. See DTC Response Memo, supra note 
5. 

10 This adjustment is necessary only when the 
amount called is not an integral of the base 
denomination (/.$., must be rounded up or down 
before the first lottery Is run). For instance, if the 
total amount celled, is $925,000 DTC will round the 
amount to be allocated to $900,000 before the lottery 
is run. After the $900,000 is allocated by lottery, the 
additional $25,000 must be allocated. This number (s 
then netted with the adjustments made in 
subparagraphs (a) and (b) to derive an aggregate 
adjustment. Telephone conversation between Larry 
Thompson. Deputy General Counsel, DTC, James V. 
Reilly. Division. Commission (May 19,1992). 

11 The procedures to be used in running these 
additional lotteries are detailed in DTC’s rule filing. 
Basically, the procedures are intended to draw 
remaining amounts of the called issue from eligible 
participants' accounts while minimizing the need to 
adjust unnecessarily participants' positions. 
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Scenario #4 

If after the first lottery is run the net of 
the adjustments to participants’ 
positions is a negative number, 
indicating that an amount greater than 
the called quantity has been allocated. 
DTC will run additional lotteries to 
unwind the excess amount allocated. 12 

II. Discussion 

The Commission believes the 
proposed rule change is consistent with 
the Act and especially with section 
17A(b)(3)(F) of the Act. 13 Section 
17A(b)(3)(F) requires, among other 
things, that the rules of a clearing 
agency be designed to promote the 
prompt and accurate clearance and 
settlement of securities transactions and 
to remove impediments to and perfect 
the mechanism of a national system for 
the prompt and accurate clearance and 
settlement of securities transactions. 
Currently, it is virtually impossible for 
DTC to maintain certificate inventory 
that enables it to honor certificate on 
demand (“COD") withdrawal 
requests 14 of values not in round lots 
because there are no incremental 
denomination certificates for such 
issues. 15 By providing a method for 
uniquely denominated securities to be 
included in its lottery system, the 
proposed procedures enable DTC to 
make such issues depository eligible and 
reduce the need for certificating such 
issues. The procedures thereby help to 
remove impediments to and facilitate 
the development of a national system 
for the prompt and accurate clearance 
and settlement of securities 
transactions. In addition, by including 
uniquely denomination securities in its 
lottery service. DTC is promoting market 


17 The purpose of the procedures for Scenario «4. 
as detailed in DTC's rule Tiling, is to unwind the 
excess amount called without converting 
participants’ uncalled positions into unique 
denomination of driving participants’ uncalled 
positions below the issue's minimum base 
denomination. 

•• 15 U.S.G 7Bq-l(b)(31(F) (1968). 

14 A COD is a method of withdrawing securities 
from DTC in which certificates are released to the 
requesting participant from DTC’s vault- DTC has 
eliminated most urgent COD withdrawals for 
securities eligible for settlement in DTC’s Next Day 
Funds Settlement System (’’NDFS’’J (File No. SR- 
DTC-92-22). DTC has also eliminated CODs for 
corporate securities and municipal bond Settlement 
System f’SDFS ’) (File No. SR-DTC-91-23). DTC 
continues to make available CODs in municipal 
bond issues that are NDFS-eligible. Securities 
Exchange Act Release No. 30505 (March 20.1992). 

57 FR 10663. 

14 For instance, if an issue with a base 
denomination of $100,000 was partially called 
leaving a participant who had an original position of 
$125,000 with a residual position of $25,000. DTC 
would be unable to honor that participant’s request 
for a negotiable $25,000 certificate. 


liquidity in that, for the most part. 16 
participants will no longer be left with 
positions of unauthorized 
denominations after a partial call. 
Positions in unauthorized denominations 
are generally unsalable and 
undeliverable. 

III. Conclusion 

On the basis of the foregoing, the 
Commission finds that the proposed rule 
change is consistent with the Act, in 
particular with section 17A of the Act. 
and with the rules and regulations 
thereunder. 

It is therefore ordered, Pursuant to 
section 19(b)(2) of the Act, 17 that the 
proposed rule change (File No. SR-DTC- 
92-4) be. and hereby is. approved. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.* * 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-12451 Filed 5-27-92; 8:45 am] 

BILLING CODE 8010-01-** 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
hearing; Cincinnati Stock Exchange, 
Incorporated 

May 20. 1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission") pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and rule 12f-l thereunder for 
unlisted trading privileges in the 
following securities: 

Alabama Power Co. 

7.60% Class A Pfd.. $1.00 Par Value (File 
No. 7-6447) 

AMEV Securities. Inc. 

Common Stock. $0.01 Par Value (File No. 7- 
8448) 

Burlington Industries Equity. Inc. 

Common Stock. $0.01 Par Value (File No. 7- 

6449) 

Catalina Marketing Corp. 

Common Stock. $0.01 Par Value (File No. 7- 

6450) 

Clarcor. Inc. 

Common Stock. $1.00 Par Value (File No. 7- 

8451) 

Duff & Phelps Corp. 

Common Stock, $0.01 Par Value (File No. 7- 

8452) 

ETown Corp. 

Common Stock. No Par Value (File No. 7- 

8453) 


18 As discussed above, there are a limited number 
of instances where certain participants may be left 
with unauthorized denominations. Supra note 8 and 
accompanying text. 

17 15 U.S.C. 78s(b)(2) (1988). 

18 17 CFR 200.30-3(a)(12) (1991). 


El Paso Natural Gas Co. 

Common Stock, $3.00 Par Value (File No. 7- 

8454) 

First Commonwealth Fund. Inc. 

Common Stock. $0,001 Par Value (File No. 
7-8455) 

Kaufman 8t Broad Home Corp. 

Special Common Stock. $1.00 Par Value 
(File No. 7-8456) 

Kent Electronics Corp. 

Common Stock. No Par Value (File No. 7- 

8457) 

Lydall. Inc. 

Common Stock. $3 Vs Par Value (File No. 7- 

8458) 

MuniYield California Fund, Inc. 

Common Stock. $0.10 Par Value (File No. 7- 

8459) 

MuniYield Florida Fund. Inc. 

Common Stock, S0.10 Par Value (File No. 7- 

8460) 

MuniYield Michigan Fund. Inc. 

Common Stock, $0.10 Par Value (File No. 7- 

8461) 

MuniYield New York Fund. Inc. 

Common Stock. $0.10 Par Value (File No. 7- 

8462) 

Solectron Corp. 

Common Stock. No Par Value (File No. 7- 

8463) 

UtiliCorp United, Inc. 

$2.05 Cum. Pref. Stock. No Par Value (File 
No. 7-8464) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before June 11,1992. 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission. 
450 Fifth Street. NW., Washington. DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the applications if it finds, based upon 
all the information available to it. that 
the extensions of unlisted trading 
privileges pursuant to such applications 
are consistent with the maintenance of 
fair and orderly markets and the 
protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz. 

Secretaryr. 

(FR Doc. 92-12351 Filed 5-27-92: 8:45 am] 

BILLING CODE 8010-01-%! 











Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
hearing; Midwest Stock Exchange, 
Incorporated 

May 20,1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission'*) pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and rule 12f-l thereunder for 
unlisted trading privileges in the 
following securities: 

Dyersburg Corporation 
Common Stock. $.01 Par Value (File No. 7- 
6485) 

Van Kampen Merritt Trust For Investment 
Grade Florida Municipals 
Common Shares of Beneficial Interest, $.01 
Par Value (File No. 7-8486) 

Van Kampen Merritt Trust for Investment 
Grade New Jersey Municipals 
Common Shares of Beneficial Interest. $.01 
Par Value (File No. 7-8467) 

Van Kampen Merritt Trust For Investment 
Grade New York Municipals 
Common Shares of Beneficial Interest. $.01 
Par Value (File No. 7-8468) 

Van Kampen Merritt Trust For Investment 
Grade Pennsylvania Municipals 
Common Shares of Beneficial Interest. $.01 
Par Value (File No. 7-8469) 

DVI Health Services Corporation 
Common Stock, $.005 Par Value (File No. 7- 
8470) 

These securities are listed and 
registered on one or more other national 
securities exchange and is reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before June 11,1992. 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 

450 Fifth Street, NW., Washington, DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it. that the 
extensions of unlisted trading privileges 
pursuant to such application is 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-12350 Filed 5-27-92; &45 amj 

BILUNG CODE 8010-01-M 


Self-ReguJatcry Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 
Incorporated 

May 20.1992. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
(“Commission") pursuant to section 
12(f)(1)(B) of the Securities Exchange 
Act of 1934 and rule 12f-l thereunder for 
unlisted trading privileges in the 
following securities: 

K III Communications Corporation 

Senior Exchangeable Pfd. Stock, $.01 Par 
Value (File No. 7-8471) 

Van Kampen Merritt for Investment Grade 
New Jersey Municipal 

Common Shares of Beneficial Interest, $.01 
Par Value (File No. 7-8472) 

Van Kampen Merritt for Investment Grade 
New York Municipal 

Common Shares of Beneficial Interest, $.01 
Par Value (File No. 7-8473) 

Van Kampen Merritt for Investment Grade 
Pennsylvania Municipal 

Common Shares of Beneficial Interest. $.01 
Par Value (File No. 7-8474) 

Van Kampen Merritt for Investment Grade 
Florida Municipal 

Common Shares of Beneficial Interest. $.01 
Par Value (File No. 7-8475) 

Dyersburg Corporation 

Common Stock, $.01 Par Value (File No. 7- 

8476) 

DVI Health Services Corporation 

Common Stock. $.005 Par Value (File No. 7- 

8477) 

Quanex Corporation 

Depositary Cv. Exchangeable Pfd. (File No. 
7-8478) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before June 11,1992, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should File three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 

450 5th Street. NW., Washington. DC 
20549. Following this opportunity for 
hearing, the Commission will approve 
the application if it finds, based upon all 
the information available to it, that the 
extensions of unlisted trading privileges 
pursuant to such applications are 
consistent with the maintenance of fair 
and orderly markets and the protection 
of investors. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-12349 Filed 5-27-92; 8:45 am) 

BILLING COOE 8010-01-M 


[Rel. No. IC-18722; 811-44991 
Citius-Beta Fund, Inc.; Application 

May 21,1992. 

agency: Securities and Exchange 
Commission (“SEC" or "Commission"). 
action: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the "Act"). 

applicant: Citius-Beta Fund. Inc. 
RELEVANT ACT SECTIONS: Section 8(f). 
SUMMARY OF application: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
filing DATE: The application was Filed 
on March 9.1992 and amended on May 

18.1992. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 

15.1992, and should be accompanied by 
proof of service on applicant, in the form 
of an affidavit or, for lawyers, a 
certiFicate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons may 
request notiFication of a hearing by 
writing to the SEC’s Secretary. 
addresses: Secretary^. SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, c/o BV Capital Management. 
Inc., 575 Fifth Avenue, 17th floor, New 
York, New York 10017. 

FOR FURTHER INFORMATION CONTACT: 

Maura A. Murphy, Staff Attorney, at 
(202) 272-7779, or Nancy M. Rappa, 
Branch Chief, at (202) 272-3030 (OfFice 
of Investment Company Regulation, 
Division of Investment Management). 
supplementary information: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant's Representations 

1. Applicant, a Maryland corporation, 
is an open-end non-diversified 
management investment company. 
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Applicant filed a notification of 
registration pursuant to section 8(a) of 
the Act on June 28,1985 and a 
registration statement pursuant to the 
Securities Act of 1933 on September 30, 
1985. The registration statement was 
never declared effective. Applicant 
never commenced public offering of its 
shares, but had one institutional 
shareholder overseas, with whom 
shares were privately placed. 

2. On February 21,1991. applicant’s 
Board of Directors and sole shareholder 
voted to dissolve applicant. 

3. As of February 28,1991, there were 
1,393,585.634 shares outstanding of 
applicant, with an aggregate net asset 
value of $13,931,855 and a per share net 
asset value of $10.00. 

4. Applicant’s sole shareholder 
redeemed all of its shares on February 

28.1992, and received a distribution of 
$13,921,854.96, which represents net 
asset value less $10,000.63 held in 
escrow to pay any subsequent 
liquidation expenses. Following 
deregistration, any cash remaining in 
escrow will be paid to the shareholder. 

5. Applicant has Filed Articles of 
Dissolution in Maryland. Applicant has 
no other assets or liabilities. Applicant 
is not a party to any litigation or 
administrative proceeding. Applicant 
has no remaining shareholders and does 
not propose to engage in any business 
activities other than those necessary for 
the winding-up of its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret II. McFarland. 

Deputy Secretary . 

[FR Doc. 92-12453 Filed 5-27-92; 8:45 am] 

BILUNG COOE 8010-01-N 


IRel. No. IC-18721; 811-43431 
Citius-Gramma Fund, Inc.; Application 

May 21.1992. 

AGENCY: Securities and Exchange 
Commission (“SEC” or “Commission”). 
action: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the “Act”). 

applicant: Citius-Gamma Fund, Inc. 

RELEVANT 1940 ACT SECTIONS. 8(f). 
summary OF application: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
filing date: The application was Filed 
on June 26,1991 and amended on May 

18,1992. 

hearing or notification of hearing: 

An order ganting the application will be 
issued unless the SEC orders a hearing. 


Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 

15.1992, and should be accompanied by 
proof of service on applicant, in the form 
of an affidavit or. for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons may 
request notification of a hearing by 
wanting to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 5th 
Street. NW.. Washington. DC 20549. 
Applicant, c/o BV Capital Management. 
Inc., 575 Fifth Avenue, 17th floor, New 
York. New York 10017. 

FOR FURTHER INFORMATION CONTACT: 
Maura A Murphy. Staff Attorney, at 
(202) 272-7779, or Nancy M. Rappa, 
Branch Chief, at (202) 272-3030 (Office of 
Investment Company Regulation, 
Division of Investment Management). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant's Representations 

1. Applicant, a Maryland corporation, 
is an open-end, non-diversified 
management investment company. 
Applicant Filed a notiFication of 
registration pursuant to section 8(a) of 
the Act on June 27,1985 and a 
registration statement under the 
Securities Act of 1933 on September 27, 
1985. The registration statement was 
never declared effective. Applicant 
never made a public offering of its 
shares, but had two institutional 
shareholders overseas, with whom 
shares were privately placed. 

Z Applicant was formed to take 
advantage of beneficial tax treatment 
under a tax treaty that subsequently 
expired. 

3. On January 30.1990, on of 
applicant’s two shareholders redeemed 
its shares and received a Final 
distribution of $3,240,612.97. 

4. On May 18.1990, applicant’s Board 
of Directors and sole remaining 
shareholder voted to dissolve applicant. 

5. As of June 28,1990, there were 
611,024.960 shares outstanding of 
applicant, with an aggregate net asset 
value of $5,983,197 and a per share net 
asset value of $9.79. 

6. Applicant's sole sharesholder 
received an extraordinary dividend of 
$225,000 on June 17,1990. On June 28, 
1990, applicant’s shareholder redeemed 
all of its shares and received a 


distribution of $5,974,971.01, which 
represents net asset value less $8,226.01 
held in escrow to pay any subsequent 
liquidation expenses. Following 
deregistration, any cash remaining in 
escrow will be paid to the shareholder. 

7. Applicant has filed Articles of 
Dissolution in Maryland. Applicant has 
no other assets or liabilities. Applicant 
is not a party to any litigation or 
administrative proceeding. Applicant 
has no remaining shareholders and does 
not propose to engage in any business 
activities other than those necessary for 
the winding-up of its affairs. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-12454 Filed 5-27- 92; 8:45 am] 

BILLING CODE S010-01-M 


IRel. No. IC-18719; File No. 812-7872) 

IDS Life Insurance Company of New 
York, et al. 

May 20,1992. 

AGENCY: Securities and Exchange 
Commission (the “Commission” or the 
“SEC”). v 

action: Notice of application for 
exemptions under the Investment 
Company Act of 1940 (the “1940 Act”). 

applicants: IDS Life Insurance 
Company of New York (“IDS Life of 
New York”), IDS Life of New York 
Account SLB (the “Variable Account”) 
and Shearson Lehman Brothers Inc. 
(“Shearson”). 

RELEVANT 1940 ACT SECTIONS: Order 
requested under section 6(c) for 
exemptions from sections 26(a)(2)(C) 
and 27(c)(2) of the 1940 Act. 

SUMMARY OF application: Applicants 
seek an order permitting the deduction 
of a mortality and expense risk charge 
from the assets of the Variable Account 
under a master group combination fixed 
and variable annuity contract and 
related certificates. 
filing date: The application was filed 
on February 14,1992 and amended on 
May 13.1992. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the SEC’s 
Secretary and serving Applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the Commission by 5:30 p.m. 
on June 15.1992, and should be 
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accompanied by proof of service on 
Applicants in the form of an affidavit, 
or, for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persons may request notification of a 
hearing by writing to the Secretary of 
the Commission. 

ADDRESSES: Secretary, Securities and 
Exchange Commission, 450 Fifth Street, 
NW. f Washington, DC 20549. Applicants, 
c/o Mary Ellyn Minenko, Counsel, IDS 
Life Insurance Company, IDS Tower 10, 
Minneapolis, MN 55440. 

FOR FURTHER INFORMATION CONTACT: 

Wendy Finck Friedlander, Attorney, at 
(202) 272-3045. or Michael V. Wible, 
Special Counsel, at (202) 272-2060, 

Office of Insurance Products (Division of 
Investment Management). 

SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application. The complete application is 
available for a fee from the 
Commission’s Public Reference Branch. 

Applicants’ Representations 

1. IDS Life of New York, a stock life 
insurance company organized under the 
laws of New York, is a wholly-owned 
subsidiary of IDS Life Insurance 
Company (“IDS Life”) of Minneapolis, 
Minnesota. IDS Life is a wholly owned 
subsidiary of IDS Financial Corporation 
which, in turn, is a wholly-owned 
subsidiary for American Express 
Company (“American Express”). 

2. Shearson, a Delaware corporation, 
is the principal underwriter of the 
Variable Account. Shearson is a wholly- 
owned subsidiary of Shearson Lehman 
Brothers Holdings Inc. (“SLBH”). 
American Express holds all of the issued 
and outstanding common stock of SLBH. 

3. The Variable Account was 
established by IDS Life of New York on 
October 8,1991 as a separate account 
under New York law to fund a master 
group flexible premium deferred 
combination fixed and variable annuity 
contract (the “Annuity”). The Variable 
Account is registered under the 1940 Act 
as a unit investment trust. 

4. Participation in the Annuity will be 
accounted for separately by the 
issuance of individual certificates (the 
“Certificates”). The Certificates provide 
for allocation of purchase payments to 
the subaccounts of the Variable Account 
and/or to a fixed account of IDS Life of 
New York. The subaccounts of the 
Variable Account, in turn, will invest 
solely in the shares of one of seven 
corresponding portfolios of a registered 
investment company (the “Fund”). The 
Fund is a Massachusetts business trust 


that is registered as a diversified open- 
end management investment company. 

5. IDS Life of New York proposes to 
issue the Annuity and related 
Certificates to provide for retirement 
annuity payments and other benefits. 
Purchase payments for the Certificates 
may be accumulated before retirement 
on a variable basis, and annuity 
payments will be received after 
retirement on a fixed basis. 

6. IDS Life of New York will assess an 
annual administrative charge of $30 for 
the Certificates. IDS Life of New York 
also will assess the subaccounts of the 
Variable Account a daily asset charge at 
an effective rate of 0.25 percent per 
annum for administrative expenses. 
These charges cannot be increased 
during the life of the Certificates and do 
not apply after retirement payments 
begin. These charges represent 
reimbursement for only the actual 
administrative costs expected to be 
incurred over the life of the Certificates. 

7. No sales charge is collected or 
deducted at the time purchase payments 
are applied under the Certificates. A 
contingent deferred sales charge 
(“Surrender Charge”) will be assessed 
on certain full or partial surrenders. A 
Surrender Charge applies if all or part of 
the Certificate value is surrendered 
during the first six payment years after a 
purchase payment. A payment year is 
each Certificate year in which a 
purchase payment is made and each 
succeeding year measured from the end 
of the Certificate year during which the 
purchase payment is made. The 
Surrender Charge starts at 6 percent of a 
purchase payment in the first payment 
year and is reduced by 1 percent each 
payment year thereafter so that there is 
no charge after six payment years. After 
the first Certificate year, each year 
Certificate owners may surrender 10 
percent of their Certificate value at their 
prior Certificate anniversary without 
incurring a Surrender Charge. In 
addition, there is no charge on 
Certificate earnings, which equal: (1) 

The Certificate value; minus (2) the sum 
of all purchase payments received that 
have not been previously surrendered; 
minus (3) the 10 percent free withdrawal 
amount, if applicable. To determine the 
amount of any Surrender Charge, 
surrenders will be deemed to be taken 
first from any applicable 10 percent free 
withdrawal amount; next from purchase 
payments (on a first in first out basis); 
and. finally, from Certificate earnings (in 
excess of any 10 percent free 
withdrawal amount). 

8. IDS life of New York assumes an 
expense risk because the administrative 
charges may be insufficient to cover 
actual administrative expenses. These 


include the costs and expenses of 
processing purchase payments, 
retirement payments, surrenders and 
transfers; furnishing confirmation 
notices and periodic reports; calculating 
mortality and expense charges; 
preparing voting materials and tax 
reports; updating the registration 
statements for the Annuity; and 
actuarial and other expenses. 

9. IDS Life of New York assumes 
certain mortality risk by its contractual 
obligation to continue to make 
retirement payments for the entire life of 
the annuitant under annuity options 
which involve life contingencies. The 
payment option tables contained in the 
Certificates are based on the 1983 
Individual Annuity Mortality Table. 
These tables are guaranteed for the life 
of the Certificates. IDS Life of New York 
assumes additional mortality and 
certain expense risk under the 
Certificates by its contractual obligation 
to pay a death benefit in a lump sum (or 
in the form of an annuity option) upon 
the death of an annuitant and, in some 
cases, another specified person, prior to 
the retirement date. 

10. IDS Life of New York will assess 
the subaccounts of the Variable Account 
a daily asset charge at an effective rate 
of 1.25 per cent per annum to 
compensate IDS Life of New York for 
assuming mortality and expense risks. 
IDS Life of New York estimates that 
approximately two thirds of this fee is 
for assumption of the mortality risk and 
one-third is for assumption of the 
expense risk. This charge cannot be 
increased during the life of the 
Certificates and does not apply after 
retirement payments begin. If the 
administrative charges and mortality 
and expense risk charge are insufficient 
to cover the expenses and costs 
assumed, the loss will be borne by IDS 
Life of New York. Conversely, if the 
amount deducted proves more than 
sufficient, the excess will represent a 
profit to the company. IDS Life of New 
York expects to profit from the mortality 
and expense risk charge. Any profit 
would be available to IDS Life of New 
York for any proper corporate purpose 
including payment of distribution 
expenses. 

Applicants’ Legal Analysis and 
Conditions 

1. Sections 26(a)(2)(C) and 27(c)(2) of 
the 1940 Act prohibit a registered unit 
investment trust and any depositor 
thereof or underwriter therefor from 
selling periodic payment plan 
certificates unless the proceeds of all 
payments (except such amounts as are 
deducted for sales load) are deposited 
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with a trustee or custodian having the 
qualifications prescribed by section 
26(a)(1) of the 1940 Act and held under 
an agreement which provides that no 
payment to the depositor or principal 
underwriter shall be allowed except as a 
fee. not exceeding such reasonable 
amount as the Commission may 
prescribe, for bookkeeping and other 
administrative services. Applicants 
request exemptions from sections 
26(a)(2)(C) and 27(c)(2) of the 1940 Act 
to the extent any relief is necessary to 
permit the deduction from the Separate 
Account of the mortality and expense 
risk charge under the Annuity and the 
Certificates. 

2. IDS Life of New York represents 
that it has reviewed publicly available 
information regarding products of other 
companies taking into consideration 
such factors as guaranteed minimum 
death benefits; guaranteed annuity 
purchase rates; minimum initial and 
subsequent purchase payments; other 
contract charges; the manner in which 
charges are imposed; market sector; 
investment options under contracts; and 
availability of individual qualified and 
nonqualified plans. Based upon this 
review, Applicants represent that the 
level of the mortality and expense risk 
charge is reasonable in relation to the 
risks assumed by IDS Life or New York 
under the Certificates and is within the 
range of industry practice for 
comparable annuity contracts. IDS Life 
of New York will maintain at its 
principal office, and make available on 
request of the Commission or its staff, a 
memorandum setting forth in detail the 
variable annuity products analyzed and 
the methodology, and results of, its 
comparative review. 

3. Applicants acknowledge that the 
Surrender Charge may be insufficient to 
cover all distribution costs and that if a 
profit is realized from the mortality and 
expense risk charge, all or a portion of 
that profit may be offset by distribution 
expenses not reimbursed by the 
Surrender Charge. In such 
circumstances, a portion of the mortality 
and expense risk charge might be 
viewed as providing for a portion of the 
costs relating to distribution of the 
Certificates. Notwithstanding this. IDS 
Life of New York has concluded that 
there is a reasonable likelihood that the 
proposed distribution financing 
arrangements made with respect to the 
Certificates will benefit the Variable 
Account and investors in the 
Certificates. The basis for such 
conclusion is set forth in a memorandum 
which will maintained by IDS Life of 
New York at its principal office and will 


be available to the Commission or its 
staff on request. 

4. IDS Life of New York represents 
that the Variable Account will invest 
only in an underlying mutual fund 
which, in the event it should adopt any 
plan under Rule 12b-l to finance 
distribution expenses, would have such 
plan formulated and approved by a 
board of trustees, a majority of the 
member of which are not “interested 
persons'* of such fund within the 
meaning of section 2(a)(19) of the 1940 
Act. 

Conclusion 

Applicants assert that for the reasons 
and upon the facts set forth above, the 
requested exemptions from sections 
26(a)(2)(C) and 27(c)(2) of the 1940 Act 
to deduct the mortality and expense risk 
charge under the Annuity and the 
Certificates meet the standards in 
section 6(c) of the 1940 Act. Applicants 
assert that the exemptions requested are 
necessary and appropriate in the public 
interest and consistent with the 
protection of investors and the policies 
and provisions of the 1940 Act. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland. 

Deputy Secretary. 

[FR Doc. 92-12450 Filed 5-27-92; 8:45 am] 

BILLING CODE iOlO-OI-W 


| Re!. No. IC-18718; File No. 812-7884) 

Monarch Life Insurance Co., et at.; 
Application 

May 19.1992. 

agency: Securities and Exchange 
Commission (the “Commission” or the 
“SEC”). 

action: Notice of application for 
approval under the Investment 
Company Act of 1940 (the “Act”). 

applicants: Monarch Life Insurance 
Company (“Monarch”), Monarch Life 
Insurance Company Separate Account 
VA (“Account VA"). First Variable Life 
Insurance Company (“First Variable”), 
First Variable Annuity Fund A 
(“Account A”), and First Variable 
Annuity Fund E (“Account E“). 
RELEVANT 1940 ACT SECTION: Order 
requested under Section 26(b) approving 
the proposed substitution. 

SUMMARY OF application: Applicants 
seek an order pursuant to Section 26(b) 
of the Act approving the substitution of 
certain securities issued by Variable 
Investors Series Trust (the ‘Trust") and 
held by Account VA, Account A and 
Account E (collectively, the “Separate 


Accounts”) to fund variable annuity 
contracts issued by the Applicants. 

filing DATE: The application was filed 
on March 6.1992. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the SEC‘s 
Secretary and serving Applicants with a 
copy of the request, personally or by 
mall. Hearing requests should be 
received by the SEC by 5:^p p.m. on June 
15.1992, and should be accompanied by 
proof of service on Applicants in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons may 
request notification of a hearing by 
writing to the SEC’s Secretary. 

ADDRESSES: Secretary, Securities and 
Exchange Commission, 450 Fifth Street. 
NW., Washington. DC 20549. Applicants, 
c/o John S. Coulton, Esq., Vice 
President. Monarch Life Insurance 
Company, 361 Whitney Avenue. 
Holyoke, MA 01040. 

FOR FURTHER INFORMATION CONTACT: 

Wendy Finck Friedlander, Attorney, at 
(202) 272-3045. or Wendell M. Faria, 
Deputy Chief, at (202) 272-2060. Office 
of Insurance Products (Division of 
Investment Management). 

SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application. The complete application is 
available for a fee from the 
Commission's Public Reference Branch. 

Applicants* Representations 

1. Monarch is a stock life insurance 
company organized under the laws of 
Massachusetts. First Variable, a wholly- 
owned subsidiary of Monarch, is a stock 
life insurance company organized under 
the laws of Arkansas. 

2. The Separate Accounts are 
segregated investment accounts 
registered under the Act as unit 
investment trusts. Account VA is used 
to fund benefits under certain variable 
deferred annuity contracts and 
immediate annuity contracts issued by 
Monarch. Account A and Account E are 
used to fund benefits under certain 
variable deferred annuity contracts and 
immediate annuity contracts issued by 
First Variable. Each of the Separate 
Accounts currently has eleven 
investment divisions, each of which 
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invests in the shares of a specific 
portfolio of the Trust. 1 

3. The Trust is registered under the 
Act as an open-end management 
investment company of the series type. 
The Trust presently has eleven 
investment portfolios corresponding to 
the investment divisions of the Separate 
Accounts. 

4. Prior to the annuity commencement 
date, transfers between investment 
divisions of accumulated values 
(“exchanges’*) are permitted under each 
contract. Contract owners also may 
transfer the value of a specified number 
of accumulation units to a Fixed account 
option, if available under their contract, 
subject to certain limitations. 

A. There are no fees or limits imposed 
on the exchange privilege under the 
current form of contract issued through 
Account VA, although Monarch reserves 
the right to charge a fee of up to $25 for 
each exchange in excess of 12 per 
contract year. 

B. There are no fees or limits imposed 
on the exchange privilege under the 
current form of contract issued through 
Account E, although First Variable 
reserves the right to charge a fee of up to 
$25 for each exchange in excess of 12 
per contract year. 

C. There are no fees imposed on the 
exchange privilege under the current 
form of contract issued through Account 
A, but no more than five exchanges may 
be made within each contract year. 

5. On November 19,1991, the trustees 
of the Trust determined to terminate 
four of the Trust’9 portfolios: the World 
Bond Portfolio, the Aggressive Growth 
Portfolio, the Real Estate Investment 
Portfolio, and the Natural Resources 
Portfolio (together, the “Terminating 
Portfolios”). This determination was 
based primarily on the small size of 
these portfolios and their high expenses. 
All current contract owners received 
notice of the impending elimination of 
the terminating portfolios in proxy 
materials sent to Trust shareholders and 
contract owners on or about January 7, 
1992. By a supplement dated December 
20,1991 to the May 1,1991 prospectus 
for each Separate Account, current and 


* The current forms of contracts issued through 
each Separate Account permit allocations to all 
eleven investment divisions of the respective 
Separate Account. Certain earlier versions of the 
contracts issued through Account A and Account E 
permit allocations only among the investment 
divisions of the respective Separate Account that 
were available at the time such versions of the 
contracts were issued, when each had fewer 
investment divisions. AH versions of the contracts 
that are currently outstanding and that would be 
affected by the proposed substitution, however, 
permit allocations to the U.S. Government Bond 
Portfolio, the Common Stock Portfolio, and the Cash 
Management Portfolio. 


prospective contract owners were 
notified of the trustees’ decision to 
eliminate the terminating portfolios. 

6. Prior to December 20.1991, Atlantic 
Capital & Research, Inc. (“Atlantic”) 
provided investment advisory and 
business management services to the 
Trust pursuant to an investment 
management agreement (the “Atlantic 
agreement”). On December 20,1991, the 
Atlantic agreement was terminated and 
the trustees of the Trust appointed 
INVESCO MIM, Inc. (“INVESCO”) as 
the new investment adviser to the Trust. 
An investment advisory agreement 
between INVESCO and the Trust was 
approved by shareholders at a meeting 
of Trust shareholders on January 27, 
1992. 

7. First Variable provided business 
management services to the Trust from 
December 20,1991 until February 27, 
1992 pursuant to a business management 
agreement between First Variable and 
the Trust. On February 28,1992, 
INVESCO and the Trust entered into a 
business management agreement 
pursuant to which INVESCO will 
provide business management services 
to the Trust. 

8. With respect to each portfolio, the 
total of the investment advisory fee rate 
payable to INVESCO under the new 
advisory agreement and the business 
management fee payable to INVESCO 
under the new business management 
agreement is equal to the rate at which 
fees were payable to Atlantic under the 
Atlantic agreement. INVESCO has 
stated its intention to reduce its 
compensation under the business 
management agreement until May 1, 

1992 to the extent necessary to result in 
the same total expenses for each 
portfolio as would have been the case 
had Atlantic remained the Trust’s 
investment adviser. 

9. Monarch Life, First Variable and 
the Separate Accounts are not affiliated 
with INVESCO. 

10. The Atlantic agreement provided 
for the payment of compensation at the 
following annual rate: 


Portfolio 

Average net assets (in 
millions) 

First 

$200 

Next 

$300 

Excess 

cl 

$500 

(Per¬ 

cent) 

(Per¬ 

cent) 

(Per¬ 

cent) 

World Bond. 

.70 

625 

50 

Aggressive Growth. 

70 

.625 

50 

Real Estate Investment. 

.70 

.625 

50 

Natural Resources .- 

.70 

625 

.50 

US Government Bond.... 

.60 

.55 

50 

Common Stock .. 

.70 

625 

50 

Cash Management. 

.50 

.45 

40 

High Income ... 

70 

625 

50 


Portfolio 

Average net assets (»n 
millions) 

First 

$200 

Next 

$300 

Excess 

of 

$500 

(Per¬ 

cent) 

(Per¬ 

cent) 

(Per¬ 

cent) 

Equity Income .... 

.70 

625 

50 

Multiple Strategies 

.70 

.625 

50 

World Equity .... 

.70 

.625 

50 


11. During fiscal year 1991, total 
expenses, including investment advisory 
fees, for each of the portfolios amounted 
to the following: 2 


Portfolio 

Total expenses 
1991 

After 

waiver 

Before 

waiver 

(Per¬ 

cent) 

(Per¬ 

cent) 

World Bond ... 

1.11 

338 

Aggressive Growth. 

1.12 

309 

Real Estate Investment.... .... 

1.11 

494 

Natural Resources...^... _ 

1 12 

4 98 

US Government Bond .. 

.65 

1 04 

Common Stock. 

.99 

100 

Cash Management . 

.75 

85 

High Income. 

1.13 


Equity Income ..... 

1.12 


Multiple Strategies. 

111 


World Equity .. 

1.11 

— 


12. As of December 31.1991, the 
portfolios had the following net assets: 


Portfolio 

12/31/92 Net assets 

World Bond .... 

$5,724,354 

Aggressive Growth .. 

5.811,275 

Real Estate Investment. 

1.939.221 

Natural Resources . 

1.665,595 

US Government Bond. 

35.544,295 

Common Stock. 

54.877,301 

Cash Management. 

21.594,425 


13. Monarch and First Variable have 
determined that it would be in the best 
interests of contract owners indirectly 
invested in the terminating portfolios to 
replace the terminating portfolios with 
other portfolios of the Trust which, 
because of their size, have attained or 
have the potential to attain economies 
of scale not available to the terminating 
portfolios. 

14. Applicants propose to substitute 
shares of three portfolios of the Trust for 


2 During this period. Atlantic had voluntarily 
agreed to reduce its compensation for each of the 
portfolios (and. if necessary, to pay certain 
expenses of each of the portfolios] until May 1.1992, 
to the extent that expenses of a portfolio, other than 
Atlantic's compensation, exceeded the annual rate 
of .50% of the portfolio's average net assets (.25% in 
the case of the Cash Management and the U.S. 
Government Bond Portfolios). 
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the shares of the terminating portfolios 
by transferring the accumulation values 
of contract owners from the investment 
divisions holding shares of the 
terminating portfolios to other 
investment divisions as follows: 


From 

To 

World Bond____ 

U.S. Government Bond 

Aggressive Growth.. 

Common Stock 

Real Estate Investment _ 

Natural Resources ..... 

Cash Management 

Cash Management 



Applicants' Legal Analysis and 
Conditions 

1. The proposed elimination of four 
investment divisions of each Separate 
Account and the transfer or 
reinvestment of remaining accumulation 
values to three other investment 
divisions of each Separate Account 
appear to involve a substitution of 
securities within the meaning of section 
26(b) of the Act. Section 28(b) generally 
prohibits the depositor or trustee of a 
registered unit investment trust holding 
the security of a single issuer from 
substituting another security for such 
security unless the Commission 
approves the substitution. Applicants 
therefore request an order of the 
Commission pursuant to section 28(b) 
approving the proposed substitution. 

2. Monarch and First Variable assert 
that it is unlikely that the terminating 
portfolios will grow, or achieve any 
meaningful economies of scale, in the 
near future. Accordingly, Monarch and 
First Variable concur with the trustees' 
decision to eliminate the terminating 
portfolios. The proposed substitution 
will consolidate assets of investment 
divisions invested in the terminating 
portfolios with assets of investment 
divisions investing in similar portfolios 
or in other appropriate portfolios that 
have, because of their size, attained 
economies of scale not available to the 
terminating portfolios. 

3. The portfolios to be substituted 
have lower unreimbursed current per 
share ratios of expenses to average 
daily net assets than the terminating 
portfolios. Under the new investment 
advisory contract and the business 
management agreement with INVESCO. 
the portfolios proposed for substitution 
have the same or lower total fees than 
the respective terminating portfolios. 

4. Applicants submit that the 
investment objectives of the portfolios 
to be substituted for the terminating 
portfolios make them suitable and 
appropriate as investment vehicles for 
contract owners currently indirectly 
invested in the terminating portfolios. 


A. The Aggressive Growth and World 
Bond Portfolios have investment 
objectives that are compatible with 
those of their substitutes, and pursue 
their objectives by investing in the same 
general types of securities as those 
invested in by their substitutes. 

B. The investment objective of the 
Cash Management Portfolio is not 
comparable to that of either the Real 
Estate Investment Portfolio or the 
Natural Resources Portfolio. How r ever, 
Monarch and First Variable have 
selected the Cash Management Portfolio 
as the substitute for these portfolios 
because: (i) There are no comparable 
portfolios in the Trust; (ii) the Cash 
Management Portfolio has historically 
had relatively low expense levels in 
relation to net assets; (iii) the Cash 
Management Portfolio has lower 
investment and business management 
fees than the terminating portfolios; (iv) 
the Cash Management Portfolio presents 
lower investment risk than the 
terminating portfolios; and (v) the Cash 
Management Portfolio provides a 
conservative investment vehicle for 
contract owners affected by the 
substitution while they deliberate how 
to reallocate accumulation values that 
were previously allocated to the 
investment divisions investing in the 
Real Estate Investment and Natural 
Resources Portfolios. 

5. The proposed substitution will be 
only temporary, because contract 
owners may exercise their own 
judgement as to the most appropriate 
investment portfolios for their 
accumulation values. All contract 
owners may at any time before, and for 
sixty days after, the substitution 
exchange their accumulation values into 
any other investment division without 
any cost or other disadvantage. 

6. The contracts reserve to Monarch 
and First Variable the right, subject to 
Commission approval, to substitute 
shares of another management 
investment company for shares of any 
management investment company held 
by an investment division of the 
Separate Accounts, or to add or 
eliminate one or more investment 
divisions. The prospectuses for the 
Separate Accounts clearly disclose this 
reservation. Monarch and First Variable 
reserved these rights of substitution and 
elimination to protect themselves and 
their contract owners in precisely the 
type of circumstances now faced: the 
impending elimination of the underlying 
portfolios of a management investment 
company in which the Separate 
Accounts invest. 

7. The proposed substitution would 
take place at relative net asset value 
with no change in the amount of any 


contract owner's accumulation value or 
in the dollar value of his or her 
investment in the Separate Account. 

8. Contract owners will not incur any 
fees or charges as a result of the 
proposed substitution, nor will their 
rights or Monarch's or First Variable's 
obligations under the contracts be 
altered in any way. 

9. All expenses incurred in connection 
with the proposed substitution, 
including legal, accounting and other 
fees and expenses, will be paid by 
Monarch and First Variable. 

10. The proposed substitution will not 
impose any tax liability on contract 
owners. 

11. The proposed substitution will not 
cause fees and charges currently being 
paid by existing contract owners to be 
greater after the proposed substitution 
than they were before the proposed 
substitution. 

12. The proposed substitution will not 
be treated as an exchange or transfer for 
the purpose of determining the number 
of exchanges or transfers a contract 
owner has requested during a contract 
year. 

13. Prospectuses for the contracts and 
the Trust that will be used on or after 
May 1,1992 will disclose that the 
terminating portfolios will not be 
available thereafter for new allocations. 

14. Monarch and First Variable will 
send a letter to contract owners 
approximately one month prior to the 
proposed substitution, notifying contract 
owners of the impending elimination of 
the terminating portfolios, and of 
Monarch's and First Variable’s 
determination to replace the terminating 
portfolios with other portfolios of the 
Trust. The letter will inform contract 
owners that they may, at any time prior 
to the proposed substitution, exchange 
accumulation values under the contracts 
out of investment divisions that invest in 
the terminating portfolios and into any 
of the remaining investment divisions, in 
accordance with the terms of their 
contracts. No charges will be imposed 
on any exchanges or transfers under any 
contract affected by the proposed 
substitution prior to, and for sixty days 
following, the substitution. This letter 
will be accompanied by an exchange 
request form to be completed and 
returned to Monarch or First Variable 
by those contract owners who decide to 
effect an exchange prior to the proposed 
substitution. Following the proposed 
substitution, all contract owners will 
receive a confirmation specifying the 
transfer of accumulation value that was 
effected pursuant to the substitution. 

15. The proposed substitution is not 
the type of substitution that section 
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26(b) was designed to protect against. 
The proposed substitution will not result 
in the type of costly forced redemption 
that section 28(b) was intended to guard 
against No sales load deductions will 
be made in connection with the 
substitution and the substitution will be 
effected at relative net asset value 
without the imposition of any transfer or 
other charges. 

Conclusion 

Applicants assert that for the reasons 
and upon the facts set forth above, the 
requested order approving the proposed 
substitution pursuant to section 28(b) of 
the Act is consistent with the protection 
of investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland. 

Deputy Secretary. 

|FR Doc. 92-12446 Filed 5-27-92; 8:45 am] 

BILLING CODE 8010-01-« 


1 Rel No. IC-18723; 812-7877] 

New York Venture Fund, et al.; 
Application 

May 21.1992. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 
action: Notice of application for order 
under the investment company Act of 
1940 (the ’‘Act”). 

applicants: New York Venture Fund. 
Inc., Retirement Planning Funds of 
America, Inc., Venture Income ( + ) Plus. 
Inc., and Venture Muni ( + ) Plus, Inc., 
and each existing and future separate 
portfolio thereof (the “existing Funds’’); 
Venture Advisers. L.P. (the “Adviser’’); 
and all future investment companies and 
separate portfolios thereof for which the 
Adviser, or any person or entity in the 
future controlling, controlled by or under 
common control with the Adviser, acts 
as investment adviser or sub-adviser 
(the “future Funds,” and together with 
the existing Funds, the “Funds”). 
RELEVANT act sections: Order 
requested under section 17(d) of the Act 
and rule 17d-l thereunder. 
summary of application: Applicants 
seek an order to permit the operation of 
a joint trading account to be used to 
enter into repurchase agreements. 
rung dates: The application was filed 
on February 14,1992, and amended on 
April 15.1992 and May 13,1992. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 


issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 
15,1992, and should be accompanied by 
proof of service on the applicants, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the wTiter’s 
interest, the reason for the request and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary. SEC, 450 Fifth 
Street. NW.. Washington, DC 20549. 
Applicants, c/o Martin H. Proyect, 
Venture Advisers, L.P., 124 E. March 
Street Santa Fe, NM 87501. 

FOR FURTHER INFORMATION CONTACT: 

C. David Messman, Branch Chief, at 
(202) 272-3018, or Barry D. Miller. Senior 
Special Counsel, at (202) 272-3018 
(Division of Investment Management, 
Office of Investment Company 
Regulation). 

SUPPLEMENTARY INFORMATION: The 

following is a summary of the 

application. The complete application 

may be obtained for a fee at the SEC's 

Public Reference Branch. 

* 

Applicants' Representations 

1. The existing Funds are registered 
open-end management investment 
companies, authorized by their 
investment policies and limitations to 
invest in repurchase agreements. The 
adviser serves as investment adviser to 
each of the existing Funds. 

2. Currently, the daily uninvested cash 
balances of the existing Funds are 
separately invested in individual 
repurchase agreements with a bank or 
major brokerage house, secured by U.S. 
Government securities, in order to earn 
additional income for each Fund. Each 
morning the Adviser, on behalf of the 
Funds, begins negotiating the interest 
rate for repurchase agreements for that 
day and lining up the securities required 
as collateral. Most of the morning 
purchases of repurchase agreements are 
completed by 10:30 a.m.. Mountain time, 
and the trading desk is able to place 
final East Coast orders by not later than 
2:30 p.m.. Mountain time. 

3. Each of the existing Funds has 
established similar criteria, including 
quality standards for issuers of 
repurchase agreements and for 
collateral, and require that the 
repurchase agreements will be fully 
collateralized at all times. All future 
Funds will adopt similar criteria. 


4. Currently, each Fund must 
separately pursue, secure and 
implement repurchase agreement 
investments. This has resulted in certain 
inefficiencies, and may limit the result 
that some or all Funds achieve. In order 
to maximize return and minimize 
economic and administrative 
inefficiencies, the Funds seek 
permission to pool, where appropriate, 
their remaining uninvested cash 
balances or portions thereof into a 
single joint account for the purpose of 
entering into repurchase agreements 
Each Fund will participate in the 
account on the same basis as every 
other Fund in conformity with its 
fundamental investment objective and 
restrictions. 1 Each repurchase 
agreement will satisfy the most 
restrictive standards for repurchase 
agreement transactions set by any of the 
Funds participating in a particular 
repurchase agreement transaction. 

5. Each repurchase agreement will be 
negotiated by contacting a government 
securities dealer, and indicating the rate 
of interest and size of the desired 
repurchase agreement. Particular U.S. 
Government securities to be held as 
collateral will then be identified and the 
Funds’ custodian bank (currently State 
Street Bank and Trust Company of 
Boston. Massachusetts) will be notified. 
The securities either will be wired to the 
account of the custodian bank at the 
proper Federal Reserve Bank, 
transferred to a sub-custodian account 
of the Funds at another qualified bank, 
or predesignated and segregated on the 
records of the custodian bank if the 
custodian bank is already the recorded 
holder of the collateral for the 
repurchase agreement. 

6. The obligations of the Funds to 
counterparties in any particular 
repurchase transaction will be several in 
proportion to their respective 
participation in the account and not 
joint. Applicants believe that a Fund's 
investment held through the joint 
account will not be subject to the claims 
of creditors (whether brought in 
bankruptcy, insolvency or other 
proceedings) of any other Fund 
participating in the joint account. 

7. The proposed account will not be 
distinguishable from any other account 


1 Three of Ihe Funds. Venture Income (+ J Plus. 
Inc.. New York Venture Fund. Inc., and the 
Government Money Market Fund portfolio of 
Retirement Planning Funds of America. Inc., have 
investment restrictions that prohibit such Funds 
from participating on a joint or a joint and several 
basts in any trading account in securities. Each of 
these Funds will not participate in the joint account 
until its shareholders approve the elimination of this 
restriction. 













22514 


Federal Register / Vol. 57, No. 103 / Thursday, May 28, 1992 / Notices 


maintained by a Fund with its custodian 
bank except that monies from the Fund 
may be deposited in it on a commingled 
basis. The account will not have any 
separate existence that would have 
indicia of a separately legal entity. Each 
Fund will transfer all or some of its 
uninvested cash remaining after the 
conclusion of its daily trading activity 
into the account. The sole function of 
this account will be to provide a 
convenient way of aggregating what 
otherwise would be the individual daily 
transactions for each Fund necessary to 
manage daily uninvested cash balances. 
In addition, there will be no opportunity 
for one Fund to use any part of a 
balance in the account credited to 
another Fund, since no Fund will be 
allowed to create a negative balance in 
the account for any reason. 

Applicants’ Legal Analysis 

1. Each Fund, by participating in the 
proposed joint account, and the Adviser, 
by managing the proposed joint account, 
could be deemed to be “a joint 
participant” in a transaction within the 
meaning of section 17(d)(1) of the Act. In 
addition, the proposed joint account 
could be deemed to be a “joint 
enterprise or other joint arrangement” 
within the meaning of rule 17d-l under 
the Act. 

2. The Funds will benefit by 
participating in the joint account for the 
following reasons: (a) It is normally 
possible to negotiate a rate of return on 
large repurchase agreements that is 
greater than the rate of return that can 
be negotiated for smaller repurchase 
agreements; (b) by reducing the number 
of transactions, there will be fewer 
opportunities for error; and (c) by 
reducing the number of transactions, 
each Fund’s transactions costs may be 
reduced. 

3. Applicants believe that the 
operation of the joint account will be 
free of any inherent bias favoring one 
Fund over another, and that the 
operation of the account will not result 
in any conflicts of interest between any 
of the Funds or between a Fund and its 
Adviser. 

4. Although the Adviser may enjoy 
some possible reductions in clerical 
costs, the primary beneficiaries will be 
the Funds because the joint account will 
be a more efficient way of administering 
daily investment transactions. 

5. For the reasons set forth in the 
application as summarized above, 
applicants submit that the criteria of 
rule 17d-l for issuance of an order under 
section 17(d) are met by the joint 
account. 


Applicants* Conditions 

As express conditions to obtaining an 
order granting the relief requested, 
applicants agree that the proposed joint 
account will operate as follows: 

1. A separate custodian cash account 
will be established into which each 
Fund may cause its uninvested net cash 
balance or a portion thereof to be 
deposited daily. 

2. Cash in the account will be invested 
solely in repurchase agreements 
collateralized by suitable U.S. 
Government securities and satisfying 
the uniform standards set by the Funds 
for such investments. 

3. All repurchase agreements will 
have an overnight, over the weekend or 
over a holiday duration, and in no event 
a duration of more than seven days. 

4. Securities held by the account will 
be valued on an amortized cost basis. 

5. Each Fund relying upon rule 2a-7 
under the Act for valuation on the basis 
of amortized cost will use the weighted 
average maturity of the repurchase 
agreements purchased by the Funds 
participating in the account for the 
purchase of computing the Fund’s 
average portfolio maturity with respect 
to the portion of its assets held in such 
account on that day. 

6. In order to assure that there will be 
no opportunity for one Fund to use any 
part of a balance of the account credited 
to another Fund; no Fund will be 
allowed to create a negative balance for 
any reason, although a Fund will be 
permitted to draw down its entire 
balance at any time. Each Fund’s 
investment in the joint account will be 
documented daily on the books of both 
the Fund and the Fund’s custodian bank. 
Each Fund will retain the sole rights of 
ownership of all of its assets, including 
interest payable on the assets invested 
in the joint account. Each Fund’s 
decision to invest in the joint account 
will be solely at the Fund’s option and 
no Fund will be obligated to invest in or 
maintain any minimum in the joint 
account. 

7. Each Fund will participate in the net 
income earned or accrued in that 
account, including all instruments held 
by the account, on the basis of the 
percentage of the total amount in the 
account on any day represented by its 
share of the account or of such 
particular instruments. 

8. The Adviser will administer the 
investment of the cash balance in, and 
operation of, the account as part of its 
duties under its existing or any future 
investment advisory contract with each 
Fund and will not collect any additional 
fee for the management of the account. 
The Adviser will collect its fees based 


upon the assets of each separate Fund 
as provided in each respective 
investment advisory agreement. 

9. The administration of the account 
will be within the fidelity bond coverage 
required by section 17(g) of the Act and 
rule 17g-l thereunder. 

10. The Directors of the existing Funds 
and of future Funds participating in the 
account will evaluate the account 
arrangement annually, and will continue 
the account with respect to any Fund 
only if they determine that there is a 
reasonable likelihood that the account 
will benefit the Fund and its 
shareholders. 

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 92-12452 Filed 5-27-92: 8:45 am) 

BILLING COO€ 8010-01-M 


[Rel. No. 1C—18718; 812-77901 

Nuveen California Performance Plus 
Municipal Fund, Inc., et at.; Application 

May 20,1992. 

agency: Securities and Exchange 
Commission (“SEC”). 
action: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “Act”). 

applicants: Nuveen California 
Performance Plus Municipal Fund, Inc., 
Nuveen New York Performance Plus 
Municipal Fund, Inc., Nuveen Municipal 
Advantage Fund, Inc., Nuveen 
Municipal Market Opportunity Fund, 
Inc., Nuveen California Municipal 
Market Opportunity Fund, Inc., Nuveen 
New York Municipal Market 
Opportunity Fund, Inc., Nuveen 
Investment Quality Municipal Fund, 

Inc., Nuveen California Investment 
Quality Municipal Fund, Inc., Nuveen 
New York Investment Quality Municipal 
Fund, Inc., Nuveen Insured Quality 
Municipal Fund, Inc., Nuveen Florida 
Investment Quality Municipal Fund, 
Nuveen New Jersey Investment Quality 
Municipal Fund, lnc„ Nuveen 
Pennsylvania Investment Quality 
Municipal Fund, Nuveen Select Quality 
Municipal Fund, Inc., Nuveen California 
Select Quality Municipal Fund. Inc., 
Nuveen New York Select Quality 
Municipal Fund, Inc., Nuveen Quality 
Income Municipal Fund, Inc., Nuveen 
Insured Municipal Opportunity Fund, 
Inc., Nuveen Florida Quality Income 
Municipal Fund. Nuveen Michigan 
Quality Income Municipal Fund, Inc., 
Nuveen New Jersey Quality Income 
Municipal Fund, Inc., Nuveen Ohio 
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Quality Income Municipal Fund. Inc., 
Nuveen Pennsylvania Quality Income 
Municipal Fund Nuveen Texas Quality 
Income Municipal, Nuveen California 
Quality Income Municipal Fund, Inc., 
Nuveen New York Quality Income 
Municipal Fund, Inc., Nuveen Premier 
Municipal Income Fund. Inc., Nuveen 
Premier Insured Municipal income Fund. 
Inc. and any future closed-end 
management investment company with 
a dual-class capital stock structure that 
is required under applicable tax law to 
allocate to each such class 
proportionate amounts of taxable and 
tax-exempt income and is advised by 
John Nuveen & Co. Incorporated or a 
company controlled by or under 
common control with John Nuveen & Co. 
Incorporated (each referred to herein as 
a “Fund” and collectively as the 
“Funds*') and John Nuveen & Co. 
Incorporated (together with its 
successors and affiliates, the 
“Sponsor**). 

RELEVANT act sections: Exception 
requested under section 6(c) from 
section 19(b) and rule 19b-l thereunder. 
SUMMARY OF APPLICATION: Applicants 
seek an order to permit the Funds to 
make a greater number of capital gain 
distributions to holders of shares of their 
preferred stock than is permitted by 
section 19(b) and rule 19b-l in order to 
comply with the income designation 
requirements imposed by the Internal 
Revenue Service (the “IRS ”) on 
regulated investment companies. 
filing DATES: The application was filed 
on September 23,1991 and amended on 
March 20.1992. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 
15,1992. and should be accompanied by 
proof of serv ice on the applicants, in the 
form of an affidavit or. for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC's 
Secretary. 

ADDRESSES: Secretary, SEC. 450 5th 
Street. NW., Washington, DC 20549. 
Applicant, 333 West Wacker Drive, 
Chicago, Illinois 60606. 

FOR FURTHER INFORMATION CONTACT: 

Felice R. Foundos. Staff Attorney, at 
(202) 272-2190 or Barry D. Miller. Senior 


Special Counsel, at (202) 272-3018 
(Division of Investment Management. 
Office of Investment Company 
Regulation). 

SUPPLEMENTARY INFORMATION: The 

following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC*s 
Public Reference Branch. 

Applicants* Representations 

1. The Funds are closed-end 
diversified management companies that 
invest in municipal obligations. They are 
registered under the Act and qualify as 
regulated investment companies under 
section 851 of the Internal Revenue 
Code of 1986, as amended (the **Code’*). 
Each Fund has entered into an 
investment management agreement with 
a subsidiary of the Sponsor, Nuveen 
Advisory Corp., which governs the 
investment of each Fund's assets and 
manages their respective business and 
administrative affairs. 

2. Applicants request that any relief 
extend to any future closed-end 
management investment company with 
a dual-class capital stock structure that 
is required under applicable tax law to 
allocate to each such class 
proportionate amounts of taxable and 
tax-exempt income and is advised by 
John Nuveen & Co. Incorporated or a 
company controlled by or under 
common control with John Nuveen & Co. 
Incorporated. Such relief shall be 
availed of only under the same or 
substantially similar facts and 
circumstances as those set forth in the 
application. 

3. Each Fund has issued two classes of 
stock: a single class of common stock 
and a single class of auction rate 
preferred stock issued in one or more 
series. The common stock of each Fund 
is traded on the New York stock 
Exchange. Shares of preferred stock are 
subject to purchase and sale at auctions 
that are generally held weekly, but 
under certain circumstances and for 
some series are held less frequently. 

4. The investment income of the 
Funds, after expenses, is distributed to 
the Funds’ shareholders in the form of 
dividends on the Funds’ preferred and 
common stock. The amount of the 
dividends paid on the Funds’ auction 
rate preferred stock is based on 
dividend rates determined by auction 
(or, under certain circumstances, by a 
predetermined formula) and is not set by 
a Fund’s board of directors. All 
investment income remaining after the 
payment of preferred stock dividends 
and Fund expenses is paid monthly to 
holders of common stock at a rate that 
reflects the past and projected 


performance of a Fund resulting in the 
distribution of all investment income 
earned each year as required by the 
Code. 

5. Each Fund also makes annual 
distributions of realized capital gains, if 
any, to both holders of common 
preferred stock. Distributions of capital 
gains are designed to comply with IRS 
Revenue Ruling 89-81.1989-1 C.B. 226. 
Revenue Ruling 89-81 requires that a 
regulated investment company that has 
two or more classes of stock must make 
designations of various types of income 
in the same proportion as the total 
dividends distributed to each class for 
the year bear to the total dividends to 
all classes of stock for the year. 1 In 
accordance with this ruling, capital 
gains realized by the Funds are 
distributed annually to holders of 
common and preferred stock in 
proportion to their share of total 
dividends distributed for the year. 

6. As a practical matter, a Fund can 
not pay to its shareholders the full 
amount of realized capital gains until 
this amount has been determined after 
the close of each fiscal year. 
Accordingly, the Funds use the ‘'spill¬ 
over’’ provisions of Code section 855(a) 
in making capital gain distributions. 
Code section 855(a) permits a regulated 
investment company, under certain 
circumstances, to declare and distribute 
after the close of a taxable year “spill¬ 
over’’ dividends of all or a portion of 
that taxable year's income, and to treat 
such dividends as paid during that 
taxable year. 

7. To satisfy the proportionate 
designation requirements of Revenue 
Ruling 89-81, whenever a Fund has 
realized a net capital gain (or other 
taxable income) in a given tax year, the 
Fund designates the required 
proportionate share of such capital gain 
(or other taxable income) to be included 
in common and preferred stock 
dividends declared and paid after the 
close of year, and relies on Code section 
855 to treat those dividends as having 
been paid during the taxable year in 
which the capital gain (or other taxable 
income) was realized. Each Fund, after 
the close of its fiscal year, determines 
the total amount of dividends actually 
distributed to each class of Fund shares 
(i e.. common stock and preferred stock) 
during that year. The Fund then declares 
and distributes designated capital gain 
dividends (or other taxable dividends) 


1 Revenue Ruling 68-91 reversed the IRS’ long¬ 
standing position that regulated investment 
companies could make disproportionate 
designations of various types of income between 
classes of stock. 
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to each class of stock in proportion to its 
share of the total dividends paid in 
compliance with Revenue Ruling 89-81. 

8. With regard to capital gain 
distributions payable to holders of 
common stock pursuant to Code section 
855, the entire distribution is declared 
and designated as a capital gain 
dividend and is paid on the first regular 
dividend date after the declaration. 

9. With respect to capital gain 
distributions payable to holders of 
preferred stock, the Fund determines the 
amount of capital gain that needs to be 
distributed and then also declares and 
designates the distribution as a capital 
gain dividend pursuant to Code section 
855. The capital gain will be distributed 
as part of the regular periodic dividend 
payments made to holders of preferred 
stock. As noted above, preferred stock is 
bought and sold through a weekly (or 
other periodic) auction which 
determines the dividend rate that a Fund 
must pay on the preferred stock for the 
upcoming dividend period. The auction 
results could fix the Fund’s dividend 
payment for the next dividend period at 
an amount less than the capital gain 
required to be distributed pursuant to 
Revenue Ruling 89-81. As a result, more 
than one auction and dividend payment 
may be required in order to distribute to 
holders of preferred stock the full 
amount of capital gain required to be 
distributed pursuant to the tax ruling. 

10. Because part of the regular 
dividend payments set at auction may 
be taxable capital gains, the terms of the 
preferred stock provide that prior to an 
auction establishing the applicable rate 
for any dividend designated in whole or 
in part as a capital gain or other taxable 
distribution, a Fund must notify the 
preferred stock auction agent of the 
maximum amount of capital gain or 
other taxable income to be included in 
any such dividend. In turn, the auction 
agent must notify all broker-dealers 
involved in the upcoming auction, and 
these broker-dealers will notify all 
existing holders of preferred stock and 
any persons interested in submitting 
bids in the auction of capital gain (or 
other taxable income). This advance 
notice permits holders and bidders to 
take into account their anticipated 
federal, state, and local income tax 
liability, if any. resulting from the 
taxable portion of such dividends when 
determining the appropriate dividend 
rate to bid at auction. 

Applicants* Legal Analysis 

1. Section 19(b) of the Act provides 
that registered investment companies 
may not, in contravention of such rules, 
regulations, or orders as the Commission 
may prescribe, distribute long term 


capital gains more often than once every 
twelve months. Rule 19b-l, which 
implements section 19(b), prohibits a 
regulated investment company from 
distributing more than one capital gain 
distribution per taxable year, but 
contains three exceptions to this general 
prohibition. First, subsection (a) of the 
rule permits a regulated investment 
company to make a supplemental 
distribution of up to 10% of the aggregate 
amount distributed for such taxable 
year. Second, under rule 19b-l(e), a 
registered investment company may 
make a special distribution, otherwise 
prohibited by the rule, in the event of 
’’unforeseen circumstances,” if a request 
is filed with the Commission and the 
Commission does not deny such request. 
Finally, subsection (f) permits a 
registered investment company to make 
an additional distribution of long-term 
capital gain with respect to any one 
taxable year if such distribution is 
made, in whole or in part, for the 
purpose of not incurring an excise tax 
under Code section 4982. 

2. Under certain circumstances, a 
Fund may be able to comply with 
Revenue Ruling 89-81 and rule 19b-l. 
First, if the entire dividend payment set 
at auction distributes in a single weekly 
dividend the full amount of capital gains 
required to be distributed by the 
revenue ruling, the Fund will comply 
with both regulations. In addition, if 
further distributions permitted under the 
exceptions of rule 19b-l listed above 
allow the Fund to distribute the amount 
of capital gains necessary to comply 
with the revenue ruling, the Fund will 
satisfy both regulations. Applicants 
argue, however, that circumstances may 
arise when the Fund must make 
additional capital gain distributions to 
comply with Revenue Ruling 89-81 that 
will conflict with rule 19b-l. Applicants 
note that the three exceptions permit 
additional distributions in limited 
amounts or under certain circumstances. 
Accordingly, some of the exceptions 
may not be available to the Fund. 
Moreover, even if some of the 
exceptions are available, applicants 
represent that the additional distribution 
permitted to avoid an excise tax or the 
supplementary distribution limited to 
10% of the aggregate amount of capital 
gain distributed for the taxable year 
may not be sufficient to distribute the 
amount of capital gains necessary to 
comply with Revenue Ruling 89-81. 
Lastly, applicants contend that a 
distribution permitted because of 
’’unforeseen circumstances” may not be 
available since the need for addition 
distributions in accordance with 
Revenue Rule 89-81 could be a 
foreseeable occurrence for the Funds, 


especially in a sustained period of 
increasing prices for municipal 
obligations. Since there may be times 
when a Fund may need to make a 
greater number of capital gain 
distributions through several auctions to 
holders of preferred stock than is 
permitted by section 19(b) and rule 19b-l 
to comply with Revenue Ruling 89-81, 
applicants request an order for 
exemption to permit the Funds to 
distribute capital gains to holders of 
preferred stock to the extent necessary 
to comply with the ruling. 2 

3. Applicants assert that the limits 
placed on capital gain distributions by 
section 19(b) and rule 19b-l were 
intended (a) to prevent certain abusive 
practices, including the sale of portfolio 
securities without regard to an 
investment company’s stated investment 
objectives, and the use of multiple 
capital gains distributions by dealers to 
make an investment company seem 
more attractive to investors, and (b) to 
minimize confusion on the part of 
investors which might arise from their 
failure to differentiate regular 
distributions of capital gains from 
distribution of investment income. 

4. With respect to the abusive 
practices, applicants state that such 
practices have no relevance to the 
Funds' request to distribute capital gains 
to holders of preferred stock in multiple 
auctions. The primary investment 
objective of each of the Funds is income 
exempt from federal and. when 
applicable, state income taxes. 
Applicants state that each of the Fund’s 
prospectuses represents that the amount 
of taxable income allocable to preferred 
stock generally is not expected to be 
significant. Moreover, whenever taxable 
capital gains are to be distributed, the 
Funds provide full disclosure to 
investors bidders) with advance 
notice that the dividend to be set at 
auction will consist of taxable capital 
gain. 

5. With respect to concern over 
investor confusion, the preferred stock 
dividends, unlike common stock 
dividends, are set through an auction 
process by existing and potential 
holders of preferred stock. The 
dividends are not affected by the Fund’s 
realization of capital gains, except to the 
extent bidders in the auction formulate 


a In 1989 (Ihe year Revenue Ruling 89-81 was 
adopted) and 1990. the Funds did not realize any 
capita) gain to allocate to shareholders. In 1991. 
several Funds that realized capital gains were able 
to allocate such gains to preferred shareholders in a 
single auction. Relief is being requested at this time 
in anticipation of Funds in the future having capita) 
gains in a single year in amounts that will require 
allocating capital gains in several auctions. 
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their bids to offset the tax effect of the 
capital gains. To insure that holders and 
potential holders of preferred stock have 
a sufficient amount of information to 
place bids, the action procedures which 
establish the dividend rate require 
advance notice to bidders of the amount 
of capital gain that may be included in 
the dividend related to an upcoming 
auction. Applicants conclude that these 
procedures make it unlikely that 
investors would mistake capital gain 
dividends for income distributions. 

6. Based on the above, applicants 
assert that the exemption is appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. 

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland. 

Deputy Secretary. 

[FR Doc. 92-12445 Filed 5-27-92; 8:45 am] 

BILLING CODE 8010-01-*! 


[Rel. No. IC-18715; 811-47491 
Premier Income Fund; Deregistration 

May 19. 1992. 

agency: Securities and Exchange 
Commission ("SEC"). 
action: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the "Act”). 

applicant: Premier Income Fund. 
RELEVANT ACT SECTIONS: Section 8(f). 
summary of application: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
filing date: The application was filed 
on April 28,1992. 

hearing or notification of hearing: 

An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 
15,1992, and should be accompanied by 
proof of service on the applicant, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the SEC’s 
Secretary. 

addresses: Secretary', SEC. 450 Fifth 
Street. NW.. Washington, DC 20549. 
Applicant, 200 Park Avenue, New York, 
New York 10166. 


FOR FURTHER INFORMATION CONTACT: 

John V. O’Hanlon. Staff Attorney, at 
(202) 272-3922 or Elizabeth G. Osterman. 
Branch Chief, at (202) 272-3016 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant’s Representations 

1. Applicant is an open-end, 
diversified investment company 
organized as a business trust under 
Massachusetts law. On July 11,1986, 
applicant filed a Notification of 
Registration pursuant to section 8(a) of 
the Act, and a registration statement 
pursuant to the Securities Act of 1933 
and section 8(b) of the Act. Applicant’s 
registration statement was declared 
effective on February 3,1987, and it 
commenced its initial public offering on 
April 7.1987. 

2. On September 26,1991, applicant's 
board of trustees determined that, 
because applicant had not maintained 
sufficient asset size for satisfactory 
investment operations and continued 
operations would result in high expense 
ratios relative to asset size, it was 
advisable and in the best interest of 
applicant and its shareholders that 
applicant be dissolved and that the 
proceeds from the liquidation of shares 
be returned to the shareholders of 
record as of the close of business on 
November 29,1991. Accordingly, the 
Trustees instructed that applicant pay . 
its obligations or debts, liquidate and 
distribute its assets, and terminate its 
existence in a manner which would not 
adversely affect shareholders. As a 
result, all outstanding shares of 
applicant, as of the close of business on 
November 29,1991, were liquidated at 
the then-current net asset value per 
share of $11.38. 

3. Expenses applicable to the 
liquidation consisted primarily of legal 
expenses, all of which were paid by The 
Dreyfus Corporation, applicant’s 
investment adviser. No brokerage 
commissions were paid in connection 
with the liquidation. Organizational 
costs and initial offering expenses of 
applicant, which were being amortized 
by applicant, were reimbursed to 
applicant by The Dreyfus Corporation 
out of a portion of the proceeds it 
received from the liquidation of its 
shares of the applicant. 

4. As of the date of the application, 
applicant had no shareholders, had no 
assets or liabilities, and was not a party 
to any current or pending litigation or 
administrative proceeding. 


5. Applicant is not engaged, and does 
not propose to engage, in any business 
activities other than those necessary for 
the winding-up of its affairs. 

6. Applicant intends to file a 
statement as to its termination as a 
Massachusetts business trust, as 
required by Massachusetts law. 

For the SEC, by the Division of Investment 
Management, under delegated authority. 
Margaret H. McFarland. 

Deputy Secretary. 

[FR Doc. 92-12448 Filed 5-27-92; 8:45 am) 
BILLING CODE 8010-01-M 


l Rel. No. 1C—18717; 812-79231 

Salomon Brothers Asset Management 
Inc, et al.; Application and Conditional 
Temporary Order 

May 20.1992. 

AGENCY: Securities and Exchange 
Commission ("SEC” or "Commission”). 
action: Conditional temporary order 
and notice of filing of application for 
permanent order under the Investment 
Company Act of 1940 (the "Investment 
Company Act”). 

applicants: Salomon Brothers Asset 
Management Inc (“SBAM”) and Salmon 
Brothers Inc ("SBI”). 
relevant investment company act 
sections: Permanent order requested, 
and conditional temporary order 
granted, under section 9(c) for an 
exemption from the provisions of section 
9(a). 

summary of application: Applicants 
have been granted a conditional 
temporary order for a period not to 
exceed one year, and have requested a 
permanent order, under section 9(c) 
exempting them from the 
disqualification provisions of section 
9(a) solely with respect to a securities- 
related injunction entered against SBI 
and its ultimate parent, Salomon Inc, as 
more fully described herein and in the 
application. Applicants also request that 
any relief granted pursuant to the 
application apply to any other existing 
entity that is an affiliated person of 
either applicant and to any other entity 
that may become an affiliated person of 
either of the applicants at any time in 
the future. 1 

FILING DATES: The application was filed 
on May 20.1992. 

HEARING OR NOTIFICATION OF HEARING: 

Interested persons may request a 


1 No other existing entity that is an affiliated 
person of either of the applicants currently serves 
as investment adviser, principal underwriter, or 
depositor for any registered investment company. 
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hearing on the application for 
permanent exemption, or ask to be 
notified if a hearing is ordered. Any 
request should be in writing and should 
be received by the Commission no later 
than 5:30 p.m. on the thirtieth day after 
publication of a notice in the Federal 
Register of the filing with the 
Commission of the Consultants's report, 
as described below. The request should 
state the nature of the interest, the 
reason for the request, and the issues 
contested. Any person requesting a 
hearing should serve the applicants with 
the request, either personally or by mail, 
and also send it to the Secretary of the 
SEC, along with proof of service by 
affidavit or, for lawyers, by certificate. 
As provided by rule 0-5 under the 
Investment Company Act, a permanent 
order disposing of the application may 
be issued following the expiration of the 
notice period, unless the Commission 
orders a hearing upon request or upon 
its own motion or extends the temporary 
exemption. Persons who wish to be 
notified of a hearing may request 
notification by writing to the SEC's 
Secretary. 

addresses: Secretary. SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicants, Seven World Trade Center, 
New York, New York 10048. 

FOR FURTHER INFORMATION CONTACT: 
Mary Kay Freeh, Staff Attorney, at (202) 
272-7648, or Elizabeth G. Osterman, 
Branch Chief, at (202) 272-3016 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 

Applicant’s Representations 

1. SBAM is registered as an 
investment adviser under the 
Investment Advisers Act of 1940 (the 
"Advisers Act"). SBAM acts as 
investment adviser to various registered 
investment companies (the "Funds"). 

The Funds includes one closed-end 
investment company and several open- 
end investment companies bearing the 
"Soloman Brothers" name (the 
"Sponsored Funds"). SBAM is the sole 
investment adviser of, and provides 
certain administrative services for, each 
of the Sponsored Funds. The Funds also 
includes two closed-end investment 
companies, one portfolio of an open-end 
investment company, and two portfolios 
of open-end investment companies 
advised by a third party. SBAM does not 
provide administrative services with 
respect to these investment companies 
(the "Non-Sponsored Funds"). SBAM 


provides certain types of investment 
advisory services to each of the Non- 
Sponsored Funds, or the portfolios 
thereof, but in each case SBAM plays a 
relatively limited role with respect to 
such investment companies. 

2. SBI is registered as a broker-dealer 
under the Securities Exchange Act of 
1934 (the “Exchange Act"), and as an 
investment adviser under the Advisers 
Act. SBI acts or has acted as principal 
underwriter for the Funds and as broker 
in the purchase or sale of securities by 
one or more of the Funds. SBI does not 
act as investment adviser to any of the 
Funds. 

3. SBAM and SBI each are wholly 
owned subsidiaries of Salomon Brothers 
Holding Company Inc., which in turn is 
a wholly owned subsidiary of Salomon 
Inc. 

4. SBI is a "government securities 
broker" and "government securities 
dealer" registered under Section 15C of 
the Exchange Act. In late May of 1991, 
reports appeared in the press alleging 
that SBI had engaged in certain 
irregularities in connection with the May 
auction of two-year United States 
Treasury notes. 

5. On May 20,1992, the Commission 
Bled a complaint in the United States 
District Court for the Southern District 
of New York in a civil action entitled 
Securities and Exchange Commission v. 
Salomon Inc . and Salomon Brothers Inc . 
On the same day, Salomon Inc and SBI 
entered into, and the parties Bled in the 
action filed by the SEC, a related 
consent and undertakings in which they 
neither admitted nor denied any of the 
allegations in the SEC’s complaint, 
except as to jurisdiction. Pursuant to the 
consent and undertakings, the District 
Court entered a final judgment of 
permanent injunction and other 
equitable relief that, among other things, 
enjoins Salomon Inc and SBI from 
violating or aiding and abetting a 
violation of section 17(a) of the 
Securities Act of 1933, and sections 
10(b), 15(c)(1), and 17(a)(1) of the 
Exchange Act and rules 10b-5,15c-2, 
17a-3, and 17a-4 thereunder. 

6. On May 20,1992, the United States 
Department of Justice filed a complaint 
in the United States District Court for 
the Southern District of New York in a 
civil action entitled United States of 
America v. Certain Property Owned by 
Salomon Brothers Inc. On the same day, 
SBI entered into a settlement agreement 
with the Department of Justice in which 
SBI neither admitted nor denied any of 
the allegations in the complaint filed by 
the Department of Justice. 

7. Pursuant to the consent and 
undertakings filed in connection with 


the SEC’s complaint and the settlement 
agreement with the Department of 
Justice, SBI and Salomon Inc agreed to 
pay the amount of $190 million to the 
United States Treasury. Of that amount, 
$122 million represents payment of civil 
penalties under the Securities 
Enforcement Remedies and Penny Stock 
Reform Act of 1990, $55 million 
represents a forfeiture to the 
Department of Justice Asset Forfeiture 
Fund pursuant to 15 U.S.C. 6 and 18 
U.S.C. 981(a)(1)(c), $13 million 
represents a payment to the United 
States in respect of potential claims of 
the Department of Justice under 31 
U.S.C. 3729 and under common law. In 
addition, SBI and Salomon Inc agreed to 
establish a fund of approximately $100 
million to be available to pay valid 
claims for compensatory damages and 
bona fide settlements of claims for 
compensatory damages arising from 
activities described in the SEC’s 
complaint. 

8. Also on May 20,1992, the 
Commission instituted an administrative 
proceeding against SBI pursuant to 
section 15(b) of the Exchange Act. In 
that proceeding, the Commission found 
that SBI failed reasonably to supervise 
the former head of its government 
trading desk, censured SBI, and ordered 
that it maintain certain compliance 
policies and procedures. SBI consented 
to the entry of the administrative order 
without admitting or denying the 
findings. 

9. Each of applicants acknowledges, 
understands and agrees that (a) the 
temporary and permanent exemptive 
relief shall only apply to the 
disqualifications of applicants, any 
other existing entity which is an 
affiliated person of either of applicants 
and any entity that may become an 
affiliated person of either of applicants 
at any time in the future under section 
9(a) that occurs as a result of the 
injunction described herein, (b) no 
permanent order will be issued by the 
Commission until such time as the 
conditions set forth herein have been 
satisfied, and (c) the temporary 
exemption shall be without prejudice to, 
and shall not limit, the Commission’s 
rights in any manner with respect to any 
Commission investigations of. or 
administrative proceedings against, 
applicants pursuant to the Investment 
Company Act or the Advisers Act with 
respect to the investment company 
operations of applicants, including the 
Commission’s consideration of any 
applicant for exemptions from statutory 
requirements, or the revocation or 
removal of the temporary exemption. 
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10. Pursuant to rule 8 of the 
Commission’s Rules of Practice, 17 CFR 
201.3, applicants to the staff of the 
Commission advising the Commission 
regarding the subject matter of the 
application and waive any provision of 
law or of the Commission’s rules which 
would prevent such ex parte 
communications and waive any claim of 
prejudgment by the Commission based 
upon any communications by the staff 
with the Commission for the purpose set 
forth above. 

Applicant’s Legal Analysis 

1. Section 9(a) provides, in pertinent 
part, that it is unlawful for any person, 
or any affiliated person of such person, 
to serve or act in the capacity of 
investment adviser or depositor of any 
registered investment company, or 
principal underwriter for any registered 
open-end investment company or 
registered unit investment trust, if such 
person, by reason of any misconduct, is 
permanently or temporarily enjoined 
from engaging in any conduct or practice 
in connection with the purchase or sales 
of any security. 

2. SBAM and SBI are under common 
control and thus are “affiliated persons’’ 
of each other within the meaning of 
section 2(a)(3)(C) of the Investment 
Company Act. Section 9(a), therefore, 
subjects SBAM, SBI. and their affiliates 
to the prohibitions of sections 9(a) as a 
result of the injunction described herein. 

3. Section 9(c) provides that, upon 
application, the Commission shall by 
order grant an exemption from the 
provisions of section 9(a), either 
unconditionally or on a temporary or 
other conditional basis, if it is 
established that the prohibitions of 
section 9(a), as applied to the applicant, 
are unduly or disproportionately severe 
or that the conduct of such person has 
been such as not to make it against the 
public interest or protection of investors 
to grant the exemption. 

4. In support of their position that the 
Commission should issue orders 
granting the temporary and permanent 
exemptions from the provisions of 
section 9(a), applicants assert the 
following. 

a. The matters forming the basis of the 
injunction are unrelated to applicants’ 
investment company business. The 
complaints respectively filed by the 
Commission and the Department of 
Justice allege violations of federal 
securities and antitrust laws in 
connection with bids in auctions for 
United States Treasury securities 
through SBI s government trading desk. 
The SEC’s complaint also alleges that 
SBI created false books and records 
related to such securities, certain 


securities issued by government- 
sponsored entities, and certain 
corporate medium-term notes, and 
engaged in trades of United States 
Treasury securities for which it 
improperly recognized tax-deductible 
losses, and that certain disclosures by 
SBI and Salomon Inc relating to certain 
of such matters failed to state material 
facts. 

b. The conduct that is the subject of 
the injunction occurred prior to August 
14,1991. Since that time, SBI has 
implemented, and will continue to 
implement, certain steps designed to 
prevent future violations of, and to 
ensure SBI’s compliance on an ongoing 
basis with, all applicable laws and 
regulations relating to Treasury auctions 
of government securities. 

i. Salomon Inc and SBI have made 
substantial changes in their senior 
management. Salomon Inc’s chief 
executive officer and SBI’s chief 
executive officer, president, vice 
chairman responsible for all fixed 
income trading, and chief legal officer 
all have been replaced. In addition, only 
two persons remain from SBI’s nine- 
person executive committee that existed 
in August 1991. 

ii. The board of directors of Salomon 
Inc has created a compliance committee, 
consisting entirely of outside directors. 
The compliance committee is directing a 
systematic review of compliance and 
control standards and procedures in all 
of Salomon Inc's operations world-wide. 

iii. SBI. through its outside legal 
counsel, is conducting a comprehensive 
internal investigation of its government 
trading desk in connection with auctions 
of Treasury securities and is 
implementing a new. comprehensive 
compliance program designed to ensure 
compliance with all applicable laws and 
regulations related to Treasury auctions 
of government securities. Independent 
accountants, who are not the 
independent accountants for the audited 
financial statements of Salomon Inc., 
also are conducting a comprehensive 
control-procedures review of all of SBI’s 
domestic trading desks. 

c. Applicants have taken a number of 
steps to ensure their compliance with 
the Investment Company Act. 

i. Applicants have retained the law 
firm of Munger, Tolies & Olson and the 
accounting firm of Coopers & Lybrand 
(the “Consultants”) to review the 
policies and procedures presently 
existing at SBAM. SBI, and the Funds to 
prevent and detect violations of federal 
securities laws in connection with their 
investment company business and to 
recommend, where appropriate, changes 
in policies and procedures to ensure that 
such policies and procedures, if 


complied with, will be reasonably 
adequate to prevent and detect such 
violations. 

ii. The Consultants will submit their 
report to applicants and the Commission 
detailing the results of their review 
within 90 days of the entry of the 
temporary order. Within 60 days 
thereafter, applicants will submit their 
own report to the Commission setting 
forth the actions they have taken to 
propose to take in response to the 
recommendations contained in the 
Consultants' report. 

iii. The disinterested directors of the 
Sponsored Funds, with the advice of 
their own counsel, will review the 
Consultants' report as well as the report 
of applicants setting forth the action 
they have taken or propose to take to 
implement the Consultants* 
recommenda tions. 

d. The personnel on SBI’s government 
trading desk who had responsibility for 
the transactions relating to the Treasury 
Matter had no involvement in SBAM or 
the Funds, and the former senior 
executives of SBI had no involvement in 
the daily management of SBAM or the 
Funds. Moreover, all individuals, 
including senior management, involved 
in the misconduct by the government 
trading desk are no longer employed by 
SBI (or, in the case of two subordinate 
employees, were and remain 
suspended). None of SBAM, its officers, 
directors, or employees, or any of the 
Funds, were involved in any of the 
events giving rise to the injunction. 

e. The prohibitions of section 9(a) 
would be unduly and disproportionately 
severe as applied to applicants because, 
if the exemption were not granted, the 
prohibitions w'ould unfairly and 
unreasonably deprive applicants of their 
ability to provide uninterrupted services 
to the Funds. Such inability would have 
an adverse effect on the Funds and on 
the applicants’ businesses. 

f. Neither the protection of investors 
nor the public interest would be served 
by disqualifying applicants because 
such disqualification would deprive 
Fund shareholders of the advisory and 
distribution services they selected in 
investing in the Funds. As a result, the 
Funds would be forced to undertake the 
effort and expense of securing alternate 
advisory and distribution arrangements, 
which might result in a large net 
redemptions of shares of the open-end 
Funds and a decline in market price for 
shares of the closed-end Funds, to the 
detriment of the remaining shareholders. 

g. The prohibitions of section 9(a) 
would be unduly and disproportionately 
severe as applied to applicants because 
they would be unable to render 
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investment advisory and distribution 
services to, or act as depositor of, 
registered investment companies that 
may be organized in the future. 

b. Except for a single instance, 2 
neither of the applicants has previously 
filed 8n application for relief pursuant to 
section 9(c), has any prior record of 
Commission enforcement proceedings 
for violations of the Investment 
Company Act, or is subject to any 
judgment that would disqualify them 
under section 9(a). 

i. Applicants believe that SBAM’s 
ability to serve as investment adviser to 
the Funds, and the ability of each 
applicant to act as an investment 
adviser or depositor for any other 
registered investment company, or 
principal underwriter for any other 
registered open-end investment 
company or registered unit investment 
trust, and to comply with the 
requirements of the Investment 
Company Act. are not impaired by the 
injunction. 

Applicants* Conditions 

Applicants agree that the following 
conditions may be imposed in any order 
of the Commission granting relief: 

1. The Consultants will complete and 
report the results of their review to 
applicants and the Commission within 
90 days of the temporary order. 
Applicants will, within 60 days of 
delivery to them of the Consultants' 
report and recommendations, if any, (a) 
submit such report and 
recommendations to the Sponsored 
Funds, together with a report of 
applicants (the “Applicants’ Report”) 
setting forth the action they have taken 
or propose to take concerning the 
implementation of the Consultants’ 
recommendations and (b) submit to the 
Commission the Applicants' Report. 

2. Applicants will not continue to act 
as promoter, sole managing underwriter 
or lead co-managing underwriter 8 or 


• The Commission granted temporary and 
permanent exemptions from section 9(a) to SBI. 
Kenneth Upper ( 'Lipper*') and their affiliates in 
1980. Investment Company Act Release Nos. 11050 
(F eb. 15. I960) (temporary order and notice of 
application for permanent exemption) and 11119 
(Apr. 8.1980) (permanent order). The Commission 
brought an action alleging, among other things, that 
certain stock purchases by Sun Company. Inc., to 
whom Salomon Brothers (the predecessor to SBI) 
acted as financial adviser, were not reported as 
required by sections 13(d) and 14(d) of the Exchange 
Act. After the trial court held that Upper and 
Salomon aided and abetted the violations of the 
Exchange Act. Upper and Salomon agreed to the 
entry of an injunction as part of a settlement with 
the Commission. 

3 As used herein, the term "lead co-managing 
underwriter" means a co-managing underwriter 
which maintains the syndicate account in 
connection with an underwritten offering of 
securities. 


investment adviser for any open-end 
Sponsored Fund unless: 

(a) A majority of the board of 
directors or trustees of such Fund 
consists of persons who are not 
"interested persons” as defined in 
section 2(a)(19) of the Investment 
Company Act 

(b) The disinterested directors or 
trustees of such Fund continue to be 
represented by their own counsel 
experienced in matters under the 
Investment Company Act and the 
Advisers Act; and 

(c) Such Fund has an audit committee 
composed solely of disinterested 
directors or trustees. 

3. Applicants and the Sponsored 
Funds have provided and will continue 
to provide such cooperation 3S is 
requested of them by the Consultants, 
including, without limitation, providing 
such information and documents as the 
Consultants request, making employees 
available for interviews, and providing 
access to applicant's premises. In 
addition, applicants and the Sponsored 
Funds have supported and will continue 
to support and seek to ensure 
satisfaction of the document, interview, 
and access requests that the Consultants 
may want to make of outside agents and 
services related to applicants and the 
Sponsored Funds, such as legal counsel, 
transfer agents, custodians, data 
processing services, accountants, and 
administrators, and SBAM has and will 
continue to support and use its best 
efforts to ensure satisfaction of such 
requests that Consultants may want to 
make of the Non-Sponsored Funds and 
of persons and entities related to the 
Non-Sponsored Funds. 

4. Applicants and the Sponsored 
Funds have not and will not assert, and 
have informed their legal counsel not to 
assert, the attorney-client privilege or 
the protections of the work-product 
doctrine with respect to communications 
(including documents) within the scope 
of the reviews contemplated by the 
Consultants, except to the extent, if at 
all, that such privilege or protection 
rightfully belongs to or protects Non- 
Sponsored Funds. The Consultants will 
take into account the existence of any 
attorney-client privilege or work-product 
protection in assessing their need for 
access to communications and 
documents that are covered by such 
privilege or protection. 

5. Applicants shall not (a) compel or 
require or attempt to compel or require 
any employee, officer or agent, or his 
counsel to disclose to anyone what 
information or testimony the employee 
has provided to the Commission, its 
staff or the Consultants, except pursuant 


to lawful process in a civil action as to 
which the employee's testimony is 
relevant; or (b) take any adverse 
employment or other action against any 
person based in whole or in any part on 
or because of (i) that person's decision 
to provide information or evidence to 
the Commission, its staff or the 
Consultants, or (ii) his declination to 
disclose to applicants, their counsel, 
other employees, officers or counsel for 
any present or former employee, officer 
or agent what information or evidence 
wa3 given to such persons or entities. 

6. The Consultants in their discretion, 
from time to time, may transmit such 
information to the disinterested 
directors of the Sponsored Funds as 
they deem necessary or appropriate. 
Applicants shall not, and the Sponsored 
Funds have advised applicants that the 
Sponsored Funds shall not, seek to 
invoke attorney-client or other privilege 
with respect to such information except 
to the extent, if at all, such privilege 
rightfully belongs to or protects Non- 
Sponsored Funds. 

7. Applicants and the Sponsored 
Funds will be entitled to deliver the 
Consultants* report, or make it 
available, to their respective boards cf 
directors, officers, and employees, the 
board of directors (including the 
compliance committee thereof) of 
Salomon Inc, and the Commission. 
Without the Consultants' prior consent, 
their report will not be used or relied on 
for any other purpose. 

8. The Consultants may communicate 
with the staff of the Commission in the 
course of performing their 
responsibilities. Applicants shall not 
seek to invoke attorney-client or other 
privilege to prevent or restrict any such 
communications to the Commission or 
similarly object to the submission to the 
Commission by the Consultants of any 
work papers, notes, schedules, 
transcripts or other documents or 
materials created, reviewed or obtained 
by the Consultants in connection with 
their review (collectively, "Work 
Papers”). Applicants may request that 
the Commission afford any Work Papers 
of the Consultants confidential 
treatment in accordance with 17 CFR 
200.83. In the event that the Commission 
or the Consultants are requested to 
produce any Work Papers of the 
Consultants to third parties pursuant to 
subpoena or otherwise, the person to 
whom the request is made will afford 
applicants and, if the request is made to 
the Consultants, the Commission as 
well, five business days’ notice or, if not 
practicable, reasonable notice to oppose 
such production. The Consultants may 
engage such assistance, at applicants' 
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expense, as they in their discretion 
deem appropriate to carry out their 
duties. 

9. Applicants shall not object to the 
filing of the report prepared by the 
Consultants in the Commission’s files 
available to the public. 

10. Applicants shall reimburse the 
Funds for all costs and expenses 
incurred by the Funds in connection 
with (a) the preparation of this 
application and (b) providing 
information to. or adopting 
recommendations of. the Consultants. 

Temporary Order 

The Commission has considered the 
matter and, without necessarily agreeing 
with all of the facts represented or all of 
the arguments asserted by applicants, 
finds that the issuance of a temporary 
order under section 9(c) of the 
Investment Company Act, subject to the 
foregoing conditions, is not inconsistent 
with the public interest or the protection 
of investors. 

Accordingly, it is ordered, under 
section 9(c) of the Investment Company 
Act, that the applicants be. and hereby 
are, granted a temporary exemption for 
a period not to exceed on year from the 
provisions of section 9(a) of the 
Investment Company Act, solely with 
respect to the injunction entered by the 
United States District Court for the 
Southern District of New York on May 
20, 1992, specifically described in the 
application, subject to each of the 
conditions contained in the application, 
which conditions are expressly 
incorporated herein. 

By the Commission. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 92-12444 Filed 5-27-92; 8:45 am] 
BILLING CODE 8010-01-M 


IRel. No. IC-18720; No. 812-7874] 

UNUM Life Insurance Company of 
America, et al. 

May 2a 1992. 

agency: Securities and Exchange 
Commission (“SEC" or ’‘Commission’’). 
action: Notice of application for an 
order under the Investment Company 
Act of 1940 (“1940 Act"). 

applicants: UNUM Life Insurance 
Company of America (“UNUM 
America"), VA-I Separate Account 
(“VA-I” and UNUM Sales Corporation 
(UNUM Sales’’) (collectively. 
“Applicants"). 

RELEVANT 1940 ACT SECTIONS: Order 
requested under section 6{c) of the 1940 


Act for exemptions from sections 
26(a)(2)(C) and 27(c)(2) thereof. 
SUMMARY OF APPLICATION: Applicants 
seek an order approving the assessment 
and deduction of a mortality and 
expense risk charge from the assets of 
VA-I under certain group variable 
annuity contracts. 

filing DATE: The application was filed 
on February 14,1992, and amended on 
May 19,1992. 

HEARING OR NOTIFICATION OF HEARING: 

An order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the SECs 
Secretary and serving Applicants with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 
15,1992, and should be accompanied by 
proof of service on Applicants in the 
form of an affidavit or. for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the requester’s 
interest, the reason for the request and 
the issues contested. Persons may 
request notification of a hearing by 
writing to the Secretary of the SEC. 
ADDRESSES: Secretary, SEC. 450 5th 
Street, NW.. Washington. DC 20549. 
Applicants, c/o Joan Sarles Lee. Esq.. 
UNUM Life Insurance Company of 
America. 2211 Congress Street. Portland. 
Maine 04122. 

FOR FURTHER INFORMATION CONTACT: 

Yvonne M. Hunold. Senior Attorney, at 
(202) 272-2676, or Wendell Faria, Deputy 
Chief, at (202) 272-2060. Office of 
Insurance Products (Division of 
Investment Management). 
SUPPLEMENTARY INFORMATION: 

Following is a summary of the 
application: the complete application is 
available for a fee from the SEC’s Public 
Reference Branch. 

Applicant’s Representations 

1. UNUM America is a life insurance 
company chartered under the laws of 
Maine in 1966, and is an indirect 
subsidiary of UNUM Corporation, a 
publicly-owned company. UNUM 
America offers disability, health and life 
insurance products as well as group 
pension products. 

2. VA-I is a separate account 
established by UNUM Life Insurance 
Company (“UNUM Life") under the laws 
of Maine in 1988. VA-I was transferred 
in 1991 to UNUM America pursuant to a 
merger of UNUM Life and UNUM 
Pension and Insurance Company into 
UNUM America. 

3. VA-4 has filed with the Commission 
a registration statement on Form N-4 
under the 1940 Act and the Securities 
Act of 1933 with respect to certain group 


variable annuity contracts 
(“Contracts"). VA-I currently consists of 
five sub-accounts which invest in shares 
of the Dreyfus Life and Annuity Index 
Fund, Inc.: the Variable Insurance 
Products Fund—Growth Portfolio; the 
Variable Insurance Products Fund II— 
Asset Manager Portfolio; and TCI 
Portfolios. Inc.—TCI Growth and TCI 
Balanced (collectively. "Funds"). The 
Funds are offered to insurance company 
separate accounts of both affiliated and 
unaffiliated insurance companies to 
fund variable life insurance and variable 
annuity contracts. 

4. UNUM Sales, an indirect subsidiary 
of UNUM Corporation, will be the 
principal underwriter and distributor of 
the Contracts. UNUM Sale9 is a broker- 
dealer registered under the Securities 
Exchange Act of 1934 and a member of 
the National Association of Securities 
Dealers. Inc. 

5. The Contracts will be available to 
employers who offer their employees a 
plan that qualifies for federal tax 
benefits under sections 401(a), 403(a). 
403(b), 408 or 457 of the Internal 
Revenue Code of 1986 and regulations 
thereof, or a plan that offers non¬ 
qualified annuities. 

6. Contract holders deposit 
contributions under the Contracts on 
behalf of employees, who become 
participants ("Participants") under the 
Contracts. Participants may direct that 
contributions be deposited in UNUM 
America’s Guaranteed Interest Division, 
part of UNUM America’s general 
account, or in VA-I, or in both. 

7. The Contracts provide for a death 
benefit for a Participant who dies during 
the accumulation period and before the 
end of the calendar year in which the 
Participant attains age 70^8. 

Beneficiaries will receive as a death 
benefit the greater of (a) the sum of all 
contributions made under the Contract, 
less any net withdrawal amounts, 
amounts converted to an annuity or 
outstanding loan (including principal 
and due and accrued interest), or (b) the 
Participant's account balance less any 
outstanding loan (including principal 
and due and accrued interest). If the 
Participant’s age is greater than 70 Vi 
years at death, his or her beneficiary 
will be paid the net withdrawal amount 
as specified in the Contract. 

8. As consideration for providing 
administrative services, UNUM America 
will deduct an annual administration 
charge (“Annual Charge") during the 
accumulation period of $25 per year (or 
the balance of the Participant’s account, 
if less) from each Participant’s account 
balance on the last business day of the 
month in which a Participation 
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Anniversary occurs. UNUM America 
does not anticipate a profit from the 
Annual Charge and such charge is 
guaranteed not to increase. 

The Annual Charge may be reduced 
or waived for Participants who 
participate under another UNUM 
America contract which imposes an 
administration charge or w here UNUM 
America’s costs are reduced due to the 
terms of the Contract, economies of 
scale, or administrative assistance 
provided by the Contract holder. The 
employer also may pay the Annual 
Charge for the Participants. 

9. UNUM America will deduct any 
applicable premium tax from the 
Participant’s account balance at the time 
required by state law. 

10. UNUM America will assume an 
expense risk because the actual 
expenses incurred by UNUM America in 
issuing and administering the Contracts 
may be more than it estimated. UNUM 
America will assume a mortality risk 
because its actuarial estimate of 
mortality rates during the annuity 
period, as guaranteed in the Contract, 
may prove erroneous, and because an 
annuitant may live longer than 
expected. UNUM America also assumes 
a mortality risk because it guarantees to 
pay a death benefit that may be higher 
than the Participant’s account balance 
upon the death of the Participant prior to 
annuitization. 

11. To compensate it for assuming the 
mortality and expense risks, UNUM 
America will deduct from the net assets 
of VA-I a daily charge in an amount 
equal to 1.2% on an annual basis. The 
cumulative mortality and expense risk 
charge, which is assessed both during 
the accumulation period and the annuity 
period, consists of .25% for the expense 
risk and .95% for the mortality risk. The 
total cumulative mortality and expense 
risk charge may not be altered. 
Nevertheless, the relative proportion of 
these charges, consistent with industry 
practice, is estimated and. therefore, 
may change, based on UNUM America’s 
experience in administering the 
Contracts. 

Applicants' Legal Analysis and 
Conditions 

1. Applicants request exemptive relief 
from sections 26(a)(2)(C) and 27(c)(2) of 
the 1940 Act to the extent necessary to 
permit the assessment and deduction of 
the mortality and expense risk charge 
with respect to the Contracts. 

Section 27(c)(2) requires that all 
payments received under a periodic 
payment plan certificate be held by a 
trustee or a custodian meeting the 
requirements of section 26(a)(1) of the 
1940 Act under an agreement containing 


the provisions described by section 
26(a)(2). Section 26(a)(2)(C) of the 1940 
Act provides that no payment to the 
depositor of or principal underwriter for 
a registered unit investment trust 
rurn from th e assets of the UIT shall 
be allowed as an expense except as a 
fee, not exceeding such reasonable 
amount as the Commission may 
prescribe for bookkeeping and other 
administrative services. 

2. Applicants represent that the 
mortality and expense risk charge has 
been designed to reasonably 
compensate UNUM America for its 
assumption of such risks. If the asset 
charge is insufficient to cover the actual 
cost of the mortality and expense risk 
undertakings, UNUM America will bear 
the loss. If the deduction is more than 
sufficient, UNUM America will realize a 
profit, which will be available for any 
proper corporate purpose. Although 
UNUM America may ultimately realize 
a profit from the charge to the extent it 
is not needed to meet the actual 
expenses incurred, the aggregate charge 
is guaranteed and will never be 
increased. UNUM America cannot 
ascertain with certainty the extent to 
which the mortality and expense risk 
charge under the Contracts will cover 
the mortality and expense risks 
assumed. 

3. Applicants represent that the level 
of the mortality and expense risk charge 
imposed is within the range of industry 
practice for comparable annuity 
contracts. Applicants state that this 
representation is based upon their 
analysis of publicly available 
information regarding comparable 
contracts of other companies, taking into 
consideration the particular annuity 
features of the comparable contracts, 
including such factors as death benefit 
guarantees, annuity purchase rate 
guarantees, other contract charges, the 
frequency of charges, the administrative 
services performed by the companies 
with respect to the contracts, the 
distribution methods, the market for the 
contract and the tax status of the 
contracts. Applicants represent that 
they will maintain at UNUM America’s 
home office, and make available to the 
Commission, a memorandum setting 
forth in detail the comparable variable 
annuity products analyzed and the 
methodology, and results of. Applicants’ 
comparative review so long as VA-I is a 
registered investment company. 

4. UNUM America has concluded that 
there is a reasonable likelihood that the 
proposed distribution financing 
arrangements made for the Contracts 
will benefit the Contract holders and 
Participants as well as VA-I. The basis 
for this conclusion is set forth in a 


memorandum which will be maintained 
by UNUM America at its home office 
and will be available to the 
Commission. 

5. UNUM America also represents 
that VA-I will invest only in an 
underlying mutual fund which 
undertakes, if it should adopt any plan 
under rule 12b-l under the 1940 Act to 
finance distribution expenses, to have 
such plan formulated and approved by a 
board of directors, a majority of which 
are not “interested persons” of such 
fund within the meaning of section 
2(a)(19) of the 1940 Act. 

6. Applicants submit, for all the 
reasons stated herein, that their requests 
for exemption are necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the 1940 Act, and that an Order of the 
Commission, should, therefore, be 
granted. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

|FR Doc. 92-12449 Filed 5-27-92; 8:45 am] 
BILLING CODE 6010-01-M 


STRATEGIC ENVIRONMENTAL 
RESEARCH AND DEVELOPMENT 
PROGRAM (SERDP) SCIENTIFIC 
ADVISORY BOARD 

Scientific Advisory Board; Opening 
Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463). announcement i9 made 
of the following Committee meeting: 

Name of Committee: Strategic 
Environmental Research and Development 
Program, Scientific Advisory Board. 

Date of Meeting: Thursday. June 11,1992, 
and Friday. June 12. 8 a.m. to 5:15 p.m. each 
day. 

Place: Main Auditorium. National Guard 
Building. One Massachusetts Avenue, NW„ 
Washington. DC. 

Matters To Be Considered: The Scientific 
Advisory Board will hold an organizational 
meeting and will review the SERDP Phase 1 
programs equal to or in excess of $1M. 
Representatives from DoD, DOE. and EPA 
will provide briefings on the individual 
projects. 

The meeting is open to the public. Any 
interested person may attend, appear before, 
or file statements with the Scientific 
Advisory Board at the time and in the manner 
permitted by the board. 

Contact Person for Additional Information: 
Mr. Jerry L. Miller. CERD-M. room 6208, 20 


















Federal Register / Vol. 57. No. 103 / Thursday. May 28. 1992 / Notices 


22523 


Massachusetts Avenue NW.. Washington, DC 
20314-1000, 202-272-1843. 

Robert Oswald, 

Acting Executi ve Director. 

[FR Doc. 92-12364 Filed 5-27-92; 8:45 am] 
BILLING CODE 5000-05-11 


DEPARTMENT OF STATE 

Bureau of Diplomatic Security 
[Public Notice 1630] 

Public Information Collection 
Requirement Submitted to OMB for 
Review. 

agency: Department of State. 
action: The Department of State has 
submitted the following public 
information collection requirements to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 98-511. 

summary: The Office of Overseas 
Schools of the Department of State is 
responsible for determining that 
adequate educational opportunities 
exist at Foreign Service posts for 
dependents of U.S. Government 
personnel stationed abroad, and for 
assisting American-sponsored overseas 
schools to demonstrate U.S. educational 
philosophy and practice. The Foreign 
Assistance Act of 1961, as amended. 
Mutual Educational and Cultural Affairs 
Act of 1961, as amended, and the 
Department of State Basic Authorities 
Act of 1956, as amended by the Foreign 
Sendee Act of 1980, authorize the 
function of the Office of Overseas 
Schools. The information gathered 
enables the Office of Overseas Schools 
to advise the Department and other 
foreign affairs agencies regarding 
current and constantly-changing 
conditions, and also to make judgments 
regarding assistance to schools for the 
improvement of educational 
opportunities. The following summarizes 
the information collection proposals 
submitted to OMB: 

1. 7 ype of request —Reinstatement. 

Originating office — Bureau of 
Administration. Office of Overseas 
Schools. 

Title of information collection — 
Overseas Schools Questionnaire. 

Form No. —FS-573, FS-573A. FS-573B. 

Frequency — Annually. 

Respondents — American-sponsored 
schools overseas. 

Estimated number of respondents — 
174. 

A verage number of responses per 
respondent — 1 . 

A verage hours per response — 1 hour. 

Total estimated burden hourd — 174 . 


2. Type of request — Reinstatement. 
Originating office — Bureau of 

Administration, Office of Overseas 
Schools. 

Title of information collection — 
Approval of Funding to Support Special 
Educational Projects. 

Form No .— JF-45. 

Frequency — Annually. 

Respondents — American-sponsored 
schools overseas. 

Estimated number of respondents .— 
174. 

A verage number of responses per 
respondent. — 1 . 

A verage hours per response — 25. 
Total estimated burden hours — 43.50. 

3. Type of request — Reinstatement. 
Originating office — Bureau of 

Administration, Office of Overseas 
Schools. 

Title of information collection — 
Request for Assistance. 

Form No .— FS-574. 

Frequency — Annually. 

Respondents — American-sponsored 
schools overseas. 

Estimated number of respondents .— 
174. 

A verage number of responses per 
respondent — 1 . 

A verage hours per response — 5. 

Total estimated burden hours — 87. 

4. Type of request— Reinstatement. 
Originating office — Bureau of 

Administration, Office of Overseas 
Schools. 

Title of information collection — 
Request for Assistance. 

Form No .— JF-61. 

Frequency — Quarterly. 

Respondents — American-sponsored 
schools overseas. 

Estimated number of respondents .— 
174. 

A verage number of responses per 
respondent .— 5. 

Average hours per iesponse — .25. 
Total estimated burden hours — 217.50. 
Section 3504(h) of Public Law 98-511 
does not apply. 

ADDITIONAL INFORMATION OR 
COMMENTS: Copies of the proposed 

forms and supporting documents may be 
obtained from Gail J. Cook (202) 647- 
3538. Comments and questions should 
be directed to (OMB) Lin Liu (202) 395- 
7340. 

Dated: May 14.1992. 

Sheldoo ). Krys, 

Assistant Secretary for DiploiuaUc Security. 
[FR Doc. 92-12337 Filed 5-27-92; 8:45 am] 

BILLING COOE 4710—4 J-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Issuance of a Finding of No Significant 
Impact; Kent County International 
Airport, Grand Rapids, Ml 

agency: Federal Aviation 
Administration, DOT. 
action: Notice of intent. 

summary: The Federal Aviation 
Administration (FAA) is issuing this 
notice to advise the public that it 
intends to issue a Finding of No 
Significant Impact (FONSI) based on an 
environmental assessment (EA) for 
short term development depicted on the 
Airport Layout Plan (ALP) for Kent 
County International Airport. Grand 
Rapids. Michigan. Comments are 
solicited before the FAA makes a final 
determination whether to prepare an 
Environmental Impact Statement (EIS), 
for further information contact: 
Ernest P. Gubry. Community Planner, 
Federal Aviation Administration. 

Detroit Airports District Office, 8820 
Beck Road. Willow Run Airport-East 
Side. Belleville. Michigan 48111. 
Telephone (313) 487-7280. 
supplementary information: The 
FAA, in cooperation with the Michigan 
Department of Transportation, Bureau of 
Aeronautics has agreed to prepare a 
FONSI for the proposed short term 
development at Kent County 
International Airport. This development 
includes the construction of new and/or 
upgrading of airfield, terminal and 
support facilities such as: 

1. Extension and realignment of 
existing crosswind Runway 18/36 
(17/35) to 8,500 feet; 

2. Extension of the existing Runway 
8R/26L to 5,000 feet; 

3. Construction of a new cargo facility; 

4. Construction of new taxiways; 

5. Construction of a perimeter road 
system; 

6. Storm water drainage 
improvements; 

7. Acquisition of property for airfield 
development including relocation 
under the Uniform Relocation 
Assistance and Real Property 
Acquisition Act; 

8. Terminal building expansion; 

9. Short term parking improvements; 

10. Installation of navigation aids: 

11. Wetland mitigation. 

Also depicted on the proposed Airport 
Layout Plan (ALP) are three additional 
projects which were evaluated but will 
not be environmentally approved at this 
time: 

1. Construction of new 7.000 foot 
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Runway 8R/26L with conversion of 
existing runway into a parallel 
taxiway; 

2. Long term parking improvements; 

3. Relocation of the Air Traffic Control 
Tower. 

These projects were included in the 
EA to show the relationship between 
short and long term development and 
environmental impacts. 

A notice of intent to conduct a public 
scoping meeting and prepare an 
Environmental Document was published 
in the Federal Register on October 3. 

1991. The scoping meeting was held on 
November 6,1991. In December of 1991 
the FAA distributed a draft 
environmental assessment and notice of 
a January 16,1992, public hearing. The 
FAA also provided the public with an 
opportunity to file comments on the 
Draft EA until January 31,1992. 

Based on public comments and the 
Final EA, the FAA and the State of 
Michigan have determined that this 
short-term development would not result 
in any potentially significant impacts on 
the human environment. Therefore, a 
FONSI is appropriate. Although impacts 
in all categories are below significant 
thresholds the FONSI will incorporate 
specific mitigation measures as an 
integral part of the project. 

In accordance with 40 CFR 1501.4(e) 
of the Council on Environmental Quality 
regulations, there will be a thirty (30) 
day comment period before the FAA 
makes its final determination on the 
FONSI. Interested individuals, 
Government agencies, and private 
organizations are invited to send 
comments on the proposed FONSI to the 
address set forth above. The EA and its 
supporting documentation may be 
viewed during normal business hours by 
contacting the individual identified 
above. 

Issued in Belleville. Michigan, on May 14, 

1992. 

Peter A. Serini, 

Manager, Detroit Airports District Office, 

FAA Great Lakes Region. 

[FR Doc. 92-12371 Filed 5-27-92; 8:45 am] 

BILLING CODE 4910-10-M 


DEPARTMENT OF THE TREASURY 

Treasury Advisory Committee on 
Commercial Operations of the U.S. 
Customs Service 

agency: Department Offices, Treasury. 
action: Notice of meeting. 

summary: This notice announces the 
date of the next meeting and the agenda 
for consideration by the Treasury 


Advisory Committee on Commercial 
Operations of the U.S. Customs Service. 

dates: The next meeting of the Treasury 
Advisory Committee on Commercial 
Operations of the U.S. Customs Service 
will be held on Friday, June 12.1992 at 
9:30 a.m. at the World Trade Institute, 
One World Trade Center. 55th Floor. 
Rooms 1 and 2, New York. New York 
10048. 

FOR FURTHER INFORMATION CONTACT: 

Denis M. O’Connell, Director, Office of 
Tariff and Trade Affairs. Office of the 
Assistant Secretary (Enforcement), room 
4004, Department of the Treasury. 1500 
Pennsylvania Avenue NW., Washington, 
DC 20220. Tel.: (202) 622-1427. 

supplementary information: Agenda 
items for the sixth meeting of the 
Treasury Advisory Committee on June 
12,1992 will include: 

I. Old Business 

1. Update on the customs 
Modernization Act and Informed 
Compliance Act. 

2. Update on the North American Free 
Trade Area (NAFTA) Negotiations. 

3. Increase in the Merchandise 
Processing Fee 

4. Harbor Maintenance Fee Issues 

5. Thge Pre-Importation Review 
Program 

6. The President’s Regulatory 
Moratorium and Deregulation 
Initiative. 

II. New Business 

1. The Office of the Ombudsman— 
How is it Working Out? 

2. Important Recent Developments 
Involving Commercial Fraud 
Enforcement 

3. Improving Utilization of Customs 
Facilities on the Southwest Border. 

4. Acquisition, Training and 
Development of Customs Officers 

5. Renewal of the Advisory Committee 
for an Additional Two-year Term 

6. Other New Business. 

The meeting is open to the public. In 
order to facilitate admission to the 
meeting facility, it is necessary for any 
person other than an Advisory 
Committee member who wishes to 
attend the meeting to give advance 
notice. Please notify Helen Belt or 
Theresa Manning (202-622-1427) no 
later than Friday, June 5,1992. 

Dated: May 21,1992. 

Peter K. Nunez, 

Assistant Secretary (Enforcemernt). 

[FR Doc. 92-12336 Filed 5-27-92; 8:45 am) 

BILLING CODE 4610-25-M 


Office of Thrift Supervision 

Delta Federal Savings Bank, 
Westminster, CA; Appointment of 
Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (B) and (H) of the Home Owners* 
Loan Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for Delta Federal Savings 
Bank, Westminster. California, on May 
8.1992. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

|FR Doc. 92-12401 Filed 5-27-92; 8:45 am] 

BILLING CODE 6720-01-M 


First South Savings Bank, F.S.B.; 
Appointment of Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 5 
(d)(2)(B) and (H) of the Home Owners’ 
Loan Act, the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for First South Savings 
Bank, F.S.B., Columbia, South Carolina, 
on April 24,1992. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12404 Filed 5-27-92; 8:45 am] 

BILLING CODE 672(M)1-M 


Shenandoah Federal Savings 
Association; Appointment of 
Conservator 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) (B) and (H) of the Home Owners’ 
Loan Act. the Office of Thrift 
Supervision has duly appointed the 
Resolution Trust Corporation as sole 
Conservator for Shenandoah Federal 
Savings Association, Martinsburg, West 
Virginia, on May 8.1992. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12399 Filed 5-27-92; 8:45 am] 

BILUNG COOE 6720-01-M 
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Delta Savings Bank Westminster, CA; 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2) of the Home Owners’ Loan Act, 
the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for Delta 
Savings Bank, Westminster. California, 
on May 8,1992. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Corporate Secretary. 

{FR Doc. 92-12400 Filed 5-27-92; 8:45 am] 

BILLING CODE 6720-01-M 


First American Federal Savings Bank 
Tucson, AZ; Replacement of 
Conservator With a Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of 5(d)(2) of the Home Owner’s Loan 
Act. the Office of Thrift Supervision 
duly replaced the Resolution Trust 
Corporation as Conservator for First 
American Federal Savings Bank. 

Tucson, Arizona (“Savings Bank”), with 
the Resolution Trust Corporation as sole 
Receiver for the Savings Bank on April 

24,1992. 

Dated: May 22, 1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12402 Filed 5-27-92; 8:45 am] 

81LUNG CODE 6720-01-M 


First South Savings Bank, Inc.; 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(C) of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for First 
South Savings Bank, Inc., Columbia. 
South Carolina, OTS No. 7972, on April 

24,1992. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12403 Filed 5-27-92; 8:45 am] 

BILLING CODE 6720-01-41 


First Federal Savings Bank of South 
Dakota; Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in Section 
5(d)(2) of the Home Owners' Loan Act, 


the Office of Thrift Supervision has duly 
appointed the Resolution Trust 
Corporation as sole Receiver for First 
Federal Savings Bank of South Dakota. 
Rapid City, South Dakota, on April 24. 
1991. 

Dated: May 22.1991. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Corporate Secretary. 

[FR Doc. 92-12405 Filed 5-27-92; 8:45 am] 
BILUNG CODE 6720-01-M 


Home Federal Savings Association of 
Kansas City; Replacement of 
Conservator With a Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners’ Loan Act, the Office of Thrift 
Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for Home Federal Savings 
Association of Kansas City, Kansas 
City, Missouri (“Association’’), with the 
Resolution Trust Corporation as sole 
Receiver for the Association on March 

27,1992. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary'. 

[FR Doc. 92-12407 Filed 5-27-92; 8:45 am] 
BILLING CODE 6720-01-M 


Shenandoah Federal Supervision 

Shenandoah Federal Savings Bank; 
Appointment of Receiver 

Notice is hereby given that, pursuant 
to the authority contained in section 
5(d)(2)(A) of the Home Owners’ Loan 
Act, the Office of Thrift Supervision has 
duly appointed the Resolution Trust 
Corporation as sole Receiver for 
Shenandoah Federal Savings Bank, 
Martinsburg, West Virginia (OTS No. 
7318). on May 8,1992. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12398 Filed 5-27-92; 8:45 am) 
BILUNG COOE 6720-01-M 


Sunbelt Federal Savings, FSB; 
Replacement of Conservator With a 
Receiver 

Notice is hereby given that, pursuant 
to the authority contained in subdivision 
(F) of section 5(d)(2) of the Home 
Owners' Loan Act, the Office of Thrift 


Supervision duly replaced the 
Resolution Trust Corporation as 
Conservator for Sunbelt Federal 
Savings, FSB. Irving, Texas 
(“Association”) with the Resolution 
Trust Corporation as sole Receiver for 
the Association on April 10.1992. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12395 Filed 5-27-92; 8:45 am] 
BILLING COOE 6720-01-M 


[AC-21: OTS No. 4474) 

Anchor Savings & Loan Association, 
Madison, Wisconsin; Final Action; 
Approval of Conversion Application 

Notice is hereby given that on May 13. 
1992, the Office of the Chief Counsel, 
Office of the Thrift Supervision, acting 
pursuant to the delegated authority, 
approved the application of Anchor 
Savings and Loan Association, Madison, 
Wisconsin for permission to convert to 
the stock form of organization. Copies of 
the application are available for 
inspection at the Information Services 
Division, Office of Thrift Supervision, 
1776 C Street, NW., Washington, DC 
20552, and Central Regional Office, 
Office of Thrift Supervision, 111 East 
Wacker Drive, suite 800, Chicago, 

Illinois 60601-4360. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Corporate Secretary. 

[FR Doc. 92-12391 Filed 5-27-92; 8:45 am] 

BILLING CODE 6720-01-U 


[AC-29; OTS No. 3725] 

Baraboo Federal Bank, FSB, Baraboo, 
Wisconsin: Final Action; Approval of 
Conversion Application 

Notice is hereby given that on May 14. 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Baraboo 
Federal Bank, FSB, Baraboo, Wisconsin 
for permission to convert to the stock 
form of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Superv ision, 1776 G 
Street, NW., Washington. DC 20552, and 
the Office of Thrift Supervision, Central 
Regional Office, 111 East Wacker Drive, 
suite 800, Chicago. Illinois 60601-4360. 

Dated: Mry 22,1992. 
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By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12383 Filed 5-27-92; 8:45 am] 

BILLING CODE 6720-01-M 


[AC-31: OTS No. 6898] 

First Federal Savings & Loan 
Association of Citru9 County, 
Inverness, Florida; Final Action; 
Approval of Voluntary Supervisory 
Conversion Application 

Notice is hereby given that, on May 
15,1992, Supervisory Operations and the 
Office of the Chief Counsel Office of the 
Thrift Supervision, acting pursuant to 
delegated authority, approved the 
application of First Federal Savings and 
Loan Association of Citrus County, 
Inverness, Florida for permission to 
convert to the 9tock form of 
organization, in connection with a 
holding company voluntary supervisory 
conversion. Copies of the application 
are available for inspection at the 
Information Services Division, Office of 
Thrift Supervision. 1776 G Street NW., 
Washington, DC 20552, and the 
Southeast Regional Office. Office of 
Thrift Supervision, 1475 Peachtree Street 
NE., Atlanta, Georgia 30309. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12381 Filed 5-27-92; 8:45 am] 
BILLING CODE 6720-01-M 


[AC-23; OTS No. 1979] 

First Federal Savings Bank of Eastern 
Ohio, Zanesville, Ohio; Final Action; 
Approval of Conversion Application 

Notice is hereby given that on May 13, 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of First 
Federal Savings Bank of Eastern Ohio, 
Zanesville, Ohio for permission to 
convert to the stock form of 
organization. Copies of the application 
are available for inspection at the 
Information Services Division, Office of 
'Thrift Supervision. 1776 G Street, NW., 
Washington, DC 20552, and the Office of 
Thrift Supervision, Central Regional 
Office, 111 East Wacker Drive, suite 800, 
Chicago, Illinois 60601-4360. 

Dated: May 22.1992. 


By the Office of Thrift Supervision. 
Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12389 Filed 5-27-92; 8:45 am) 

BILLING CODE 6720-01-M 


[AC-20; OTS No. 1040] 

First Federal Savings & Loan 
Association of Westchester, 
Westchester, Illinois: Final Action; 
Approval of Conversion Application 

Notice is hereby given that on May 8, 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of First 
Federal Savings & Loan Association of 
Westchester, Westchester, Illinois, for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision, 1776 G 
Street NW., Washington, DC 20552, and 
the Office of Thrift Supervision, Central 
Regional Office, 111 East Wacker Drive, 
Suite 800, Chicago, Illinois 60601^1360. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12392 Filed 5-27-92; 8:45 am] 
BILUNG CODE 6720-01-M 


[AC-24; OTS NO. 2447] 

Citizens Federal Savings Bank, 
Davenport Iowa; Final Action; 

Approval of Conversion Application 

Notice is hereby given that on May 13. 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Citizens 
Federal Savings Bank, Davenport, Iowa 
for permission to convert to the stock 
form of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision, 1778 G 
Street, NW., Washington, DC 20552, and 
the Midwest Regional Office, Office of 
Thrift Supervision. 122 W. John 
Carpenter Freeway, suite 600, Irving. 
Texas 75039. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12388 Filed 5-27-92; 8:45 am] 

BILLING COOE 6720-01-M 


[AC-28; OTS No. 2757] 

First Federal Bank for Savings, Des 
Plaines, Illinois; Final Action; Approval 
of Conversion Application 

Notice is hereby given that on May 14, 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Frist 
Federal Bank for Savings, Des Plaines. 
Illinois for permission to convert to the 
stock form of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision, 1776 G 
Street, NW., Washington, DC 20552, and 
the Office of Thrift Supervision, Central 
Regional Office, 111 East Wacker Drive, 
suite 800, Chicago, Illinois 60601-4360. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12384 Filed 5-27-92; 8:45 am] 
BILUNG CODE 6720-01-M 


[AC-22; OTS No. 2594] 

Hinsdale Federal Bank for Savings, 
Hinsdale, Illinois; Final Action; 
Approval of Conversion Application 

Notice is hereby given that on May 13, 
1992, the Office of tbe Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Hinsdale 
Federal Bank for Savings, Hinsdale, 
Illinois for permission to convert to the 
stock form of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision, 1776 G 
Street NW., Washington, DC 20552, and 
the Office of Thrift Supervision, Central 
Regional Office, 111 East Wacker Drive, 
Suite 800, Chicago, Illinois 60601-4360. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12390 Filed 5-27-92; 8:45 amj 
BILUNG CODE 6720-01-M 


[AC-10; OTS No. 2153] 

La Grange Federal Savings & Loan 
Association, La Grange, Illinois: Final 
Action; Approval of Conversion 
Application 

Notice is hereby given that on May 6. 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
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approved the application of La Grange 
Federal Savings and Loan Association, 
La Grange. Illinois, for permission to 
convert to the stock form of 
organization. Copies of the the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision, 1776 G 
Street NW.. Washington, DC 20552, and 
the Office of Thrift Supervision, Central 
Regional Office, 111 East Wacker Drive. 
Suite 800, Chicago, Illinois 60601-4360. 
Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12394 Filed 5-27-92: 8:45 am) 

BILLING CODE 6720-01-11 


[AC-26; OTS No. 0321] 

Mutual Savings Bank, FSB, Bay City, 
Michigan Finai Action; Approval of 
Conversion Application 

Notice is hereby given that on May 13, 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Mutual 
Savings Bank, FSB, Bay City, Michigan 
for permission to convert to the stock 
form organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision. 1776 G 
Street, NW., Washington, DC 20552, and 
the Indianapolis Area Office, Office of 
Thrift Supervision, 8250 Woodfield 
Crossing Blvd., suite 305, Indianapolis. 
Indiana 46240. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Corporate Secretory. 

[FR Doc. 92-12386 Filed 5-27-92; 8:45 am] 

BILUNG CODE 6720-01-U 


[AC-30; OTS No. 3105] 

Northern Federal Savings Bank, 
Marengo, Illinois: Final Action; 
Approval of Conversion Application 

Notice is hereby given that on May 15, 
1992, the Office of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Northern 
Federal Savings Bank. Marengo, Illinois 
for permission to convert to the stock 
form of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 


Office of Thrift Supervision, 1776 G 
Street, NW., Washington, DC 20552, and 
the Office of Thrift Supervision. Central 
Regional Office, 111 East Wacker Drive, 
suite 800, Chicago, Illinois 60601-4360. 

Dated: May 22,1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington. 

Corporate Secretary. 

[FR Doc. 92-12382 Filed 5-27-92; 8:45 am] 

BILUNG CODE 6720-01-* 


[AC-25; OTS No. 38491 

Oshkosh Savings Bank, FSB, Oshkosh, 
Wisconsin Final Action; Approval of 
Conversion Application 

Notice is hereby given that on May 13, 
1992, the Office of the Chief Counsel. 
Office of Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Oshkosh 
Savings Bank. FSB, Oshkosh, Wisconsin, 
for permission to convert to the stock 
form of organization. Copies of the 
application are available for inspection 
at the Information Services Division, 
Office of Thrift Supervision, 1776 G 
Street. NW., Washington, DC 20552, and 
the Office of Thrift Supervision, Central 
Regional Office. Ill East Wacker Drive, 
suite 800, Chicago, Illinois 60601-4360. 

Dated: May 22,1992. 

By die Office of Thrift Supervision. 

Nadine Y. Washington. 

Corporate Secretary. 

[FR Doc. 92-12387 Filed 5-27-92; 8:45 am] 

BILLING CODE 67200-01-41 


[AC 27; OTS No. 0771] 

Peoples Federal Savings Bank of 
Thomasvllle, Thomasville, North 
Carolina; Final Action; Approval of 
Conversion Application 

Notice is hereby given that on May 14. 
1992, the Office of the Chief Counsel. 
Office of the Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Peoples 
Federal Savings Bank of Thomasville, 
Thomasville, North Carolina for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Information Services Division. 
Office of Thrift Supervision. 1776 G 
Street, NW.. Washington, DC 20552, and 
Regional Director, Office of Thrift 
Supervision of Atlanta, 1475 Peachtree 
Street. NE., Atlanta. Georgia 30309. 

Dated: May 22,1992. 


By the Office of Thrift Supervision. 
Nadine Y. Washington. 

Corporate Secretary. 

[FR Doc. 92-12385 Filed 5-27-92; 8:45 am| 

BILUNG CODE 6720-01-41 


[AC-19; OTS No. 3417] 

Southwest Federal Savings & Loan 
Association of Chicago, Chicago, 
Illinois: Final Action; Approval of 
Conversion Application 

Notice is hereby given that on May 7. 
1992, the Office of the Chief Counsel, 
Office of the Thrift Supervision, acting 
pursuant to delegated authority, 
approved the application of Southwest 
Federal Savings and Loan Association 
of Chicago, Chicago, Illinois for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Information Services Division. 
Office of Thrift Supervision, 1776 G 
Street, NW., Washington, DC 20552, and 
Central Regional Office. Office of Thrift 
Supervision, 111 East Wacker Drive, 
suite 800, Chicago, Illinois 60601-4360. 
Dated; May 22.1992. 

By the Office of Thrift Superv ision. 

Nadine Y. Washington. 

Corporate Secretary. 

[FR Doc. 92-12393 Filed 5-27-92: 8:45 am] 

BILLING COOE 6720-01-41 


[AC-32: OTS No. 4263] 

United Savings & Loan Association, 
Sheboygan, Wisconsin; Final Action; 
Approval of Conversion Application 

Notice is hereby given that on May 15. 
1992, the Deputy Director for 
Washington Operations, Office of the 
Thrift Supervision, approved the 
application of United Savings and Loan 
Association, Sheboygan, Wisconsin for 
permission to convert to the stock form 
of organization. Copies of the 
application are available for inspection 
at the Information Services Division. 
Office of Thrift Supervision, 1776 G 
Street. NW., Washington, DC 20552, and 
Regional Director. Office of Thrift 
Supervision of Chicago, 111 East 
Wacker Drive, suite 800. Chicago. 

Illinois 60601-4360. 

Dated: May 22.1992. 

By the Office of Thrift Supervision. 

Nadine Y. Washington, 

Corporate Secretary. 

[FR Doc. 92-12408 Filed 5-27-92; 8:45 am] 
BILUNG CODE 6720-01-41 
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Sunshine Act Meetings 


Federal Register 

Vol. 57. No. 103 
Thursday. May 28. 1992 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL ELECTION COMMISSION 

• * * • • 

DATE AND time: Tuesday. June 2,1992. 
10:00 a.m. 

PLACE: 999 E Street, NW., Washington. 
DC. 

status: This meeting will be closed to 
the public. 

ITEMS TO BE DISCUSSED*. 

Compliance matters pursuant to 2 U.S.C. 

§ 437g. 

Audits conducted pursuant to 2 U.S.C. § 437g, 
5 438(b). and Title 28, U.S.C. 

Matters concerning participation in civil 
actions or proceedings or arbitration. 
Internal personnel rules and procedures or 
matters affecting a particular employee. 

* * # • * 

DATE AND TIME: Wednesday. June 3. 

1992, 10:00 a.m. 

PLACE: 999 E Street, NW., Washington, 
DC (ninth floor). 

status: Thi3 special meeting will be 
open to the public. 

ITEMS TO BE DISCUSSED: 

Notice of Proposed Rulemaking on the MCFL 
decision. (Will be continued after the open 
meeting of June 4,1992 if necessary). 

* • • • * 

OATE and TIME; Thursday, June 4,1992. 
10 a.m. 

PLACE: 999 E Street, NW., Washington, 
DC (ninth floor). 

status: This meeting will be open to the 
public. 


ITEMS TO BE DISCUSSED: 

Correction and Approval of Minutes 
Title 28 Certification Matters 
Advisory Opinion 1992-13: Mr. James M. 
Blackburn 

Advisory Opinion 1992-15: Austin Kelly on 
behalf of Congressman Russo 
Amendments to Allocation Rules—Notice of 
Effective Date 
Administrative Matters 
***** 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Press Officer. 
Telephone: (202) 219-4155. 

Delores Harris, 

Administrative Assistant. 

(FR Doc. 92-12688 Filed 5-26-92; 8:45 am] 
BILLING CODE 6715-til-M 


MISSISSIPPI RIVER COMMISSION 
TIME and DATE: Beginning at 8:30 a.m. 
and adjourning by 12:00 noon, June 16, 
1992. 

PLACE: 1400 Walnut Street, Vicksburg, 
Mississippi. 

STATUS: Open to the public for 
observation but not for participation. 

MATTERS TO BE CONSIDERED: 

The Commission will consider the St. 
Francis River Basin Below Wappapelo Lake, 
Missouri and Arkansas—Whiteman’s Creek. 
Arkansas, Final Feasibility Report. 

CONTACT PERSON FOR MORE 
INFORMATION: Rodger D. Harris, 
telephone 601-634-5766.. 

Rodger D. Harris, 

Executive Assistant, Mississippi River 
Commission. 

(FR Doc. 92-12582 Filed 5-26-92; 8:45 amj 
BILUNG CODE 3710-GX-M 


NUCLEAR REGULATORY COMMISSION 
date: Wednesday, June 3,1992. 

place: Commissioners* * * * § Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

status: Open. 

MATTERS TO BE CONSIDERED: 

Wednesday, June 3 

10:00 a.m. 

Briefing by INPO on National Academy for 
Nuclear Training (Public Meeting) 

11:30 a.m. 

Affirmation/Discussion and Vote (Public 
Meeting) 

a. Commission Order on Shoreham 
Decommissioning Issues in Response to 
SECY-92-140 (Tentative) 

2:00 p.m. 

Briefing by GE on Status of ABWR 
Application for Design Certification 
(Public Meeting) 

NOTE.—Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act a9 specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 

TO VERIFY THE STATUS OF MEETING CALL 
(RECORDING): (301) 504-1292. 

CONTACT PERSON FOR MORE 
INFORMATION: William Hill (301) 504- 
1661. 

William M. H01, Jr., 

Office of the Secretary. 

[FR Doc. 92-12630 Filed 5-26-92; 8:45 amj 
BILUNG CODE 7590-01-M 
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DEPARTMENT OF AGRICULTURE 

Forest Service 
36 CFR Part 242 

DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 

50 CFR Part 100 
RIN 1018-AB43 

Subsistence Management Regulations 
for Federal Public Lands in Alaska, 
Subpart D—1992-1993 Subsistence 
Taking of Fish and Wildlife Regulations 

agency: Forest Service. USDA. and Fish 
and Wildlife Serv ice, Interior. 
action: Final rule. 

summary: This rule promulgates 
regulations regarding seasons, bag 
limits, methods, and means related to 
subsistence taking of fish and wildlife 
on public lands in Alaska for the 1992- 
1993 season. This rule implements the 
subsistence priority for rural Alaska 
residents under Title VIII of the Alaska 
National Interest Lands Conservation 
Act (ANILCA). It replaces the 
Temporary Subsistence Management 
Regulations for Public Lands in Alaska, 
which expire on June 30,1992. 

EFFECTIVE date: This rule becomes 
effective July 1 , 1992. 
addresses: Requests for 
reconsideration should be addressed to 
the Chair, Federal Subsistence Board, c/ 
o U.S. Fish and Wildlife Service. 
Attention: Richard Pospahala, 1011 E. 
Tudor Road, Anchorage, Alaska 99503. 
FOR FURTHER INFORMATION CONTACT: 
Richard S. Pospahala, Office of 
Subsistence Management, U.S. Fish and 
Wildlife Service, 1011 E. Tudor Road. 
Anchorage, Alaska 99503; telephone 
(907) 786-3447. For questions specific to 
National Forest System lands, contact 
Norman R. Howse, Assistant Director 
Subsistence, USDA, Forest Service. 
Alaska Region. P.O. Box 21628, Juneau. 
Alaska 99602-1628, telephone (907) 588- 
8890. 

SUPPLEMENTARY INFORMATION: 
Background 

Title VIII of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) (16 U.S.C. 3111-3126) requires 
the Secretary of the Interior and the 
Secretary of Agriculture (Secretaries) to 
implement a joint program to grant a 
preference in favor of subsistence uses 
of fish and wildlife resources on public 
lands unless the State of Alaska enacts 
and implements laws of general 
applicability consistent with, and which 


provide for, the definition, preference 
and participation as specified in 
sections 803, 804, and 805 of ANILCA. 
The State implemented such a program 
which the Department of the Interior 
previously found to be consistent with 
ANILCA. In December 1989, however, 
the Alaska Supreme Court ruled in 
McDowell v. State of Alaska that the 
rural preference in the State subsistence 
statute violated the Alaska Constitution. 
The court’s ruling in McDowell required 
the State to delete the rural preference 
from the subsistence statute, and 
therefore, the State statute failed to 
comply with ANILCA. The Court stayed 
the effect of the decision until July 1. 
1990. 

As a result of that decision, the 
Department of the Interior and the 
Department of Agriculture 
(Departments) assumed responsibility 
for the implementation of Title VIII of 
ANILCA on public lands on July 1,1990. 
On June 29,1990, the Temporary 
Subsistence Management Regulations 
for Public Lands in Alaska were 
published in the Federal Register (55 FR 
27114). Consistent with subparts A. B 
and C of these regulations, a Federal 
Subsistence Board (Board) administers 
this program. The Board's composition 
includes a Chair appointed by the 
Secretary of the Interior with 
concurrence of the Secretary of 
Agriculture; the Alaska Regional 
Director. U.S. Fish and Wildlife Service; 
the Alaska Regional Director, U.S. 
National Park Service; the Alaska State 
Director, U.S. Bureau of Land 
Management; the Alaska Area Director, 
U.S. Bureau of Indian Affairs; and the 
Alaska Regional Forester, USDA Forest 
Service, These agencies represented by 
the Board participated in the 
development of the temporary 
regulations. In addition, all Board 
members have reviewed this final rule 
and concur in its publication. Because 
this final rule relates to public lands 
managed by an agency or agencies in 
both the Departments of Agriculture and 
the Interior, identical text will be 
incorporated into 36 CFR part 242 and 50 
CFR part 100. 

On June 26,1991, the "1991-1992 
Seasons and Bag Limits for Subsistence 
Management Regulations for Public 
Lands in Alaska" were published in the 
Federal Register (56 FR 29310). That 
rulemaking amended subpart D of 36 
CFR part 242 and 50 CFR part 100. 

Proposed subpart D regulations for the 
1992-1993 seasons and bag limits and 
methods and means were published on 
December 9,1991, in the Federal 
Register (56 FR 64404-64444) and 
permitted a forty-five day comment 
period. The final regulations reflect 


timely public comments submitted to the 
Board and actions taken by the Board in 
response to those public comments. 

Eliminated from the body of the 
subpart D text are references to 
"Eligibility determination[s]" within 

§_23(1). Those determinations were 

restatements of customary and 
traditional use determinations adopted 
in subpart B of the Temporary 
Subsistence Management Regulations 
(55 FR 27125). These determinations 
were adopted from the State subsistence 
regulations pending review and issuance 
of customary and traditional use 
determinations by the Board. The 
Federally-adopted State determinations 
were included in the 1991-1992 
publication of subpart D in an attempt to 
create a more readable, user friendly 
package of regulations. Public comment 
regarding those Federally-adopted State 
determinations was not requested by the 
April 1991 Federal Register publication, 
nor accepted by the Board in its review 
of the 1991-1992 subpart D regulations. 
Public comments regarding those 
customary and traditional use 
determinations have been neither 
requested nor accepted as a part of the 
1992-1993 subpart D regulations. The 
regulatory process to be used by the 
Board to determine customary and 
traditional uses of fish and wildlife by 
rural residents on public lands is in 
subparts A. B, and C which become 
effective on July 1,1992. 

Eliminated from the tables in the 
Game Management Units are references 
to seasons and bag limits for the 
subsistence taking of Crows, 

Cormorants, and Snowy Owls. These 
are migratory species regulated by the 
Migratory Bird Treaty Act and the 
implementing regulations of subchapter 
B of 50 CFR. 

Federal authority to regulate the 
taking of migratory birds dates back to 
the 1916 Convention for the Protection of 
Migratory Birds—in the United States 
and Canada—and the Migratory Bird 
Treaty Act 1918 (40 Stat. 755,16 U.S.C. 
703-712), which implements the 
Convention in the United States. The 
Act authorizes and directs the Secretary 
of the Interior to determine when and by 
what means migratory birds may be 
taken, and to adopt regulations 
permitting and governing such taking (16 
U.S.C. 704). 

The Secretary has delegated authority 
to regulate the taking of migratory birds 
to the Director of the Fish and Wildlife 
Service (FWS). The annual regulations 
development process that has been in 
place for several decades involves (1) 
development of regulatory 
recommendations by staff of the FWS in 
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consultation with Flyway Councils, 
States, and other interested groups; (2) 
public review and comment on 
recommended (proposed) regulations; 
and (3) consideration of the 
recommended regulations, and public 
comments on them, and the 
determination of final regulations by the 
Director of the FVVS. 

The Board is authorized by the 
Secretaries to carry out the Secretaries’ 
responsibilities for managing the taking 
of fish and wildlife on public lands 
under the regulations of this part. The 
ANILCA specifically identifies the 
Migratory Bird Treaty Act as one of 
several Federal laws the provisions of 
which are not modified or repealed by 
the provisions of Title VIII (16 U.S.C. 
3125). 

No authority to supersede the 
provisions of the Migratory Bird Treaty 
Act has been delegated to the Board. 
Accordingly, authority to establish 
regulations for taking migratory birds in 
the United States remains with the 
Director of FWS. 

Eliminated from the tables of Game 
Management Units (GMU) is reference 
to the seasons and bag limits for the 
subsistence taking of bat, shrew, rat, 
mouse, porcupine, and red. ground, and 
flying squirrels. All of these species 
have the identical seasons and bags 
limits for all GMUs. The tables are 
designed to encompass those species 
with specific seasons and bag limits that 
vary from one GMU to another GMU. 
Therefore, the subsistence taking of bat, 
shrew, rat, mouse, porcupine, and red, 
ground, and flying squirrels is provided 
for in §_25(1). 

The Board at a public meeting held on 
December 18,1991, recognized rainbow 
trout as a subsistence species in some 
drainages to Kuskokwim Bay; however, 
taking rainbow trout under these 
regulations has been deferred until site- 
specific information is available. 

Additional changes to the seasons 
and bag limits include: 

• Increase season by two (2) months 
for the taking of beaver in GMUs 6, 7, 
and 15. 

• Increase season by two (2) months 
for the taking of red fox in GMUs 8. 9. 

10.11.13.16 and 17. 

• Increase season by two (2) and one- 
half months for the taking of beaver in 
GMU 14. 

• Increase bag limit for the taking of 
ptarmigan in Remainder of GMU 14. 

• Increase season by three (3) months 
and bag limit for the taking of red fox in 
GMUs 18.19. 20, 21, 23. 24. 25. and 26. 

• Provide a no limit for the taking of 
beaver in GMUs 19, 21, and 24. 

During the public comment period for 
the proposed subsistence regulations 


subparts A, B. and C, (57 FR 3676-3687, 
January 30,1992), numerous public 
comments were received concerning 
alternative permitting and harvest 
reporting systems. People encouraged 
the development of alternative 
mechanisms to accommodate well- 
established customary and traditional 

practices. Subpart A §_8 includes 

alternative permitting and harvest 
reporting mechanisms which provide an 
opportunity to be responsive to varied 
customary and traditional practices of 
subsistence use and which provide an 
opportunity to be consistent with sound 
management of the resources. In 
coordination with the revisions to 
subpart A, the final rule for subpart D 

§-25(c) has been revised to 

recognize the alternative permitting and 
harvest reporting systems. 

It should be noted that the section 
numbering detailed in this final 
rulemaking is reflective of the 
subsistence regulations (subparts A, B, 
and C of this part) which become 
effective on July 1,1992. 

Navigable Waters 

At this time, the FSMP regulations 
apply to all non-navigable waters 
located on public lands and to navigable 
waters located on the public land 9 

identified at §_3(b) of the 

regulations. Nothing in these regulations 
is intended to enlarge or diminish the 
authority of the Departments to manage 
submerged lands title to which is held 
by the United States. 

The description of waters in the 
Federal subsistence regulations that 
were previously listed in certain 
locations within subpart D have been 
moved to the section entitled 
"Applicability and Scope," at 
8-.3(b), subpart A. 

Summary of Comments 

On December 9,1991, a proposed rule 
was published (56 FR 64404—64444) in 
the Federal Register for a forty-five (45) 
day public comment period. During the 
comment period public hearings were 
held in Sitka. Barrow, Bethel, Kotzebue, 
Fairbanks, and Dillingham. In addition 
to comments offered during this 
comment period, comments received at 
forty-two (42) public hearings on the 
Draft Environmental Impact Statement 
(DEIS) and comments received during 
the public comment period for subparts 
A. B, and C were considered. The public 
submitted a total of 446 written 
comments and 200 oral comments. 

Comments received in response to the 
proposed rule were developed into 193 
proposals that were sent to the public 
for a thirty (30) day review period. 


Additional proposals were developed 
in response to those comments on the 
DEIS and the regulatory process for 
6ubparts A. B. and C. Comments specific 
to subparts A, B. and C, as well as those 
comments that were lacking critical 
information, were not developed into 
proposals. A total of 236 proposals were 
developed and 227 proposals were acted 
on by the Board at public meetings held 
on April 6-10.1992. A total of seven (7) 
proposals were withdrawn by the 
originators prior to the meeting, and two 
(2) proposals were withdrawn at the 
meeting by the originators. 

Analysis of Comments 

General 

The Board did not adopt 
approximately forty (40) proposals that 
involved eliminating bag limits and 
establishing year-round seasons for 
subsistence uses of the fish and wildlife 
resources. Although these proposals 
may have some merit, the Board has not 
determined that customary and 
traditional use of the species at issue in 
those forty (40) proposals includes an 
unrestricted or unlimited bag limit and a 
year-round season. Therefore, the Board 
is unable to adopt such proposals. In 
addition, continued opportunities for 
subsistence uses of wildlife resources 
must be consistent with recognized 
principles of sound wildlife 
management. 

There is a need to establish customary 
and traditional use determinations on a 
case-by-case basis. In many cases 
sufficient information on customary and 
traditional use patterns is lacking. The 
use of alternative permitting systems 
will be used to the extent possible to 
address the issue of sharing or 
community harvest. The Board also 
recognizes the need to assess the 
impacts of any changes to the 
regulations for seasons and bag limits 
on other rural Alaska residents or 
communities. 

About seventy-five (75) proposals 
were denied because the Board 
adoption of these proposals would have 
resulted in restriction on subsistence 
uses, requiring a customary and 
traditional use determination, or a 
determination regarding adverse impact 
upon the health of the specific wildlife 
population. 

The Board did not adopt a number of 
proposals that addressed community 
bag limits. The Board supports the 
concept of adjusting seasons and bag 
limits based on customs and traditions 
of a community. It is the intent of the 
Board to manage the Federal 
Subsistence Management Program 
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(FSMP) toward the goal of establishing 
community bag limits with the 
involvement of Regional Councils and 
rural Alaska residents with 
considerations to conserving the health 
of the wildlife population and customs 
and traditions of the community. 

The Board did not adopt two (2) 
proposals for lack of authority. The 
proposals involved wildlife taken in the 
defense of life and property. These 
regulations do not prohibit the taking of 
wildlife in the defense of life or 
property. The regulations alert rural 
Alaska residents that wildlife may be 
taken in defense of life and property on 
public lands, but such takings are 
regulated by the State. 

The Board intends to implement two 
(2) proposals involving the taking of 
three (3) moose each for the 
Nuchalawoyya Potlatch and the Kaltag/ 
Nulato Stickdance for the 1992-1993 
regulatory year. The Board anticipates 
that the final regulations for subparts A, 
B, and C, which become effective on July 
1,1992. will provide the necessary 
authority for the Board to address the 
taking of fish and wildlife for the 
ceremonial purposes such as funerals 
and potlatches. if this authority has 
been vested in the Board, the Board 
intends to amend the subpart D 
regulations to include a provision for the 
taking of 3 moose each for the 
Nuchalawoyya Potlatch and Kaltag/ 
Nulato Stickdance for the 1992-1993 
regulatory year. 

Section _ .25—Subsistence Taking of 

Wildlife 

Southeast Region 

A total of fourteen (14) proposals 
affecting the Southeast Region were 
acted on by the Board and resulted in a 
change to the regulations. The proposals 
requested changes to the 1992-1993 
regulations in GMU 3. 4. 5(A), and 5(B) 
for the species of brown bear, deer, 
moose, marten, mink, weasel, and 
wolves. The Board deferred action on 
eight (8) proposals addressing season 
and bag limits for GMU 4, deer, pending 
results of 1991-1992 harvest and spring 
pellet surveys to be conducted in May 
1992. The following Board actions affect 
the Southeast Region and have been 
incorporated into the final rule: 

• Expanding the Northeast Chichagof 
Controlled Use Area (NECCUA) 
boundaries in the GMU 4 to reduce the 
harvest of brown bear and marten 
occurring from the road system. The 
action maintains the health of wildlife 
populations by reducing the current 
overharvest of female bears and female 
marten. 


• Opening the Channel Island Area in 
GMU 3 to subsistence use of deer. The 
area had been administratively closed 
for a research study. 

• Closing an area along a highway to 
the taking of wolves in GMU 3. The 
action removed an exception to the 
regulations concerning the taking of 
wolves in the Petersburg vicinity. 

• Taking of marten, mink, and weasel 
within the NECCUA is reduced to one 
month and public lands are closed to 
use other than subsistence uses engaged 
in by rural Alaska residents eligible 
under the Federal subsistence 
regulations. A study of the area has 
shown a decline in the marten 
population. The area was closed by an 
emergency order issued by the Board in 
January 1992 out of concern for 
excessive marten harvest The change in 
season is intended to protect the female 
marten population, because of the low 
marten population, the subsistence use 
is limited to those rural Alaska residents 
who qualify under Federal subsistence 
regulations. 

• Clarifying a September 1990 Board 
decision which includes all residents of 
GMU 5(A) as those rural Alaska 
residents who qualify under Federal 
subsistence regulations for subsistence 
use of moose in GMU 5(A). 

• Reducing the hunting bag limit for 
wolves in GMU 5(B) from ten (10) to five 
(5) wolves and reducing the season by 
three (3) months. The action maintains 
the health of the wolf population, and 
public comments do not establish that 
the reduction would affect customary 
traditional use by rural Alaska 
residents. The taking of wolves in this 
area primarily occurs through trapping 
methods which are not restricted by any 
bag limit. Because trapping of wolves for 
subsistence purposes remains 
unaffected by this modification, a 
reduction in the hunting bag limit will 
not create any adverse impact for those 
rural Alaska residents who qualify 
under Federal subsistence regulations. 

Southcentral Region 

A total of fourteen (14) proposals 
affecting the Southcentral Region were 
acted on by the Board and resulted in a 
change to the regulations. The proposals 
requested changes to the 1992-1993 
regulations in GMU 6,11.12,13,14, and 
16 for the species of brown bear, 
caribou, moose, sheep, mountain goat, 
wolf, and wolverine. The following 
Board actions affect the Southcentral 
Region and have been incorporated into 
the final rule: 

• Changing the season in GMU 14(A) 
for brown bear will result in a reduction 
of bears taken. Since public land in 
GMU 14 is limited to less than 1 percent 


of the bear habitat, the Board 
anticipates that the change should have 
no effect on the subsistence uses of the 
bear population on public lands in that 
area. 

• Eliminating a prescribed season for 
the taking of the Mentasta caribou herd 
in GMU 11. and that portion of Unit 12 
west of Nabesna River within the 
drainages of Jack Creek, Platinum Creek, 
and Toschuda Creek and requiring the 
announcement of the season and the 
harvest quota for the Mentasta caribou 
herd will be announced by the Board. 
The Board concluded that it would be 
best to determine the 1992-1993 seasons 
and bag limits for the Mentasta caribou 
herd after survey of the spring 
population. 

• Extending the season for the taking 
of moose in GMU 11 and GMU 13 for ten 
(10) days. The modification aligns the 
subsistence seasons in these adjacent 
units and maintains the health of the 
moose population. By allowing 
subsistence use to start earlier and end 
later, a priority is provided over other 
uses of the resources in the public lands 
in these areas. 

• Adding two subareas to the area 
open to hunt mountain goat in GMU 6(D) 
and removing the requirement that these 
two subareas are to be opened by 
emergency order. Relevant data 
indicates that the change will not create 
any adverse impact to the mountain 
goat population and will accommodate 
subsistence uses of the mountain goat 
population. 

• Reducing the bag limit for trapping 
and the season for both trapping and 
hunting of wolverine in GMU 11 and 13. 
In addition, ail public lands are closed; 
except, to rural Alaska residents who 
qualify under the Federal subsistence 
regulations, for the taking of wolverine 
in GMU 11 and 13. Those rural Alaska 
residents who qualify under these 
regulations may trap or hunt wolverine 
in GMU 11 and 13 as specified in the 
regulations. The data shows a decline in 
wolverine population in GMU 11 and 13. 
The closure to nonsubsistence uses 
simultaneously conserves the wolverine 
population and continues subsistence 
uses of such populations. 

• Reducing the bag limit for the 
hunting of wolves in GMU 11. The 
change should have little impact on 
subsistence uses since most harvest is 
by means of trapping. Subsistence uses 
such as trapping, remain unaffected by 
the reduced hunting bag limit. Therefore, 
reducing the hunting bag limit will likely 
reduce the hunting pressure on the wolf 
population and maintain the health of 
the population while accommodating 
subsistence uses. 
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Southwest Region 

A total of six (6) proposals affecting 
the Southwest Region were acted on by 
the Board and resulted in a change to 
the regulations. The proposals requested 
changes to the 1992-1993 regulations in 
GMU 9(E), 9(C), and 17 for the species of 
brown bear, caribou, and moose. The 
following Board actions affect the 
Southwest Region and have been 
incorporated into the final rule: 

• Increasing the bag limit to one (1) 
bear every year and changing the fall 
season to October 1-December 31 for 
the taking of brown bear in GMU 9(E). 
The modification of the season is based 
upon customary and traditional use 
data, and applicable data suggests that 
such action would not adversely effect 
the brown bear population. 

• Changing the harvest season and 
bag limit for the taking of caribou in 
GMU 9(C) by rural Alaska residents for 
subsistence uses to coincide identically 
with the harvest season and bag limit 
for the taking of caribou in adjacent 
units. To afford consistency to rural 
Alaska residents the provisions of Unit 9 
(A), (B), (C), and (E) will be identical for 
the taking of caribou. This modification 
will result in elimination of an 
unnecessary Federal permit. 

• Changing the bag limit and season 
for the taking of moose in GMU 9(C). 
Provisions for hunting moose in the area 
north of the Naknek River will differ 
from hunting south of the Naknek River. 
Each will afford a December hunt by 
Federal registration permit only. 

However, the December hunt for the 
area south of the Naknek River will be 
limited to those rural Alaska residents 
who qualify under the Federal 
subsistence regulations. This action is 
necessary to conserve the health of the 
moose population; however, evidence 
presented does not establish that this 
action will affect customary and 
traditional use by rural Alaska 
residents. 

• Changing the harvest season and 
bag limit for the taking of moose in 
GMU 17 (B) and (C) by rural Alaska 
residents who qualify for subsistence 
uses to coincide identically with the 
harvest season and bag limit for the 
taking of moose in GMU 17 (B) and (C) 
by those not qualified for Federal 
subsistence uses. This modification 
reduces confusion. 

Western Region 

A total of thirteen (13) proposals 
affecting the Western Region were acted 
on by the Board and resulted in a 
change to the regulations. The proposals 
requested changes to the 1992-1993 
regulations in GMU 17,18, and 19 for the 


species of brown bear and caribou. The 
following Board actions affect the 
Western Region and have been 
incorporated into the final rule: 

• Establishment of a new 
management area for brown bear in 
western Alaska. The Western Alaska 
Brown Bear Management Area consists 
of GMU 17(A), that portion of GMU 
17(B) draining into the Nuyakuk Lake 
and Tikchik Lake, GMU 18, and that 
portion of GMU 19 (A) and (B) 
downstream of and including the Aniak 
River drainage. The bag limit for this 
area shall be one bear every year with 
the seasons occurring September 1 
through May 31. Other requirements 
include use of the State registration 
permit, edible meat to be salvaged for 
human consumption, and devaluation of 
the hide and skull if it is removed out of 
the area. Efforts will be made for 
establishing community harvest 
reporting with the Association of Village 
Council Presidents prior to the start of 
the season. 

• Establishing allocation of 130 
caribou and two (2) seasons for the 
taking of Kilbuck caribou in GMU 18. 
The total harvest quota will be 130 
caribou bulls during the fall hunt 
administered by the Alaska Department 
of Fish and Game and the two Federal 
subsistence seasons. Relevant data 
reveals that this action accommodates 
subsistence uses while still maintaining 
the health of the Kilbuck caribou herd. 

• Closing public lands for the taking 
of caribou in GMU 18 north of the Yukon 
River to both rural and non-rural Alaska 
residents and non-residents to protect 
the Andreafsky Mountain caribou herd. 

Arctic/Northwest Region 

A total of fourteen (14) proposals 
affecting the Arctic/Northwest Region 
were acted on by the Board and 
changed the regulations. The proposals 
requested changes to the 1992-1993 
regulations in GMU 22, 23. and 28 for the 
species of brown bear, caribou, musk 
oxen, and red fox. The following Board 
actions affect the Arctic/Northwest 
Region and have been incorporated into 
the final rule: 

• Establishing a Northwest Alaska 
Brown Bear Management Area to 
include all of GMU 23, except the 
Baldwin Peninsula north of the Arctic 
Circle, GMU 24 west of the Dalton 
Highway, and GMU 26(A). The bag limit 
for this area shall be one (1) bear every 
year with a season occurring September 
1-May 31. The other requirements 
include that the edible meat must be 
salvaged for human consumption, that 
the use of aircraft is prohibited, that the 
use of State registration permits are 
required, and, that if the hide leaves the 


unit, it must be sealed by the State at 
which time the skin of the skull and the 
claws will be removed. 

• Extending the season for the taking 
of caribou in GMU 26(B) to a year-round 
season. 

• Establishing a bag limit of ten (10) 
bulls for the taking of musk oxen in 
GMU 26(C) for the residents of Kaktovik 
only. Further, GMU 26(B) will be closed 
to the subsistence taking of musk oxen. 
This action accommodates subsistence 
uses in GMU 26(C) while avoiding 
periods of biological concern and 
sensitivity. Research indicates that the 
affect on subsistence uses caused by 
closing the Federal subsistence hunt of 
musk oxen in GMU 26(B) should be 
minimal since few musk oxen occupy 
public lands in GMU 26(B). 

• Increasing the hunting bag limit for 
red fox in GMU 22 from two (2) to ten 
(10) and extending the season from 
November 1 through April 15. This 
action accommodates subsistence uses 
without creating any adverse impact on 
the fox population. 

• Increasing the hunting bag limit for 
red fox in GMU 26(C) from two (2) to ten 
(10) and extending the season from 
November 1 through April 15. This 
action is expected to accommodate 
subsistence uses without creating any 
adverse impact on the fox population. 

Interior Region 

A total of sixteen (16) proposals 
affecting the Interior Region were acted 
on by the Board and resulted in a 
change to the regulations. The proposals 
requested changes to the 1992-1993 
regulations in GMU 12.19, 20, 24, 25. and 
26 for the species of caribou, moose, 
sheep, beaver, red fox, and wolf. The 
following Board actions affect the 
Interior Region and have been 
incorporated into the Final rule: 

• Changing the type of caribou to be 
taken in Remainder of GMU 12 to be one 
(1) bull. The action improves the 
management of the Mentasta herd 
which mixes with the Nelchina herd. 

The Mentasta herd could be adversely 
affected by the existing hunt of either 
sex. The bull-only designation 
perpetuates subsistence uses but 
reduces the risk of damage to the health 
of the herd. 

• Increasing the bag limit for the 
taking of sheep in Remainder of GMU 
25(A) to three (3) sheep and extending 
the season to occur August 10 through 
August 30. Efforts will be made to 
explore alternatives to Federal 
registration permit and individual bag 
limits before the season begins. 

• Extending the season for the 
hunting of beaver in GMU 20(A) to begin 
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November 1. This action provides 
additional subsistence opportunity and 
will not adversely affect the beaver 
population. 

• Increasing the hunting bag limit for 
red fox in GMU 12 from two (2) to ten 
(10) and extending the season three (3) 
months. This change will allow 
additional subsistence opportunity and 
maintains the health of the fox 
population. 

• Reducing the bag limit for hunting 
wolves in GMU 12 from ten (10) to five 
(5). Customary and traditional use 
determinations have not yet been 
established. Pending establishment of 
use determinations for wolves in GMU 
12. relevant data reveals that a 
reduction is necessary. 

• Opening the Dalton Highway 
Corridor Management Area to the use of 
firearms by rural Alaska residents who 
qualify for subsistence uses. This will 
accommodate subsistence uses while 
still conserving healthy wildlife 
population. 

Statewide Wildlife 

A total of seven (7) proposals were 
acted on by the Board and resulted in a 
change to the regulations. The proposals 
requested changes to definitions and 
methods and means that are applicable 
on a Statewide basis to the 1992-1993 
regulations. The following Board actions 
have been incorporated into the final 
rule: 

• Clarity has been added to the 
definition of bag limit to note that 
Federal and State bag limits may not be 
accumulated. 

• The methods and means provision 
of the regulations has been revised to 
prohibit the taking of cubs or sows 
accompanied by cubs. 

• The intent of the regulations has 
been clarified to indicate that (1) the 
taking of wildlife by a prohibitive 
method is a violation of the regulations: 
(2) seasons are closed unless opened by 
Federal regulation: and (3) hunting 
during a closed season in an area closed 
by these regulations is prohibited. 

• Removing the exemption to the 
prohibition on same-day airborne 
hunting, excluding deer. 

• Providing that one (1) bear taken 
every year counts against those units 
with bag limits of one (1) beur every four 
(4) regulatory years. 

• Requiring that in those areas that 
Federal regulation requires sealing, the 
penis sheath or vaginal orifice must 
remain on the bear until the hide has 
been sealed by the State. 


Section _ 26—Subsistence Taking of 

Fish 

A total of nine (9) proposals were 
acted on by the Board and resulted in a 
change to the regulations. The proposals 
requested changes to definitions and 
methods and means that are applicable 
on a Statewide basis to the 1992-1993 
regulations. The following Board actions 
have been incorporated into the final 
rule: 

• Allowing the use of line attached to 
a reel on a rod or a line attached to a 
pole as a method for the subsistence 
taking of fish in waters where the 
Federal jurisdiction is specifically 
identified in the regulations. The intent 
is to legalize the use of rod and reel to 
take fish for subsistence purposes 
within waters under the purview of the 
Federal Government. 

• Allowing the spearing of salmon in 
the Togiak River tributaries. 

• Prohibiting subsistence fishing in 
Katmai National Park. Title VIII of 
ANILCA does not apply to Katmai 
National Park. Title II of ANILCA 
specifies which parks and monuments 
are open to subsistence uses. Katmai 
National Park is not among the parks 
and monuments so specified. 
Consequently, any references to 
subsistence fishing activities in Katmai 
National Park shall be eliminated from 
the regulations. 

• Correcting the location of the 
Naknek River referenced in the 
regulation. 

Section _.27 —Subsistence Taking of 

Shellfish 

There were no proposals received 
requiring action by the Federal 
Subsistence Board to change these 
regulations. 

Conformance with Statutory and 
Regulatory Authorities 

National Environmental Policy Act 
Compliance 

A Draft Environmental Impact 
Statement (DEIS) that described four 
alternatives for developing a FSMP was 
distributed for public comment on 
October 7,1991. That document 
described the major issues associated 
with Federal subsistence management 
as identified through public meetings, 
written comments and staff analysis and 
examined the environmental 
consequences of the four alternatives. 
Proposed regulations (subparts A. B. and 
C) that would implement the preferred 
alternative were included in the DEIS as 
an appendix. They were subsequently 
published as a proposed rule in the 
Federal Register on January 30,1992. 

The Final Environmental Impact 


Statement (FEIS) was published on 
February 28,1992. 

Based on the public comment 
received, the analysis contained in the 
FEIS, and the recommendations of the 
Federal Subsistence Board and the 
Department of the Interior’s Subsistence 
Policy Group, it is the decision of the 
Secretary of the Interior, with the 
concurrence of the Secretary of 
Agriculture, through the U.S. 

Department of Agriculture-Forest 
Service, to implement Alternative IV as 
identified in the DEIS and FEIS with two 
modifications. The first modification is 
to increase the number of regions and 
Regional Councils from eight (8). as 
shown in the proposed action in the 
DEIS, to ten (10). The second 
modification pertains to the rural 
determination process. The change 
consists of including a five (5) year 
waiting period for implementation of 
Board decisions to change community or 
area status from rural to non-rural. 
These regulations, after considering all 
timely public comments, implement the 
decision as documented in the Record of 
Decision on Subsistence Management 
for Federal Public Lands in Alaska 
(ROD), that was signed April 6,1992. 

Compliance with Section 810 of ANILCA 

The intent of all Federal Subsistence 
Regulations is to provide opportunities 
for subsistence uses subject to the 
limitation of protecting healthy fish and 
wildlife populations. The section 810 
analysis was completed as part of the 
FEIS process. The final section 810 
analysis determination appears in the 
April 8,1992, ROD. The section 810 
evaluation concludes that the FSMP 
under Alternative IV would have some 
local impacts on subsistence uses, but 
would not constitute a significant 
restriction of subsistence uses under the 
“may significantly restrict” standard. 

Paperwork Reduction Act 

These rules contain information 
collection requirements subject to Office 
of Management and Budget (OMB) 
approval under 44 U.S.C 3501-3520. 
They apply to the use of public lands in 
Alaska. The information collection 
requirements described above are 
approved by the OMB under 44 U.S.C. 
3501 and have been assigned clearance 
number 1018-0075. 

Public reporting burden for this form 
is estimated to average .1382 hours per 
response, including time for reviewing 
instructions, gathering and maintaining 
data, and completing and reviewing the 
form. Direct comments on the burden 
estimate or any other aspect of this form 
to: Information Collection Officer, U.S. 

















Federal Register / Vol 57, No. 103 / Thursday, May 28, 1992 / Rules and Regulations 22535 


Fish and Wildlife Service, 1849 C Street, 
NW. f MS 224 ARLSQ, Washington. DC 
20240; and the Office of Management 
and Budget, Paperwork Reduction 
Project (1018-0075), Washington. DC 
20903. Additionally, information 
collection requirements may be imposed 
if the councils and committees subject to 
the Federal Advisory Committee Act are 
established under subpart 8. Such 
requirements will be submitted to OMB 
for approval prior to their 
implementation. 

Economic Effects 

Executive Order 12291, "Federal 
Regulation." of February 19,1981, 
requires the preparation of regulatory 
impact analysis for major rules. A major 
rule is one likely to result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs or prices 
for consumers, individual industries, 
government agencies or geographic 
regions; or significant adverse effects on 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises. The Regulatory 
Flexibility Act of 1980 (5 U.S.C. 601 et 
seq.) requires preparation of flexibility 
analyses for rules that will have a 
significant effect on a substantial 
number of small entities, which include 
small businesses, organizations or 
governmental jurisdictions. 

The Departments of the Interior and 
Agriculture have determined that this 
rulemaking is not a "major rule" within 
the meaning of Executive Order 12291, 
and certify that it will not have a 
significant economic effect on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

This rulemaking will impose no 
significant costs on small entities; the 
exact number of businesses and the 
amount of trade that will result from this 
Federal land-related activity is 
unknown. The aggregate effect is an 
insignificant positive economic effect on 
a number of small entities. The number 
of small entities affected is unknown, 
but the fact that the positive effects will 
be seasonal in nature and will, in most 
cases, merely continue pre-existing uses 
of public lands indicates that they will 
not be significant. 

These regulations do not meet the 
threshold criteria of "Federalism 
Effects" as set forth in Executive Order 
12612. Title VIII of ANILCA requires the 
Secretaries to administer a subsistence 
preference on public lands. The scope of 
this program is limited by definition to 
certain public lands. Likewise, these 
regulations have no significant takings 
implication relating to any property 


rights as outlined by Executive Order 
12630. 

Drafting Information 

These regulations were drafted under 
the guidance of Richard S. Pospahala, of 
the Office of Subsistence Management, 
Alaska Regional Office, U.S. Fish and 
Wildlife Service. Anchorage, Alaska. 
Additional guidance was provided by 
Thomas H. Boyd, Alaska State Office, 
Bureau of Land Management. Robert 
Gerhard, Alaska Regional Office, 
National Park Service; Gavin Frost, 
Interior Department; all of Anchorage, 
Alaska, and John Borbridge, Alaska 
Area Office, Bureau of Indian Affairs; 
and, Norman Howse, USDA, Forest 
Service, both of Juneau, Alaska. The 
primary author was Sharon Fleek. 
Contributors were Peggy Fox, Sue 
Detwiler, and Dick Marshall of the Fish 
and Wildlife Service; John Hiscock of 
the National Park Service; and Ken 
Thompson of the Forest Service. 

List of Subjects 

36 CFR Part 242 

* 

Administrative practice and 
procedure, Alaska, Fish, National 
Forests, Public Lands, Reporting and 
recordkeeping requirements. Wildlife. 

50 CFR Part 100 

Administrative practice and 
procedure, Alaska. Fish. Public Lands, 
Reporting and recordkeeping 
requirements, Wildlife. 

Words of Issuance 

For the reasons set out in the 
preamble, title 36, part 242, and title 50, 
part 100, of the Code of Federal 
Regulations, are amended as set forth 
below. 

PART_—SUBSISTENCE 

MANAGEMENT REGULATIONS FOR 
FEDERAL PUBLIC LANDS IN ALASKA 

1. The authority citation for both 36 
CFR part 242 and 50 CFR part 100 is 
revised to read as follows: 

Authority: 16 U.S.C. 3, 472, 551, 068dd, 
3101-3126; 18 U.S.C. 3551-3586; 43 U.S.C. 

1733. 

2. Subpart D is revised to read as 
follows: 

Subpart D—Subsistence Taking of Fish and 
Wildlife 


Sec. 


-25 Subsistence taking of wildlife. 
.2% Subsistence taking of fish. 

..27 Subsistence taking of shellfish. 


Subpart D—Subsistence Taking of Fish 
and Wildlife 

S-.25—Subsistence Taking of Wildlife 

(a) Definitions. The following 
definitions shall apply to all regulations 
contained in this section. 

ADF&G means the Alaska Department 
of Fish and Game. 

Aircraft means a fixed-wing machine 
or device that is used or intended to be 
used to carry persons or objects through 
the air, including airplanes and gliders. 

Airport means an airport listed in the 
Federal Aviation Administration, 

Alaska Airman's Guide and chart 
supplement. 

Animal means those species with a 
vertebral column (backbone). 

Bag limit means the number of any 
one species permitted to be taken by 
any one person in the unit or portion of 
a unit in which the taking occurs; 
however, additional numbers of a 
species may be taken in another 
designated open unit or portion of a unit 
where a greater limit on that species is 
prescribed. In no case may the total or 
cumulative bag for one person exceed 
the limit set for the unit or portion of a 
unit in which the additional animals are 
taken. A Federal subsistence bag limit 
and a State bag limit for the same 
species may not be accumulated. 

Big game means black bear, brown 
and grizzly bear, caribou, deer, 
mountain goat, moose, musk oxen, Dali 
sheep, wolf and wolverine. 

Bow means long bow, recurve bow, or 
compound bow, but not crossbow, or 
bows equipped with any other 
mechanical device that holds arrows at 
full draw. 

Broadhead means an arrowhead with 
two or more steel cutting edges having 
minimum cutting diameter of not less 
than seven-eights inch. 

Bull moose means any male moose. 

Closed season means the time when 
wildlife may not be taken. 

Cub bear means a brown or grizzly 
bear in its first or second year of life, or 
a black bear (including cinnamon and 
blue phases) in its first year of Life. 

Edible meat means, in the case of big 
game, except wolf and wolverine, the 
meat of the ribs, neck, brisket, front 
quarters as far as the juncture of the 
humerus and radius-ulna (knee), 
hindquarters as far as the distal joint of 
the tibia-fibula (hock) and that portion 
of the animal between the front and 
hindquarters; in the case of wild fowl, 
the meat of the breast; however, edible 
meat of big game or wild fowl does not 
include: meat of the head; meat that has 
been damaged and made inedible by the 
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method of taking; bones, sinew and 
incidental meat reasonably lost as a 
result of boning or a close trimming of 
the bones, or viscera. 

Full curl horn means the horn of a 
male Dali sheep; the tip of which has 
grown through 360 degrees of a circle 
described by the outer surface of the 
horn, as viewed from the side, or that 
both horns are broken or that the sheep 
is at least 8 years of age as determined 
by horn growth annuli. 

Fur animal means coyote, arctic fox. 
red fox, lynx, or red squirrel; fur animals 
is a classification of animals subject to 
taking with a hunting license. 

Furbearer means beaver, coyote, 
arctic fox. red fox, lynx, marten, mink, 
weasel, muskrat, river (land) otter, red 
squirrel, flying squirrel, marmot, wolf or 
wolverine; furbearers is a classification 
of animals subject to taking with a 
trapping license. 

Highway means the drivable surface 
of any constructed road. 

Household means that group of people 
residing in the same residence. 

Motorized vehicle means a motor- 
driven land, air or water conveyance. 

Open season means the time when 
wildlife may be taken; each period 
prescribed as an open season includes 
the first and last days of the period 
prescribed. 

Permit hunt means a hunt for which 
State or Federal permits are issued by 
registration or other means. 

Poison means any substance which is 
toxic or poisonous upon contact or 
ingestion. 

Registration permit means a hunting 
permit issued to a person who agrees to 
the conditions specified for the hunt. 
Registration permit hunts begin on a 
date announced and continue 
throughout the open season, or until the 
season is closed by Board action. 

Permits are issued in the order 
applications are received and/or based 
on priorities as determined by $_17. 

Sealing means placing a mark or tag 
on a portion of an animal by an 
authorized representative of the 
ADF&G; sealing includes collecting and 
recording information concerning the 
conditions under which the animal was 
harvested, and measurements of the 
specimen submitted for sealing, or 
surrendering a specific portion of the 
animal for biological information. 

Seven-eights curl horn means the horn 
of a male Dali sheep, the tip of which 
has grown through seven-eights of a 
circle (315 degrees), described by the 
outer surface of the horn, as viewed 
from the side, or with both horns 
broken. 

Skin, hide, or pelt are all the same 
thing, and mean any tanned or untanned 


external covering of an animal’s body: 
skin, hide, or pelt of a bear shall mean 
the entire external covering with claws 
attached. 

Small game means all species of 
grouse, hares, rabbits, and ptarmigan. 

Take or Taking means to pursue, hunt, 
shoot, trap, net capture, collect, kill, 
harm, or attempt to engage in any such 
conduct. 

Tine or antler point refers to any point 
on an antler whose length is at least one 
inch, and is greater in length than in 
width, measured one inch or more from 
the tip. 

Transportation means to ship, convey, 
carry or transport by any means 
whatever, and deliver or receive for 
such shipment, conveyance, carriage, or 
transportation. 

Unclassified game means ail species 
of game aot otherwise classified in the 
definitions. 

Unit means one of the 26 geographical 
areas listed herein as Game 
Management Units. 

Wildfowl means small game birds. 

Wildlife means any bird, big game, 
small game, furbearer, fur animal, or . 
unclassified game and includes any part, 
product, egg, or offspring thereof, or 
carcass or part thereof. 

(b) Small game and unclassified game, 
fur animals, fur bearers, and big game 
may be taken for subsistence by any 
method, unless prohibited below or by 
other Federal statute. Taking wildlife for 
subsistence by a prohibited method is a 
violation of this regulation. Seasons are 
closed unless opened by Federal 
regulation. Hunting during a closed 
season or in an area closed by these 
regulations is prohibited. 

(1) The following methods of taking 
wildlife for subsistence are prohibited: 

(i) by shooting from, on, or across a 
highway; 

(ii) with the use of any poison; 

(iii) with the use of a helicopter in any 
manner. 

including transportation of individuals, 
equipment or wildlife; this paragraph 
does not apply to transportation of an 
individual, gear or wildlife during an 
emergency rescue operation in a life* 
threatening situation; 

(iv) taking wildlife from a motorized 
vehicle except in the following 
situations; from a motor-driven boat if 
the motor has been completely shut off 
and the boat’s progress from the motor’s 
power has ceased; from a motor-driven 
boat or snow machine to take caribou in 
Game Management Unit 23; or where 
otherwise provided in this subpart; 

(v) using a motorized vehicle to drive, 
herd, or molest wildlife; 


(vi) with the use or aid of a machine 
gun, set gun, or a shotgun larger than 10 
gauge; 

(vii) with the aid of a pit. fire, artificial 
light (except that coyotes may be taken 
in Units 6(B) and 6(C) with the aid of 
artificial lights), radio communication, 
artificial salt lick, explosive, barbed 
arrow, bomb, smoke, chemical, or a 
conventional steel trap with a jaw 
spread over nine inches; however, the 
“conibear” style trap with a jaw spread 
of less than 11 inches may be used; 

(viii) with a snare, except for taking 
unclassified game, fur bearer, or small 
game. 

(2) The following methods and means 
of taking big game for subsistence are 
prohibited in addition to the prohibitions 
in paragraph (b)(1) of this section: 

(i) With the use of a firearm other than 
a shotgun, muzzle-loaded rifle, or rifle or 
pistol using a center-firing cartridge, 
except that— 

(A) in Unit 23, swimming caribou may 
be taken with a firearm using rimfire 
cartridges; 

(B) the use of a muzzle loading rifle is 
prohibited for brown bear, black bear, 
moose, musk ox and mountain goat 
unless such a firearm is .54 caliber or 
larger, or at least .45 caliber and a 250 
grain or larger elongated slug is used; 

(ii) with a crossbow in any area 
restricted to hunting by bow and arrow 
only; 

(iii) with a longbow, recurve bow. or 
compound bow unless the bow is 
capable of casting a broadhead-tipped 
arrow at least 175 yards horizontally, 
the arrow is tipped with a broadhead of 
at least 7/8” width, and arrow and 
broadhead together weigh at least one 
ounce (437.5 grains), and the broadhead 
is not barbed; 

(iv) with the use of bait; except that 
black bears may be taken with the use 
of bait in Units 14(A) between April 15 
and May 25; in Unit 14(B) between April 
15 and May 31; in Units 1(A)(B)(D), 2, 3. 

5, 6, 7 (except Resurrection Creek and its 
tributaries), 11,13 and 16 (except Denali 
State Park), 15 and 17, between April 15 
and June 15; and in Units 12.19-21. 24. 
and 25. between April 15 and June 30. 
Baiting of black bears is subject to the 
following restrictions— 

(A) only biodegradable materials may 
be used for bait; only the head, bones, 
viscera, or skin of legally harvested fish 
and game may be used for bait; 

(B) no person may use bait within 
one-quarter mile of a publicly 
maintained road or trail; 

(C) no person may use bait within one 
mile of a house or other permanent 
dwelling, or within one mile of a 
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developed campground or developed 
recreational facility; 

(D) a person using bait shall clearly 
mark the site with a sign reading “black 
bear bait station’* that also displays the 
person’s hunting license number and 
ADF&G assigned number; 

(E) a person using bait shall remove 
litter and equipment from the bait 
station site when hunting is completed; 

(F) no person may give or receive 
remuneration for the use of a bait 
station, including barter or exchange of 
goods; 

(G) no person may have more than 
two bait stations established (bait 
present) at any one time; 

(H) no person may establish a black 
bear bait station unless he or she first 
registers the site with ADF&G; 

(v) with the use of a trap or snare; 

(vi) while a big game animal is 
swimming, except that a swimming 
caribou may be taken in Unit 23; 

(vii) no person who has been airborne, 
except in regularly scheduled 
commercial aircraft flights, may take or 
assist in taking a big game animal until 
after 3 am. following the day in which 
the flying occurred; however, this 
restriction does not apply to subsistence 
taking of deer; 

(viii) from a boat in Units 1-5 except 
for persons certified as disabled. 

(ix) taking a bear cub or a sow 
accompanied by cub(s). 

(3) The following methods and means 
of taking fur animals for subsistence 
under a hunting license are prohibited, 
in addition to the prohibitions in 
paragraph (b)(1) of this section: 

(i) By using a trap, snare, net, or fish 
trap; 

(ii) by disturbing or destroying a den; 

(iii) by having been airborne and 
using a firearm to take or assist in taking 
an arctic or red fox until after 3 a.m. on 
the day following the day in which the 
flying occurred. 

(4) The following methods and means 
of taking fur bearers for subsistence 
under a trapping license are prohibited, 
in addition to the prohibitions in 
paragraph (b)(1) of this section: 

(i) By disturbing or destroying a den. 
except that any muskrat pushup or 
feeding house may be disturbed in the 
course of trapping; 

(ii) by disturbing or destroying any 
beaver house: 

(iii) taking beaver by any means other 
than a steel trap or snare, except that a 
firearm may be used to take beaver in 
Unit 18 from April 1 through June 10. in 
Unit 21(E) from April 1 through June 1, 
and in Units 8. 22. and 23 throughout the 
seasons established herein; 

(iv) taking land otter with a steel trap 
having a jaw spread of less than five 


and seven-eights inches during any 
closed mink and marten season in the 
same game management unit; 

(v) using a net. or fish trap (except a 
blackfish or fyke trap); 

(vi) taking beaver in the Minto Flats 
Management Area with the use of an 
aircraft for ground transportation or by 
landing within one mile of a beaver trap 
or set used by the person transported; 

(vii) taking a wolf in Units 12 and 
20(E) during March, April or October 
with a steel trap, or with a snare smaller 
than 3X; 

(viii) having been airborne and using a 
firearm to take or assist in taking a wolf, 
or wolverine until after 3 a.m. on the day 
following the day in which the flying 
occurred; this paragraph does not apply 
to a trapper using a firearm to dispatch a 
wolf, or wolverine caught in a trap or 
snare; or in taking an arctic fox. red fox. 
coyote or lynx if the person is over 100 
feet from the airplane; 

(ix) taking a red fox in Unit 15 by any 
means other than a steel trap or snare; 

(x) taking beaver in Unit 13 from 
October 10-November 9. except with 
underwater traps or snares. 

(c) Possession and Transportation of 
Wildlife. 

(1) Unless otherwise provided, no 
person may take a species of wildlife in 
any unit or portion of a unit if that 
person’s total statewide take of that 
species under Federal and State 
regulations already equals or exceeds 
the bag limit for that species in that unit 
or portion of a unit except as specified 
in paragraph (c)(3) of this section. 

(2) Wildlife taken by a person, 

pursuant to §_6, as part of a 

community harvest, does not count 
toward any individual bag limit. 

(3) The bag limit specified herein for a 
subsistence season for a species and the 
State bag limit set for a State season for 
the same species are not separate and 
distinct. 

(4) The bag limit specified for a 
trapping season for a species and the 
bag limit set for a hunting season for the 
same species are separate and distinct. 
This means that a person who has taken 
a bag limit for a particular species under 
a trapping season may take additional 
animals under the bag limit specified for 
a hunting season or vice versa. 

(5) A bear taken in a unit or portion of 
a unit having a bag limit of one bear per 
year counts against a one bear every 
four regulatory years bag limit in other 
units; an individual may not take more 
than one bear in a regulatory year. 

(6) A bag limit applies to a regulatory 
year unless another time period is 
specified in the bag limit. 

(7) Unless otherwise provided, any 
person who gives or receives wildlife 


shall furnish upon request of a Federal 
or state agent a signed statement 
describing the following: Names and 
addresses of persons who gave and 
received wildlife, when and where the 
wildlife was taken, and what wildlife 
was transferred. Where a qualified 
subsistence user has designated another 
qualified subsistence user to take fish or 
wildlife on his or her behalf in 

accordance with § _ 6 the permit 

shall be furnished in place of a signed 
statement: 

(8) A rural Alaska resident who has 
been designated to take fish and wildlife 
on behalf of another rural Alaska 

resident in accordance with § _ .6, 

shall promptly deliver the fish or 
wildlife to that rural Alaska resident. 

(9) No person may possess, transport, 
or give, receive or barter wildlife that 
was taken in violation of Federal or 
state statutes or a regulation 
promulgated thereunder. 

(10) Evidence of sex and identity. 

(i) No person may possess or 

transport a Dali sheep unless both horns 
accompany the animal, if the 
subsistence take is restricted to a single 
sex. 

(11) If the subsistence taking of a big 
game animal, except sheep, is restricted 
to one sex in the local area, no person 
may possess or transport the carcass of 
an animal taken in that area unless 
sufficient portions of the external sex 
organs remain attached to indicate 
conclusively the sex of the animal; 
however, this section does not apply to 
the carcass of a big game animal that 
has been cut and placed in storage or 
otherwise prepared for consumption 
upon arrival at the location where it is 
to be consumed. 

(iii) If a moose bag limit includes an 
antler size or configuration restriction, 
no person may possess or transport the 
moose carcass or its parts unless both 
antlers accompany the carcass or its 
parts. A person possessing a set of 
antlers with less than the required 
number of brow tines on one antler shall 
leave the antlers naturally attached to 
the unbroken, uncut skull plate; 
however, this subsection does not apply 
to a moose carcass or its parts that have 
been cut and placed in storage or 
otherwise prepared for consumption 
after arrival at the place where it is to 
be stored or consumed. 

(d) A person who takes an animal that 
has been marked or tagged for scientific 
studies must, within a reasonable time, 
notify ADF&G or agency identified on 
the collar or marker, when and where 
the animal was killed. Any ear tag. 
collar, radio, tattoo, or other 
identification must be retained with the 
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hide until it is sealed, if sealing is 
required, and in all cases any 
identification equipment must be 
returned to the ADF&G or to an agency 
identified on such equipment. 

(e) Sealing of bear skins and skulls. 

(1) As used in paragraph (e). bear 
means brown bears in all units, and 
black bears of all color phases taken in 
Units 1-7.11-16. and 20; 

(2) No person may possess or 
transport from Alaska, the untanned 
skin or skull of a bear unless the skin 
and skull have been sealed by an 
authorized representative of ADF&G in 
accordance with State regulation, except 
that the skin and skull of a brown bear 
taken under a registration permit in the 
Western Alaska Brown Bear 
Management Area or the Northwest 
Alaska Brown Bear Management Area 
need not be sealed unless removed from 
the area. 

(3) A person who possesses a bear 
shall keep the skin and skull together 
until a representative of the ADF&G has 
removed a rudimentary premolar tooth 
from the skull and sealed both the skull 
and the skin; except that this provision 
shall not apply to brown bears taken 
within the Western Alaska Brown Bear 
Management Area or the Northwest 
Alaska Brown Bear Management Area 
which are not removed from the 
Management Area. 

(i) In areas where sealing is required 
by Federal regulations, until the hide 
has been sealed by a representative of 
ADF&G, no person may possess or 
transport the hide of a bear which does 
not have the penis sheath or vaginal 
orifice naturally attached to indicate 
conclusively the sex of the bear. 

(ii) If the skin or skull of a bear taken 
in the Western Alaska Brown Bear 
Management Area is removed from the 
area, it must be sealed by an ADF&G 
representative in Bethel. Dillingham, or 
McGrath; at the time of sealing the 
ADF&G representative shall remove and 
retain the skin of the skull and front 
claws of the bear. 

(iii) If the skin or skull of a bear taken 
in the Northwestern Alaska Brown Bear 
Management Area is removed from the 
area, it must be sealed by an ADF&G 
representative in Barrow. Fairbanks. 
Galena, or Kotzebue; at the time of 
sealing the ADF&G representative shall 
remove and retain the skin of the skull 
and front claws of the bear. 

(4) No person may falsify any 
information required on the sealing 
certificate or temporary sealing form 
provided by the ADF&G in accordance 
with State regulation. 

(f) Sealing of Marten, Lynx, Beaver, 
Otter, Wolf, and Wolverine. No person 
may possess or transport from Alaska 


the untanned skin of a marten taken in 
Units 1-5, 7,13(E), 14.15, and 16 or the 
untanned skin of a lynx, beaver, land 
otter, wolf, or wolverine, whether taken 
inside or outside the state, unless the 
skin has been sealed by an authorized 
representative of ADF&G in accordance 
with State regulation. 

(g) A person who takes a species 
listed in paragraph (f) of this section but 
who is unable to present the skin in 
person must complete and sign a 
temporary sealing form and ensure that 
the completed temporary sealing form 
and skin are presented to an authorized 
representative of ADF&G for sealing 
consistent with requirements listed in 
paragraph (f) of this section. 

(h) Utilization of Wildlife. 

(1) No person may use wildlife as food 
for a dog or fur bearer, or as bait, except 
for the following: 

(i) The hide, skin, viscera, head, or 
bones of wildlife; 

(ii) the skinned carcass of a fur bearer 
or fur animal; 

(iii) red squirrels and small game; 
however, the breast meat of small game 
birds may not be used as animal food or 
bait; 

(iv) legally taken unclassified game. 

(2) A person taking game for 
subsistence shall salvage the following 
parts for human use: 

(i) The hide of a wolf, wolverine, 
coyote, fox, lynx, marten, mink, weasel 
and land otter, and the hide or meat of a 
beaver or muskrat; 

(ii) the hide and edible meat of a 
brown bear, except that the hide of 
brown bears taken in the Western and 
Northwestern Alaska Brown Bear 
Management Areas need not be 
salvaged; 

(iii) the hide and edible meat of a 
black bean 

(iv) the hide, feathers, or meat of a 
squirrel, marmot, or unclassified game. 

(3) Failure to salvage the edible meat 
of big game (except wolf or wolverine), 
or wild fowl is prohibited. 

(4) Failure to salvage or possess the 
edible meat may not be a violation if 
due to circumstances beyond the control 
of a person; including theft of the animal 
or fowl, unanticipated weather 
conditions, or unavoidable loss to 
another wild animal. 

(5) It is unlawful for a person to 
possess the horns or antlers of a big 
game animal that was taken after the 
opening of the current or most recent 
lawful season for the animal unless the 
person also possesses the edible meat of 
the animal. However, this does not 
apply to the acquisition of the horns or 
antlers as a gift after the edible meat of 
the big game animal was salvaged, or 
the edible meat is no longer present due 


to personal consumption or legal 
transfer. 

(i) Wildlife taken in defense of life or 
property is the property of the State and 
is not a subsistence taking. A person 
taking such wildlife is required to 
salvage immediately the meat, or. in the 
case of a black bear, wolf, wolverine, or 
coyote, the hide and surrender it to the 
State immediately. All bear hides 
surrendered (brown or black) must 
include claws. In the case of brown or 
grizzly bear, the hide and skull must be 
salvaged and surrendered to the State 
immediately. The person taking the 
wildlife must notify the ADF&G of the 
taking immediately and must submit a 
written report of the circumstances of 
the taking of wildlife in defense of life or 
property to the ADF&G within 15 days 
of the taking. 

(j) These regulations do not apply to 
the subsistence taking and use of those 
fish and wildlife resources regulated 
pursuant to the Fur Seal Act of 1966 (80 
Stat. 927.16 U.S.C. 1187), the 
Endangered Species Act of 1973 (87 Stat. 
884.16 U.S.C. 1531-1543). the Marine 
Mammal Protection Act of 1972 (86 Stat. 
1027; 16 U.S.C. 1361-1407), the Migratory 
Bird Treaty Act (40 Stat. 755; 16 U.S.C 
703-711), and the Fishery Conservation 
and Management Act of 1976 (90 Stat. 
331; 16 U.S.C 1801-1882), or any 
amendments to these acts. The taking 
and use of fish and wildlife resources, 
covered by these acts, will conform to 
the specific provisions contained in 
these acts, as amended, and any 
implementing regulations. 

(k) There may be additional 
requirements for eligibility to harvest 
fish and wildlife resources in National 
Parks. Contact your local National Park 
Service office for details. 

(l) Rural, or non-rural residents, and 
non-residents not specifically prohibited 
by Federal regulations from hunting or 
trapping on public lands in an area, may 
hunt or trap on public lands in 
accordance with the appropriate State 
regulations. 

(m) Specific Game Management Units 
and Regulations. Subsistence taking of 
bat. shrew, rat, mouse, porcupine; red, 
ground, and flying squirrel is allowed in 
all GMU, without limitations to bag 
limits for the period of July 1 through 
June 30. The subsistence taking of 
wildlife outside of the following 
established seasons or in excess of the 
following established bag limits, unless 
modified by Board action, is prohibited. 
Taking of wildlife under State 
regulations on public lands is permitted 
except as restricted below. 

(1) GMU 1. Game Management Unit 1 
consists of all mainland drainages from 
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Dixon Entrance to Cape Fairweather. 
and those islands east of the center line 
of Clarence Strait from Dixon Entrance 
to Caamano Point and all islands in 
Stephens Passage and Lynn Canal north 
ofTaku Inlet; 

(1) Unit 1(A) consists of all drainages 
south of the latitude of Lemesurier Point 
including all drainages into Behm Canal 
and excluding all drainages of Ernest 
Sound; 

(ii) Unit 1(B) consists of all drainages 
between the latitude of Lemesurier Point 
and the latitude of Cape Fanshaw. 
including all drainages of Ernest Sound 
and Farragut Bay, and including the 
islands east of the center lines of 
Frederick Sound, Dry Strait (between 
Sergief and Kadin Islands), Eastern 
Passage, Blake Channel (excluding 
Blake Island), Ernest sound and Seward 
Passage; 

(iii) Unit 1(C) consists of that portion 
of Unit 1 draining into Stephens Passage 
and Lynn Canal north of Cape Fanshaw 
and south of the latitude of Eldred Rock, 
including Berners Bay, Sullivan Island, 
and all mainland portions north of 
Chichagof Island and south of the 
latitude of Eldred Rock, and excluding 
drainages into Farragut Bay; 

(iv) Unit 1(D) consists of that portion 
of Unit 1 north of the latitude of Eldred 
Rock, excluding Sullivan Island and the 
drainages of Berners Bay; 

(v) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) public lands within Glacier Bay 
National Park are closed to all 
subsistence take; 

(B) Unit 1(A); 

(7) in the Ketchikan area, a strip one- 
fourth mile wide on each side of the 
Tongass Highway system, including the 
Ward, Connel, and Harriet Hunt Lake 
Roads, is closed to the taking of big 
game; 

[2) in the Hyder area, the Salmon 
River drainage downstream from the 
Riverside Mine, excluding the Thumb 
Creek drainage, is closed to the taking of 
bears; 

(C) Unit 1(B)—the Anan Creek 
drainage is closed to the taking of black 
bears; 

(D) Unit 1(C); 

(7) in the Juneau area, that area 
between the coast and a line one-fourth 
mile inland of the following road 
systems is closed to the taking of big 
game: Glacier Highway from Mile 0 to 
Mile 24 at Peterson Creek, Douglas 
Highway from the Douglas city limits to 
Milepost 7 on the North Douglas 
Highway, Mendenhall Loop Road, and 
Thane Road; 


(2) the area within one-fourth mile of 
Mendenhall Lake, the U.S. Forest 
Service Mendenhall Glacier Visitor’s 
Center, and the Center’s parking area, is 
closed to hunting; 

(3) the area of Mt. Bullard bounded by 
the Mendenhall Glacier. Nugget Creek 
from its mouth to its confluence with 
Goat Creek, and a line from the mouth 
of Goat Creek north to the Mendenhall 
Glacier, is closed to the taking of 
mountain goat; 

( 4 ) Mt. Juneau drainage, bounded by 
the Glacier Highway, Salmon Creek and 
its reservoir, a line from the head of the 
Salmon Creek drainage to the head of 
Granite Creek, and down Granite Creek 
and Gold Creek to the Glacier Highway, 
is closed to the taking of mountain goat; 

(E) Unit 1(D)—a strip one-fourth mile 
wide on each side of the Lutak Road 
between Mile 7 and Chilkoot Lake, and 
from the Chilkoot River bridge to the 
end of the Lutak Road spur at the head 
of Lutak Inlet, is closed to the taking of 
big game; 

(vi) The following areas are closed to 
the trapping of furbearers for 
subsistence as indicated— 

(A) Glacier Bay National Park; 

(B) Unit 1(C) (Juneau area); 

(7) a strip within one-quarter mile of 
the mainland coast between the end of 
Thane Road and the end of Glacier 
Highway at Echo Cove; 

(2) Auke Lake and the area within 
one-quarter mile of Auke Lake; 

(3) that area of the Mendenhall Valley 
bounded on the south by the Glacier 
Highway, on the west by the 
Mendenhall Loop Road and Montana 
Creek Road and Spur Road to 
Mendenhall Lake, on the north by 
Mendenhall Lake, and on the east by the 
Mendenhall Loop Road and Forest 
Service Glacier Spur Road to the Forest 
Service Visitor Center; 

(4) a strip within one-quarter mile of 
the Douglas Island coast along the entire 
length of the Douglas Highway and a 
strip within one-quarter mile of the 
Eaglecrest Road; 

(5) that area within the U.S. Forest 
Service Mendenhall Glacier Recreation 
Area; 

(d) a strip within one-quarter mile of 
the following trails as designated on 
U.S. Geological Survey maps: Herbert 
Glacier Trail, Windfall Lake Trail, 
Peterson Lake Trail, Spaulding 
Meadows Trail (including the loop trail), 
Nugget Creek Trail, Outer Point Trail, 
Dan Moller Trail, Perseverance Trail, 
Granite Creek Trail, Mt. Roberts Trail 
and the Nelson Water Supply Trail, 
Sheep Creek Trail, and Point Bishop 
Trail. 


Bag limits 

Open season 

Black Bear: 

Unit 1—2 bears, not 

Sept. 1 to June 30. 

more than one of 
which may be a blue 
or glacier bear. 

Brown Bear: 

Unit 1—1 bear every four 

SepL 15 to Dec. 31. 

regulatory years by State 

Mar. 15 to May 31. 

registration permit only. 
Deer: 

Unrt 1(A)—4 antlered 

Aug. 1 to Dec. 31. 

deer. 

Unit 1(B)—2 antlered 

Aug. 1 to Dec. 31. 

deer. 

Unit 1(C)—4 deer how¬ 

Aug. 1 to Dec. 31. 

ever, antlehess deer 
may be taken only 
from Sept 15 to Dec. 
31. 

Goat: 

Unit 1(A)—Revillagigedo 

No open season. 

Island only. 

Unit 1(B)—that portion 

Aug. 1 to Dec. 31. 

North of the Bradfield 
Canal and the North 
fork of the Bradfield 
River. 1 goat by State 
registration permit only: 
that portion between 
LeConte Bay and the 
north fork of Bradfield 
River/canal wtll require 
a Federal Registration 
permit for the taking of 
a second goat; the 
taking of kids or nan¬ 
nies accompanied by 
kids is prohibited. 

Unit 1(A) and Unit 1(B)— 

Aug. 1 to Dec. 31. 

Remainder—2 goats 
by State registration 
permit only. 

Unit 1(C)—that portion 

Oct 1 to Nov. 30. 

draining into Lynn 
Canal and Stephens 
Passage between 

Antler River and Eagle 
Glacier and River—1 
goat by State registra¬ 
tion permit only. 

Remainder of Unit 1(C)— 

Aug. 1 to Nov 30. 

1 goat by State regis¬ 
tration permit only. 

Unit 1(D)—that portion 

Sept. 15 to Nov. 30. 

lying north of the Kat- 
zehin River and north¬ 
east of the Haines 
Highway—1 goat by 
State registration 

permit only. 

Remainder of Unit 1(D)— 

Aug. 1 to Dec. 31 

1 goat by State regis¬ 
tration permit only. 
Moose: 

Unit 1(A) and 1(B) south 

Sept. 15 to Oct. 15. 

of LeConte Glacier—1 
bull. 

Remainder of Unit 1(C)— 

Sept. 15 to Oct. 15. 

1 bull by State registra¬ 
tion permit only. 

Beaver: 

Trapping—Unit 1(A), (B). 

Dec. 1 to May 15. 

and C— No limit. 

Coyote: 

Hunting—2 Coyotes. 

Sept. 1 to Apr. 30. 

Trapping—No limit . 

Dec. 1 to Feb. 15. 

Fox. Red (including Cross. 
Black. and Silver 

Phases): 

Hunting—2 Foxes. .... 

Nov. 1 to Feb. 15. 

Trapping—No limit. 

Dec. 1 to Feb 15. 
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Bag krmta 

Open season 

Haros (Snowshoe and 
Arctic): 


5 hare per day -—- 

Lyme 

Sept 1 to Apr 30. 

Hunting—2 Lynx _ 

Dec. 1 to Feb. 15. 

Trapping—No limit__ 

Marten. 

Dec. 1 to Feb 15. 

Trapping—No limit- . 

Mink and Weasel: 

Dec 1 to Feb 15. 

Trapping—No limit. - - 

Muskrat: 

Dec. 1 to Feb. 15. 

Trapping—No limit _ 

Otter (land only): 

Dec 1 to Feb. 15. 

Trapping—No limit__ 

Wolf: 

Dec. 1 to Feb. 15. 

Hunting—No limit. 

July 1 to June 30. 

Trapping—No limit. 

Wolverine: 

Nov. 10 to Apr 30. 

Hunting—1 Wolverine... 

Nov. 10 to Feb. 15. 

Trapping—No limit__ 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 

Nov. 10 to Apr. 30. 

5 per day. 10 In posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and Whitetailed): 

Aug 1 to May 15. 

20 per day. 40 in posses¬ 
sion. 

Aug. 1 to May 15. 


(2) GMU 2. Game Management Unit 2 
consists of Prince of Wales Island and 
all islands west of the center lines of 
Clarence Strait and Kashevarof Passage, 
south and east of the center lines of 
Sumner Strait and east of the longitude 
of the western most point on Warren 
Island. 


Bag limits 

Open season 

Black Bean 

Unit 2—2 bears, not more 
than one of which may 
be a blue or glacier bear 
Deer 

Unit 2—4 antlered deer_ 

Beaver 

Trapping—No limit- 

Coyote: 

Hunting—2 Coyotes- 

Trapping—No limit _ 

Sept 1 to June 30. 

Aug. 1 to Dec. 31. 

Dec. 1 to May 15. 

Sept 1 to Apr. 30. 

Dec. 1 to Feb 15. 

Fox. Red (including Cross, 
Black. and Silver 

Phases): 

Hunting—2 Foxes__ 

Nov. 1 to Feb. 15. 

Trapping—No fcrrvt .. 

Dec. 1 to Feb. 15. 

Hares (Snowshoe and 
Arctic): 

5 hare per day__ 

Sept 1 to Apr. 30. 

Dec. 1 to Feb. 15. 

Lynx: 

Hunting—2 Lynx ... 

Trapping—No limit_ 

Dec. 1 to Feb. 15. 

Marten: 

Trapping—No limit _ 

Dec. 1 to Feb. 15. 

Mink and Weasel: 

Trapping—No limit.. 

Dec. 1 to Feb. 15. 

Muskrat: 

Trapping—No limit ... 

Dec. 1 to Feb. 15. 

Otter (land only): 

Trapping—No Umit_ 

Wotf: 

Hunting—No limit__ 

Dec. 1 to Feb. 15. 

July 1 to June 30. 

Trapping—No limit_ 

Nov. 10 to Apr. 30. 

Nov. 10 to Feb. 15. 
Nov. 10 to Apr 30 

Wotvenne: 

Hunting—1 Wolverine. 

Trapping—No Umit. 


Bag limits 

Open season 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed) 


5 per day, 10 In posses¬ 
sion. 

Ptarmigan (Rock. WHIow, 
and White-tailed): 

Aug. 1 to May 15. 

20 per day. 40 In posses¬ 
sion. 

Aug. 1 to May 15. 


(3) GMU 3. 

(i) Game Management Unit 3 consists 
of all islands west of Unit 1(B), north of 
Unit 2, south of the center line of 
Frederick Sound, and east of the center 
line of Chatham Strait, including 
Coronation, Kuiu, Kupreanof. Mitkof, 
Zarembo, Kashevarof, Woronkofski. 
Etolin, Wrangell, and Deer Islands; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) a strip one-fourth mile wide on 
each side of the Stikine (Zimovia) 
Highway from the Wrangell city limits 
to Milepost 9 is closed to the taking of 
big game; 

(B) in the Petersburg vicinity, a strip 
one-fourth mile wide on each side of the 
Mitkof Highway from Milepost 0 to the 
Crystal Lake campground is closed to 
the taking of big game; 

(C) the Petersburg Creek drainage on 
Kupreanof Island is closed to the taking 
of black bears; 

(D) Blind Slough, draining into 
Wrangell Narrows, and a strip one- 
fourth mile wide on each side of Blind 
Slough, from the hunting closure 
markers at the southernmost portion of 
Blind Island to the hunting closure 
markers one mile south of the Blind 
Slough bridge, are closed to all hunting. 


Bag limits 

Open season 

Black Bear: 


Unit 3—2 bears, not 
more than one of 
which may be a blue 
or glacier bear. 

Deer 

Sept 1 to June 30. 

Unit 3—that portion 

south of Sumner Strait 
and Decision Passage, 
including the Vank 
Island group, but not 
including Level, Con¬ 
clusion—2 antlered 

deer. 

Aug. 1 to Nov. 30. 

Unit 3—that portion of 
Mitkof Island, south of 
city limits of Petersburg 
only; Woewodski and 
Butterworth Islands—1 
antlered deer by State 
registration permit only 

OcL 15 to Oct 31. 


Bag limits 

Open season 

M009e: 


Unit 3—Mitkof and Wran¬ 
gell Islands—1 bull 

with spike-fork or 50- 
inch antler 

Beaver 

Oct 1 to Oct 15. 

Trapping—Unit 3—Mitkof 
Island—No limit 

Dec. 1 to Apr 15. 

Trapping—Unit 3 (except 
Mitkof Island)—No limit. 
Coyote 

Dec. 1 to May 15. 

Hunting—2 Coyotes. 

Sept 1 to Apr. 30. 

Trapping—No limit_ 

Fox. Red (including Cross, 
Black. and Silver 

Phases): 

Dec. 1 to Feb. 15. 

Hunting—2 foxes -- 

Nov. 1 to Feb 15. 

Trapping—No limit___ 

Ha/es (Snowshoe and 
Arctic): 

Dec. 1 to Feb. 15. 

5 hare per day .. 

Lynx: 

Sept 1 to Apr. 30. 

Hunting—2 Lynx ___ 

Dec. 1 to Feb 15. 

Trapping—No limit. 

Marten 

Dec. 1 to Feb. 15. 

Trapping—No limit_ 

Mink and Weasel: 

Dec. 1 to Feb 15. 

Trapping—No fcmit_. 

Musk/at 

Dec. 1 to Feb. 15. 

Trapping—No limit - 

Otter (land only): 

Dec. 1 to Feb. 15. 

Trapping—No fcmit. 

Wolf: 

Dec 1 to Feb 15. 

Hunting—No fcmit__ 

July 1 to June 30. 

Trapping—No limit.. 

Wolverine: 

Nov 10 to Apr. 30. 

Hunting—1 wotvenne . 

Nov. 10 to Feb. 15. 

Trapping—No limit- 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed). 

Nov. 10. to Apr. 30. 

5 per day. 10 in posses¬ 
sion. 

Ptarrrxgan (Rock, W*ow. 
and Whitetailed); 

Aug 1 to May 15. 

20 per day. 40 m posses¬ 
sion. 

Aug. 1 to May 15. 


(4) GMU 4. 

(i) Game Management Unit 4 consists 
of all islands south and west of Unit 
1(C) and north of Unit 3, including 
Admiralty. Baranof. Chichagof, Yakobi. 
Inian, Lemesurier, and Pleasant Islands; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) in the Sitka area, a strip one- 
fourth mile wide on each side of all 
State highways is closed to the taking of 
big game; 

(B) the Seymour Canal Closed Area 
(Admiralty Island), including all 
drainages into northwestern Seymour 
Canal between Staunch Point and the 
southernmost tip of the unnamed 
peninsula separating Swan Cove and 
King Salmon Bay. and including Swan 
and Windfall Islands, is closed to the 
taking of bears; 

(C) the Sait Lake Bay Closed Area 
(Admiralty Island), including all lands 
within one-fourth mile of Salt Lake 
above Kiutchman Rock at the head of 
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Mitchell Bay. is closed to the taking of 
bears; 

CD) Port Althorp (Chichagof Island), 
that area within the Port Althorp 
watershed south of a line from Point 
Lucan to Salt Chuck Point (Trap Rock), 
is closed to the taking of brown bears; 

(E) Northeast Chichagof Controlled 
Use Area (NECCUA) consisting of that 
portion of Unit 4 on Chichagof Island 
north of Tenakee Inlet and east of Idahi 
Inlet and north of a line from the 
headwaters of Trail River to the head of 
Tenakee Inlet is closed to the use of any 
motorized land vehicle for brown bear 
hunting or for the taking of marten, 
mink, or weasel. 


Bag limits 


Open season 


Brown Bear 

Unit 4—Chichagof Island 
south and west of a 
hoe that follows the 
crest of the Island from 
Rock Point (58* N. lat.. 
136* 2V W. tong), to 
Rodgers Po*nt <57* 35 
N. lat.. 135* 33' W. 
tong.) mdocfcng Yakobi 
and other adjacent is¬ 
lands; Baranof Island 
south and west of a 
line which follows the 
crest of the Island from 
Nismenl Point (57* 34' 
N. lat.. 135* 25* W. 
tong ), to the entrance 
of Gut Bay (56* 44' N. 
laL, 134* 38' W. tong) 
incfexfcng the drainages 
into Gut Bay and in¬ 
cluding Kruzof and 
other adjacent is¬ 
lands—1 bear every 
four regulatory years 
by State registration 
permit only. 

Unit 4—that portion in 
the Northeast Chicha¬ 
gof Controlled Use 
Area—1 bear every 
four regulatory years 
by State registration 
permit only. 

Remainder of Unit 4—1 
bear every four regula¬ 
tory years by State 
registration permit only. 

Deer 

Unit 4—6 deer, however, 
antlerless deer may be 
taken only from Sept 
15-Uan. 31. 

Goat: 

1 goat by State registra¬ 
tion permit only. 

Beaver. 

Trapping—Una 4 (that 
portion east of Chat¬ 
ham Strait)—No lima. 

Coyote: 

Hunting—2 Coyotes- 

Trapping—No limit... 

Fok, Red (including Cross. 

Black. and Silver 

Phases): 

Hunting—2 Foxes_ 

Trapping—No km*_ J 


Sept 15 to Dec 31. 
Mar. 15 lo May 31. 


Mar. 15 to May 20. 


Sept 15 to Dec 31. 
Mar 15 to May 2a 


Aug. 1 to Jan. 31 

Aug 1 to Dec. 31. 
Dec. 1 to May 15. 


Sept 1 to Apr. 30. 
Dec. 1 to Feb. IS. 


Nov. 1 to Feb. 15. 
Dec. 1 to Feb. 15. 


(5) GMU 5. 

(i) Game Management Unit 5 consists 
of all Gulf of Alaska drainages and 
islands between Cape Fairweather and 
the center line of Icy Bay. including the 
Guyot Mills; 

(A) Unit 5(A) consists of all drainages 
east of Yakutat Bay. Disenchantment 
Bay. and the eastern edge of Hubbard 
Glacier, and includes the islands of 
Yakutat and Disenchantment Bays; 

(B) Unit 5(B) consists of the remainder 
of Unit 5; 

(ii) Public lands within Glacier Bay 
National Park are closed to subsistence 
uses. 


Bag Limits 


Black Bear 

Unit 5—2 bears, not 
more than 1 of which 
may be a blue or gla¬ 
cier bear. 

Brown Bear 

1 bear every tour regula¬ 
tory years 


Open season 


Sept 1 to June 30. 


Sept 1 to May 31. 


Bag hmrts 

Open season 

Hares (Snowshoe and 

Arctic): 

5 hare per day _ 

Lynx: 

Hunting—2 Lynx _ 

. Sept 1 to Apr. 30 

Dec. 1 to Feb 15 

Trapping—No limit_ 

. Dec. 1 to Feb. 15. 

Marten: 

Trapping—Unit 4 that 

Dec 1 to Dec 31. 

portion within the 
NECCUA—no kmrt 

i Public lands within the 

NECCUA are closed to 
marten trapping except 
by eligible rural Alaska 
residents. 

Trapping—Remainder of 

Dec 1 to Feb. 15. 

Unit 4—No limit. 

Mink and Weasel: 

Trapping—Umt 4 that 

Dec. 1 to Dec 31. 

portion within the 
NECCUA—no »mit 

Th« taking ot mink and 
weasel on public lands 
wittvn the NECCUA is 
closed except to eligi¬ 
ble rural Alaska resi¬ 
dents. 

Trapping—Remainder of 

Dec. 1 to Feb. 15. 

Unit 4—No limit. 

Muskrat: 

Trapping—No limit . 

Dec. 1 to Feb. 15. 

Otter (land only): 

Trapping—No limit _ 

Dec. 1 to Feb 15. 

Wolf. 

Hunting—No limit__ 

July 1 to June 30. 

Trapping—No limit _ 

Nov. 10 to Apr. 30. 

Wolverine. 

Hunting—1 Wotvenne. 

Nov. 10 to Feb. 15. 

Trapping—No limit_ 

Nov. 10 to Apr. 30. 

Grouse (Spruce, Blue. 
Ruffed, and Sharp-tailed): 

5 per day. 10 In posses¬ 

Aug. 1 to May 15. 

sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

20 per day. 40 in posses¬ 

1 

1 

Aug 1 to May 15. 

1 

sion. 


Bag Limits 


Deer. 

Unit 5(A)—1 buck_ 
Goat 

1 goat by State registra¬ 
tion permit only. 

Moose: 

Unit 5(A), except Nuna- 
tak Bench—1 but) by 
State registration 
permit only. The 
season will be closed 
when 60 bolts have 
been taken from the 
unit The season wil 
be dosed in that por¬ 
tion west of the Dan¬ 
gerous River when 30 
bulls have been taken 
In that area From Oct 
15-21, public lands 
be dosed to taking of 
moose, except by rural 
Alaska residents of 
GMU 5(A). 

Unit 5(8)—1 bull by State 
registration permit only. 
Beaver. 

Trapping—No kmit_ 

Coyote: 

Hunting —2 Coyotes _ 

Trapping—No limit _ 

Fox, Red (induding Cross, 

Black and Silver Phases): 

Hunting—2 Foxes__ 

Trapping—No limit _ 

Hares (Snowshoe and 

Arctic): 

5 hare per day .. 

ynx: 

Hunting—2 Lynx _ 

Trapping—No limit_ 

Aarten: 

Trapping—No Imtt . 


Open season 


Trapping—No limit.. 


Trapping—No limit ... 

Otter (land only): 

Trapping—No limit ... 

Wolf: 

Una 5(A)—Hunting—No 
ML 

Una 5(B)—Hunting—5 

Wota* 

Trapping—No lima .. 

Wotvenne: 

Hunting—1 Wolverine _ 

Trapping—No limit __ 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 
5 per day. 10 in posses* 


Ptarmigan (Rock. Willow, 
and White-tailed): 

20 per day. 40 in posses¬ 
sion. 


Nov. 1 to Nov. 30 
Aug. 1 to Dec. 31. 

Oct 15 to Nov 15. 


Sept. 1 to Nov. 15. 


Nov. 10 to May 15. 

Sept 1 to Apr. 30. 
Dec. 1 to Feb 15. 


Nov. 1 to Feb. 15. 
Dec. 1 to Feb. IS. 


Sept 1 to Apr 30 

Dec. 1 to Feb, 15. 
Dec. 1 to Feb.15. 

Nov 10 to Feb IS. 

Nov. 10 to Feb. 15. 

Dec. 1 to Feb. 15. 

Nov. 10 to Feb. IS. 

July 1 to June 30 

Aug. 1 to Apr. 30. 

Nov. 10 to Apr 30. 

Nov. 10 to Feb. 15. 
Nov. 10 to Apr. 30. 

Aug. 1 to May 15. 

Aug. 1 to May 15. 


(0) GMU 6. 

(i) Game Management Unit 0 consists 
of all Gulf of Alaska and Prince William 
Sound drainages from the center line of 
Icy Bay (excluding the Guyot Hills) to 
Cape Fairfield, including Kayak, 
Hinchinbrook, Montague, and adjacent 
islands, and Middleton Island but 
excluding the Copper River drainage 
upstream from Miles Glacier, and 
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excluding the Nellie }uan and King3 
River drainages; 

(A) Unit 6(A) consists of Gulf of 
Alaska drainages east of Palm Point 
near Katalla, including Kanak, 

Wingham, and Kayak Islands; 

(B) Unit 6(B) consists of Gulf of 
Alaska and Copper River Basin 
drainages west of Palm Point near 
Katalla, east of the west bank of the 
Copper River, and east of a line from 
Flag Point to Cottonwood Point; 

(C) Unit 6(C) consists of drainages 
west of the west bank of the Copper 
River, and west of a line from Flag Point 
to Cottonwood Point, and drainages east 
of the east bank of Rude River and 
drainages into the eastern shore of 
Nelson Bay and Orca Inlet; 

(D) Unit 6(D) consists of the 
remainder of Unit 6; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified. 

(A) the Goat Mountain goat 
observation area, which consists of that 
portion of Unit 6 bounded on the north 
by Miles Lake and Miles Glacier, on the 
south and east by Pleasant Valley River 
and Pleasant Glacier, and on the west 
by the Copper River, is closed to the 
taking of mountain goat; 

(B) the Heney Range goat observation 
area, which consists of the portion of 
Unit 6(C) south of the Copper River 
Highway and west of the Eyak River, is 
closed to the taking of mountain goat. 


-,- 

Bag limits Open season 


Black Bear 

Unit 6(A)—1 bear.«. 

Unit 6(B) and (C>— 1 bear. 

Unit 6(D)—1 bear.I 

Deer: 

Unit 6—4 deer; however, 
anUerless deer may be 
taken only from Nov. 
1-Dec. 31. 

Goats: 

Unit 6(A). (B)—1 goat by 
State registration 
permit only. 

Umt 6(D) (subareas 822, 
823, 824. 828, 829, 
830. and 879 only)—1 
goat by Federal regrs- 
tration permit onty. Tf>e 
season will be closed 
when harvest limits are 
reached. 

Beaver 

Trapping—20 Beaver per 
season. 

Coyote: 

Unit 6(A) and (D)— Hunt¬ 
ing— 2 Coyotes. 

Unit 6(A)—Trapping—No 
limit. 

Unit 6(B)—Hunting—No 
limit. 

Unit 6(B)—Trapping—No 
limit 


Sept. 1 to June 30. 
Sept. 1 to June 30. 
Sept. 1 to June 30. 

Aug. 1 to Dec. 31. 


Aug 20 to Jan. 31. 
Aug. 20 to Jan. 31. 


Dec. 1 to Mar. 31. 

Sept 1 to Apr. 30. 
Nov. 10 to Mar. 31. 
July 1 to June 30. 
Nov. 10 to Mar 31. 


Bag limits 

Open season 

Unit 6(C)—South of the 
Copper River Highway 
end east of the Heney 
Range—Hunting—No 
limit. 

Trapping—No limit. 

Remainder of Unit 6(C)— 
Hunting—No limit 
Trapping—No limit. 

July 1 to June 30. 

Nov. 10 to Apr. 30. 

July 1 to June 30. 

Nov. 10 to Mar. 31. 

Fox. Red (including Cross, 
Black and Silver Phases): 
Hunting—2 Foxes.«... 

Nov. 1 to Feb. 15. 

Trapping —No limit , ,. rtItI17t 

Nov. 10 to Feb. 28. 

Hares (Showshoe and 
Arctic): 

Hunting—No limit.. 

July 1 to June 30. 

Dec. 15 to Jan. 15. 

Lynx: 

Hunting—2 Lynx.. 

Trapping—No limit. 

Dec. 15 to Jan. 15. 

Marten: 

Trapping—No limit. 

Nov. 10 to Jan. 31. 

Mink and Weasel: 

Trapping—No limit. 

Nov. 10 to Jan. 31. 

Muskrat: 

Trapping—No limit. 

Nov. 10 to June 10. 

Otter (land only): 

Trapping—No limit. 

Nov. 10 to Mar. 31. 

Wolf: 

Hunting—2 Wolves . 

Aug. 10 to Apr. 30. 

Nov. 10 to Mar. 31. 

Trapping—No limit ... 

Wolverine: 

Hunting—1 Wolverine. 

Trapping—No limit. 

SepL 1 to Mar. 31. 

Nov. 10 to Feb. 28. 

Grouse (Spruce. Blue, 
Ruffed, and Sharp-tailed): 

5 per day. 10 In posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

20 per day. 40 in posses¬ 
sion. 

Aug. 1 to May 15. 

Aug. 1 to May 15. 


(7) GMU 7. 

(i) Game Management Unit 7 consists 
of Gulf of Alaska drainage between 
Gore Point and Cape Fairfield, including 
the Nellie Juan and Kings River 
drainages, and including the Kenai River 
drainage upstream from the Russian 
River, the drainages into the south side 
of Tumagain Arm west of and including 
the Portage Creek drainage, and east of 
150° W. long., and all Kenai Peninsula 
drainages east of 150° W. long., from 
Tumagain Arm to the Kenai River; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Portage Glacier Closed Area in 
Unit 7, which consists of Portage Creek 
drainages between the Anchorage- 
Seward Railroad and Placer Creek in 
Bear Valley, Portage Lake, the mouth of 
Byron Creek, Glacier Creek and Byron 
Glacier, is closed to hunting; however, 
small game may be hunted with 
shotguns after September 1; 

(B) the Seward Closed Area in Unit 7, 
which consists of the south side 
drainages of the Resurrection River 
downstream from the Kenai Fjords 
National Park’s eastern boundary, and 
Resurrection Bay drainages between the 


mouth of the Resurrection River and the 
mouth of Lowell Creek, are closed to the 
taking of big game; Kenai Fjords 
National Park is closed to all 
subsistence uses; 

(c) The Cooper Landing Closed Area, 
which consists of that portion of Units 7 
and 15 bounded by a line from the 
junction of the Sterling Highway and the 
Chugach National Forest boundary, then 
along the national forest boundary to 
Thurman Creek, then southeasterly 
along Thurman Creek and the northeast 
side of Trout Lake, then to the 
confluence of Juneau Creek and Falls 
Creek, then easterly along Falls Creek 
and the North Fork of Falls Creek and 
over the connecting saddle to Devils 
Creek, then southeasterly along Devils 
Creek to its confluence with Quartz 
Creek, then southwesterly along Quartz 
Creek to the Sterling Highway and then 
to the point of beginning, is closed to the 
taking of Dali sheep and mountain goat; 

(D) the Resurrection Creek Closed 
Area, which consists of the drainage of 
Resurrection Creek downstream from 
and including the drainage of Rimrock 
and Highlands Creeks, (and including 
Palmer Creek), is closed to the taking of 
moose. 


Bag limits 

Open season 

Black Bear 


Unit 7—3 bears.—. 

Beaver: 

July 1 to June 30. 

Trapping—20 Beaver per 
season. 

Coyote: 

Dec. 1 to Mar 31 

Hunting—No limit... 

Sept. 1 to Apr. 30. 

Trapping—No limit. 

Fox, Red (including Cros3. 
Black and Silver Phases): 

Nov. 10 to Feb. 28. 

Hunting—2 Foxes. 

Nov. 1 to Feb. 15. 

Trapping—No limit. 

Hares (Snowshoe and 
Arctic): 

Nov. 10 to Feb. 28. 

Hunting—No limit. 

Marten: 

July 1 to June 30. 

Trapping—No limit... 

Mink and Weasel: 

Nov. 10 to Jan. 31. 

Trapping—No limit. 

Muskrat: 

Nov. 10 to Jan. 31 

Trapping—No limit. 

Otter (land only): 

Nov. 10 to May 15. 

Trapping—No limit. 

Wolf: 

Nov. 10 to Feb. 28. 

Hunting—1 Wolf... 

Aug. 10 to Apr. 30. 

Trapping—No limit. 

Wolverine: 

Nov. 10 to Feb. 28. 

Hunting—1 Wolverine. 

Sept. 1 to Mar. 31. 

Trapping—No limit. 

Grouse (Spruce, Blue, 
Ruffed, and Sharp-tailed): 

Nov. 10 to Feb. 28. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

Aug. 10 to Mar. dl. 

20 per day. 40 in posses¬ 
sion. 

Aug. 10 to Mar. 31. 


(8) GMU 8. Game Management Unit 8 
consists of all islands southeast of the 
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centerline of Shelikof Strait, including 
Kodiak, Afognak, Whale, Raspberry, 
Shuyak, Spruce. Marmot, Sitkalidak, 
Amook, Uganik, and Chirikof Islands, 
the Trinity Islands, the Semidi Islands, 
and other adjacent islands. 


Bag Limits 

Open season 

Caribou; 


No limit. 

Deer 

Jufy 1 to June 30. 

Unit 8. that portion of 
Kockak Island north of 
a line from the head of 
Settlers Cove to Cres¬ 
cent Lake (57’52* N. 
lat, 152*58'W. long), 
and east of a line from 
the outlet of Crescent 
Lake to Mount Ellison 
Peak and from Mount 
Ellison Peak to Pokati 
Point at Whale Pas¬ 
sage. and that portion 
of Kodiak Island east 
of a line from the 
mouth of Saltery Creek 
to Crag Point, and ad¬ 
jacent small islands in 
Chimak Bay—1 deer, 
however, antlerless 

deer may be taken 
only from Oct 25 to 
Oct 31. 

Aug. 1 to Oct. 31. 

Unit 8—that portion of 
Kodiak Island and ad¬ 
jacent islands south 
and west of a line from 
the head of Terror bay 
to the head of the 
south western-most 

arm of Ugak Bay—5 
deer however, antler¬ 
less deer may be 
taken only from Oct. 1 
to Dec. 31. 

Aug 1 to Dec 31. 

Remainder of Unit 8—5 
deer, however, antler¬ 
less deer may be 
taken only from Oct 1 
to Dec. 31; no more 
than 1 antlerless deer 
may be taken from 
Oct 1 to Nov. 30. 

Beaver; 

Aug. 1 to Dec 31. 

Trapping—30 Beaver per 
season 

Fox. Red (including Cross, 
Black and Silver Phases); 

Nov. 10 to Apr. 30. 

Hunting—2 Foxes. ~ 

Sept. 1 to Feb. 15. 

Trapping—No limit.. 

Hares (Snow shoe and 
Arctic); 

Nov. 10 to Mar. 31. 

Hunting—No limit. 

Marten; 

Jufy 1 to June 30. 

Trapping—No kmrt... 

Mink and Weasel; 

Nov. 10 to Jan. 31. 

Trapping—No limit.. 

Muskrat 

Nov. 10 to Jarv 31. 

Trapping—No limit. 

Otter (land only): 

Nov. 10 to June 10 

Trapping—No limit_ 

Ptarmigan (Rock, Willow, 
ano White-taried): 

Nov. 10 to Jan. 31. 

20 per day. 40 In posses¬ 
sion. 

Aug 10 to Apr. 30. 

(9) GMU 9. 



(i) Game Management Unit 9 consists 
of the Alaska Peninsula and adjacent 


islands, including drainages east of 
False Pass, Pacific Ocean drainages 
west of and excluding the Redoubt 
Creek drainage, drainages into the south 
side of Bristol Bay. drainages into the 
north side of Bristol Bay east of Etolin 
Point, and including the Sanak and 
Shumagin Islands; 

(A) Unit 9(A) consists of that portion 
of Unit 9 draining into Shelikof Strait 
and Cook Inlet between the southern 
boundary of Unit 16 (Redoubt Creek) 
and the northern boundary of Katmai 
National Park and Preserve; 

(B) Unit 9(B) consists of the Kvichak 
River drainage; 

(C) Unit 9(C) consists of the Alagnak 
(Branch) River drainage, the Naknek 
River drainage, and all land and water 
within Katmai National Park and 
Preserve; 

(D) Unit 9(D) consists of all Alaska 
Peninsula drainages west of a line from 
the southernmost head of Port Moller to 
the head of American Bay, including the 
Shumagin Islands and other islands of 
Unit 9 west of the Shumagin Islands; 

(E) Unit 9(E) consists of the remainder 
of Unit 9; (ii) Katmai National Park is 
closed to all subsistence uses. 


Bag limits 

Open season 

Black Bear: 


Unit 9—3 bears_ 

July 1 to June 30. 

Brown Bear; 

Unit 9(B)—1 bear every 

Oct 1 to Oct 21 (odd 

four regulatory years. 

yeaf9 only). 

May 10 to May 25 
(even years only) 

Unit 9(E>— 1 bear by 

Oct 1 to Dec. 31. 

Federal registration 

permit only 

Caribou: 

May 10 to May 25. 

Unit 9 (A). (B). (C). and 
(E)—4 caribou; howev¬ 
er. no more than 2 car¬ 
ibou may be taken 
Aug. 10—Sept 30 and 
no more than 1 cari¬ 
bou may be taken Oct 
1—Nov. 30. 

Aug 10 to March 31. 

Unit 9(D)—1 bull Public 

Aug. 10 to Sept 30 

lands are closed to the 
hunting of canbou 
except by rural Alaska 
residents of Unit 9(D) 
and False Pass. 

Sheep: 

Dec. 1 to Mar 31. 

Unit 9—1 ram with 7/8 
curl horn. 

Moose: 

Aug 10 to SepL 20 

Umt 9(A)—1 bull.. 

Sept. 1 to Sept 15. 

Unit 9(B)—1 bull__ 

Sept 1 to Sept 15. 

Dec. 1 to Dec. 31. 

Unit 9(C)—that portion 

Sept 1 to Sept 15 

draining into the 
Naknek River from the 
north—1 butt The De¬ 
cember hunt wil be by 
Federal registration 

permit only. 

Dec 1 to Dec 31. 


Bag kmits 

Open season 

Unit 9(C)—that portion 

SepL 1 to Sept 15. 

draining into the 

Naknek River from the 
south—1 bull. Howev¬ 
er, during the Decem¬ 
ber hunt 5 antlerless 
moose may be taken 
by Federal Registration 
permit only. The 

season will be closed 
when 5 antlerless 
moose have been 
taken. Public lands are 
closed during Decem¬ 
ber tor the hunting of 
moose except by eligi¬ 
ble rural Alaska resi¬ 
dents. 

Dec. 1 to Dec. 3t. 

Remainder of Unit 9(C>— 

Sept. 1 to Sept 15. 

1 moose, however, 
antlerless moose may 
be taken only from 
Dec. 1—Dec. 31. 

Dec. 1 to Dec. 31. 

Unit 9(E)—1 bull _ 

Beaver. 

Sept 1 to Sept 20. 
Dec. 1 to Dec. 31. 

Trapping—40 Beaver per 
season. 

Coyote: 

Jan. 1 to Mar. 31. 

Hunting—2 Coyotes. 

Sept 1 to Apr. 30. 

Trapping—No limit. 

Fox, Arctic (Blue and 
White): 

Nov 10 to Mar. 31. 

Hunting—No limit ._. 

Dec. 1 to Mar. 15. 

Trapping—No limit. . 

Fox, Red (including Cross. 
Black and Silver Phases): 

Nov. 10 to Feb. 28. 

Hunting—2 Foxes.. 

Sept 1 to Feb 15. 

Trapping—No limit _... 

Hares (Snowshoe and 
Arctic): 

Nov. 10 to Feb. 28. 

Hunting—No limit. . . 

Lynx: 

July 1 to June 30. 

Hunting—2 Lynx ..... 

Nov. 10 to Feb. 28. 

Trapping—No limit _ 

Marten: 

Nov 10 to Feb 28. 

Trapping—No limit _ 

Mink and Weasel: 

Nov 10 to Feb. 2a 

Trapping—No limit _ 

Muskrat 

Nov. 10 to Feb. 28. 

Trapping—No limit__ 

Otter (land only): 

Nov 10 to June 10. 

Trapping—No hmit. 

Wolf: 

Nov. 10 to Mar 31. 

Hunting—10 Wolves. 

Aug. 10 to Apr. 30. 

Trapping—No hmit. 

Wolverine: 

Nov. 10 to Mar 31. 

Hunting—1 Wolverine .. 

Sept 1 to Mar 31. 

Trapping—No limit...... . 

Grouse (Spruce, Blue. 
Ruffed, and Sharp-tailed): 

Nov. 10 to Feb. 2a 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed) 

Aug. 10 to Apr. 30. 

20 per day. 40 m posses¬ 
sion.. 

Aug. 10 to Apr. 30. 

(10) GMU 10. 



(i) Game Management Unit 10 consists 
of the Aleutian Islands, Unimak Island 
and the Pribilof Islands; 

(ii) Public lands within the following 
area are closed to subsistence take or 
subsistence take is restricted as 
specified: Otter Island in the Pribilof 
Islands is closed to hunting. 
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Bag limits 

Open season 

Caribou: 

Unit 10—Unimak Island 

Aug. 10 to Sept. 30. 

only—1 bull Public 

Dec. i to Mar 31. 

lands are closed to the 
hunting of caribou 
except by rural Alaska 
residents of False 
Pass. 

Remainder of Unit 10— 

July 1 to June 30. 

No limit. 

Coyote: 

Hunting—2 Coyotes. 

SepL 1 to Apr. 30. 

Trapping—No limit. 

Nov. 10 to Mar. 31. 

Fox, Arctic (Blue and White 
Phase): 

Hunting—No limit .. 

July 1 to June 30. 

Trapping—No limit. 

Nov. 10 to Feb. 28. 

Fox. Red (including Cross. 
Black and Silver Phases): 
Hunting—2 Foxes. 

Sept. 1 to Feb. 15. 

Trapping—No limit. 

Nov. 10 to Feb. 28 

Hares (Snowshoe and 
Arctic): 

Hunting—No limit .. 

July 1 to June 30. 

Mink and Weasel: 

Trapping—No limit —.. 

Nov. 10 to Feb. 28. 

Muskrat: 

Trapping—No limit. ... 

Nov. 10 10 June 10. 

Otter (land only): 

Trapping—No limit. ... 

Nov. 10 to Mar 31. 

Wolf: 

Hunting—2 Wotves. 

Aug. 10 to Apr. 30. 

Trapping—No limit. 

Nov. 10 to Mar. 31. 

Wolverine: 

Hunting—1 Wolverine. 

Sept. 1 to Mar 31. 

Trapping—No limit __ 

Nov. 10 to Feb. 28. 

Ptarmigan (Rock. Willow, 
and Whitetailed): 

20 per day. 40 in posses¬ 

Aug. 10 to Apr. 30 

sion. 



(11) GMU 11. Game Management Unit 
11 consists of that area draining into the 
headwaters of the Copper River south of 
Suslota Creek and the area drained by 
all tributaries into the east bank of the 
Copper River between the confluence of 
Suslota Creek with the Slana River and 
Miles Glacier. 


Bag limits 

Open season 

Black Bear: 

Unit 11—3 bears. 

July 1 to June 30. 

Caribou: 

Unit 11—1 bull by Feder¬ 

To be announced by 

al registration permit 

the Federal 

only (Source of per- 

Subsistence Board. 

mits-Wrangell-St. Elias 
National Park, mile 
105.5 Old Richardson 
Highway. Copper 

Center; or the Slana 
Ranger Station, Siana). 
Harvest quota will be 
announced by the Fed¬ 
eral Subsistence Board. 

Sheep: 

Unit 11—1 sheep. 

Aug 10 to Sept. 20. 

Moose: 

Unit 11—1 bull. 

Aug 25 to Sept. 20. 

Beaver: 

Trapping—30 Beaver per 

Nov. 10 to Apr. 30. 

season. 

Coyote: 

Hunting—2 Coyotes - 

SepL 1 to Apr. 30. 

Trapping—No limit .. 

Nov. 10 to Mar. 31. 


Bag hmrts 

Open season 

Fox. Red (including Cross. 
Black and Silver Phases): 


Hunting—2 Foxes ..... 

Sept. 1 to Feb. 15. 

Trapping—No bmit. 

Hares (Snowshoe and 
Arctic): 

Nov. 10 to Feb. 28. 

Hunting—No limit .. 

Lynx: 

July 1 to June 30. 

Hunting—2 Lynx .— 

Dec. 15 to Jan. 15. 

Trapping—No limit .. 

Marten: 

Dec. 15 to Jan. 15. 

Trapping—No limit. 

Mink and Weasel: 

Nov. 10 to Jan. 31. 

Trapping—No limit. 

Muskrat: 

Nov. 10 to Jan. 31. 

Trapping—No limit.... . 

Otter (land only): 

Nov. 10 to June 10. 

Trapping—No limit . 

Wolf: 

Nov. 10 to Mar. 31. 

Hunting—5 Wolves .. 

Aug. 10 to Apr. 30. 

Trapping—No limit . 

Wolverine. 

Nov. 10 to Mar. 31. 

1 

Hunting—1 Wolverine. 

Sept. 1 to Jan. 31. 

Trapping—2 Wolverine. 

Public lands are closed 
to the taking of wolver¬ 
ine except by eligible 
rural Alaska residents. 

Grouse (Spruce, Blue. 
Ruffed, and Sharp-tailed): 

Nov. 10 to Jan. 31. 

15 per day, 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and Whitetailed): 

Aug 10 to Mar. 31. 

20 per day. 40 in posses¬ 
sion. 

Aug. 10 to Mar. 31. 

(12) GMU 12. Game Management Unit 

12 consists of the Tanana River drainage 

upstream from the Robertson River, 

including all drainages into the east 

bank of the Robertson River, and the 

White River drainage in Alaska, but 

excluding the Ladue River drainage. 

Bag limits 

Open season 


Black Bear. 

Unit 12-3 
Caribou: 

Unit 12—that portion 
west of the Nabesna 
River within the drain¬ 
ages of Jack Creek. 
Platinum Creek, and 
Totschunda Creek—1 
boll by Federal regis¬ 
tration permit only. 
(Source of permits— 
WrangeU-SL Ekas Na¬ 
tional Park, mile 105.5 
Old Richardson High¬ 
way. Copper Center; or 
the Slana Ranger Sta¬ 
tion. Slana.) Harvest 
quota to be announced 
by the Federal Subsist¬ 
ence Board. 

Reminder of Unit 12-1 
buH. 

1 bull caribou may be 
taken by a Federal 
registration permit 
dunng a winter season 
to be announced for 
the rural Alaska resi¬ 
dents of Tetlin and 
Northway only. 


July 1 to June 30. 

To be announced by 
the Federal 
Subsistence Board. 


Bag limits 


Sept 1-Sept. 20. 

Winter season to be 
announced by the 
Federal Subsistence 
Board. 


Moose: 

Unit 12—that portion 
drained by the Tanana. 
Nabesna, and Chrsana 
Rivers east of the 
Tetlin Reservation 
boundary and north of 
the Winter Trail from 
Pickerel Lake to the 
Canadian border—1 
bud. 

Unit 12—that portion 
lying east of the Na¬ 
besna River and south 
of the Winter Trail run¬ 
ning southeast from 
Pickerel Lake to the 
Canadian border—1 
bull. 

Unit 12—Remainder— 1 
bud. 

Beaver: 

Trapping— 15 Beaver per 
season. 

Coyote: 

Hunting—2 Coyotes . 

Trapping—No Limit - 

Fox, Red (including Cross. 

Black and Silver Phases): 

Hunting—10 Foxes; how¬ 
ever. no more that 2 
foxes may be taken 
prior to Oct 1. 

Trapping—No Limit - 

Hares (Snowshoe and 

Arctic): 

Hunting—No limit . 

Lynx: 

Hunting—2 Lynx -- 

Trapping—No limit ... 

Marten: 

Trapping—No limit _ 

Mink and Weasel: 

Trapping—No limit .. 

Muskrat 

Trapping—No limit - 

Other (land only): 

Trapping—No limit - 

Wolf: 

Hunting—5 Wolves - 

Trapping—No limit - 

Wolverine: 

Hunting—1 Wolverine - 

Trapping—No limit - 

Grouse (Spruce, Blue. 

Ruffed, and sharp-tailed: 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow. 

and White-tailed): 

20 per day. 40 in posses¬ 
sion. 


Open season 


Sept 1 to Sept. 15. 
Nov 20 to Nov. 30. 


Sept. 1 to Sept. 30. 


Sept. 1 to Sept. 15. 
Nov 1 to Apr. 15. 


Sept. 1 to Apr. 30. 
Nov. 1 to Feb. 28. 


Sept 1 to Mar. 15. 


Nov. 1 to Feb 28 

July 1 to June 30. 

Nov. 1 to Jan. 31. 
Nov. 1 to Jan 31. 

Nov. 1 to Feb. 28. 

Nov. 1 to Feb. 28 

Sept 20 to June 10. 

Nov. 1 to Apr. 15. 

Aug 10 to Apr. 30. 
Oct. 1 to Apr 30. 

Sept. 1 to Mar. 31. 
Nov. 1 to Feb. 28. 

Aug. 10 to Mar. 31 


Aug 10 to Apr. 30 


(13) GMU 13. 

(i) Game Management Unit 13 consists 
of that area westerly of the east bank of 
the Copper River and drained by all 
tributaries into the west bank of the 
Copper River from Miles Glacier and 
including the Slana River drainages 
north of Suslota Creek; the drainages 
into the Delta River upstream from Falls 
Creek and Black Rapids Glacier; the 
drainages into the Nenana River 
upstream from the southeast comer of 
Denali National Park at Windy; the 
drainage into the Susitna River 























































Federal Register / Vol. 57, No. 103 / Thursday, May 28, 1992 / Rales and Regulations 22545 


upstream from its junction with the 
Chulitna Riven the drainage into the 
east bank of the Chulitna River 
upstream to its confluence with 
Tokositna Riven the drainages of the 
Chulitna River (south of Denali National 
Park) upstream from its confluence with 
the Tokositna Riven the drainages into 
the north bank of the Tokositna River 
upstream to the base of the Tokositna 
Glacien the drainages into the Tokositna 
Glacier; the drainages into the east bank 
of the Susitna River between its 
confluences with the Talkeetna and 
Chulitna Rivers; the drainages into the 
north bank of the Talkeetna Riven the 
drainages into the east bank of the 
Chickaloon Riven the drainages of the 
Matanuska River above its confluence 
with the Chickaloon River: 

(A) Unit 13(A) consists of that portion 
of Unit 13 bounded by a line beginning 
at the Chickaloon River bridge at Mile 
77.7 on the Glenn Highway, then along 
the Glenn Highway to its junction with 
the Richardson Highway, then south 
along the Richardson Highway to the 
foot of Simpson Hill at Mile 111.5, then 
east to the east bank of the Copper 
River, then northerly along the east 
bank of the Copper River to its junction 
with the Gulkana River, then northerly 
along the west bank of the Gulkana 
River to its junction with the West fork 
of the Gulkana River, then westerly 
along the west bank of the West Fork of 
the Gulkana River to its source, an 
unnamed lake, then across the divide 
into the Tyone River drainage, down an 
unnamed stream into the Tyone River, 
then down the Tyone River to the 
Susitna River, then down the southern 
bank of the Susitna River to the mouth 
of Kosina Creek, then up Kosina Creek 
to its headwaters, then across the divide 
and down Aspen Creek to the Talkeetna 
River, then southerly along the boundary 
of Unit 13 to the Chickaloon River 
bridge, the point of beginning; 

(B) Unit 13(B) consists of that portion 
of Unit 13 bounded by a line beginning 
at the confluence of the Copper River 
and the Gulkana River, then up the east 
bank of the Copper River to the Gakona 
River, then up the Gakona River and 
Gakona Glacier to the boundary of Unit 
13. then westerly along the boundary of 
Unit 13 to the Susitna Glacier, then 
southerly along the west bank of the 
Susitna Glacier and the Susitna River to 
the Tyone River, then up the Tyone 
River and across the divide to the 
headwaters of the West Fork of the 
Gulkana River, then down the West 
Fork of the Gulkana River to the 
confluence of the Gulkana River and the 
Copper River, the point of beginning; 


(C) Unit 13(C) consists of that portion 
of Unit 13 east of the Gakona River and 
Gakona Glacier; 

(D) Unit 13(D) consists of that portion 
of Unit 13 south of Unit 13(A); 

(E) Unit 13(E) consists of the 
remainder of Unit 13; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) lands within Mount McKinley 
National Park as it existed prior to 
December 2,1980 are closed to 
subsistence. Denali National Preserve 
and lands added to Denali National 
Park on December 2,1980 are open to 
subsistence; 

(B) Delta Controlled Use Area 
consisting beginning at the confluence of 
Miller Creek and the Delta River then 
west to VABM Miller, then west to 
include all drainages of Augustana 
Creek and Black Rapids Glacier, then 
north and east to include all drainages 
of McGinnis Creek to its confluence 
with the Delta River, then east in a 
straight line across the Delta River to 
Mile 236.7 Richardson Highway, then 
north along the Richardson Highway to 
its junction with the Alaska Highway, 
then east along the Alaska Highway to 
the west bank of the Johnson River, then 
south along the west bank of the 
Johnson River and Johnson Glacier to 
the head of the Canwell Glacier, then 
west along the north bank of the 
Canwell Glacier and Miller Creek to the 
Delta River; 

(C) the Paxson Closed Area in Unit 
13(B), which consists of the eastern 
drainage of the Gulkana River lying 
west of the Richardson Highway and the 
western drainage of the Gulkana River 
between the Denali Highway and the 
north end of Paxson Lake where the 
Gulkana River enters Paxson Lake, is 
closed to the taking of big game; 

(D) the Sheep Mountain Closed Area 
which lies along the Glenn Highway in 
Unit 13(A) and is bounded by a line 
from Caribou Creek. Milepost 107 Glenn 
Highway, then easterly along the Glenn 
Highway to Milepost 123, then north to 
Squaw Creek, then downstream to 
Caribou Creek, then down Caribou 
Creek to the point of beginning, is closed 
to the taking of mountain goat and Dali 
sheep; 

(E) the Sourdough Controlled Use 
Area 

(7) consisting of that portion of Unit 
13(B) bounded by a line beginning at the 
confluence of Sourdough Creek and the 
Gulkana River, then northerly along 
Sourdough Creek to the Richardson 
Highway at approximately Mile 148, 
then northerly along the Richardson 


Highway to the Meiers Creek Trail at 
approximately Mile 170, then westerly 
along the trail to the Gulkana River, 
then southerly along the east bank of the 
Gulkana River to its confluence with 
Sourdough Creek, the point of beginning; 

[ 2 ) which is closed to the use of any 
motorized vehicle for hunting; however, 
this does not prohibit motorized access 
or transportation of game on the 
Richardson Highway, Sourdough and 
Haggard Creeks, Meiers Lake trails, or 
other trails designated by the Alaska 
Department of Fish and Game; 

(F) the Clearwater Creek Controlled 
Use Area 

(7) consisting of that portion of Unit 
13(B) north of the Denali Highway, west 
of and including the MacLaren River 
drainage, east of and including the 
eastern bank drainages of the Middle 
Fork of the Susitna River downstream 
from and including the Susitna Glacier, 
and the eastern bank drainages of the 
Susitna River downstream from its 
confluence with the Middle Fork; 

( 2 ) which is closed to the use of any 
motorized vehicle for hunting; however, 
this does not prohibit motorized access, 
or transportation of game, on the Denali 
Highway; 

(G) the Tonsina Controlled Use Area 

(7) consisting of that portion of Unit 

13(D) bounded on the west by the 
Richardson Highway from the Tiekel 
River to the Tonsina River at Tonsina, 
on the north along the south bank of the 
Tonsina River to where the Edgerton 
Highway crosses the Tonsina River, 
then along the Edgerton Highway to 
Chitina, on the east by the Copper River 
from Chitina to the Tiekel River, and on 
the south by the north bank of the Tiekel 
Riven 

(2) which is closed to the use of any 
motorized vehicle or pack animal for 
hunting, from August 5 to September 30. 


Bag limits 

Open season 

Black Bear 


Unit 13—3 bears. 

Caribou 

July 1 to June 30. 

Unit 13—2 caribou by 

Aug 10 to Sept. 20. 

Federal registration 

permit only. Hunting 
within the Trans-Alaska 
Oil Pipeline right-of- 
way is prohibited. The 
right-of-way is identi¬ 
fied as the area occu¬ 

Jan. 5 to Mar. 31. 

pied by the pipeline 
(buned or above 
ground) and the 

cleared area 25 feet 
on either side of the 
pipeline. Source of per¬ 


mits—Bureau of Land 
Management. Glennal- 
len District Office, 
Glennallen, AK. 



















22546 Federal Register / Vol. 57, No. 103 / Thursday. May 28, 1992 / Rules and Regulations 


Bag Imrts 

Open season 

Sheep: 

Aug. 10 to Sept 20. 

Unit 13—excluding Unit 
13(D) and the Tok and 
Delta Management 

Area*—1 Ram with 7/ 

8 curl horn. 

Moose: 

Unit 13—1 bull moose by 
Federal registration 

permit wrtt be issued 
per household. Source 
of permits—Bureau of 
Land Management, 

GlennaHen Ostnct 

Office. Gtennallen, AK. 

Beaver 

Aug. 25 to Sept 20. 

Trapping—30 Beaver per 
season. 

Coyote: 

Nov. 10 to Apr. 30. 

Hunting—2 Coyotes — 

Sept 1 to Apr. 30. 

Trapping—No limit. 

Fox. Red (including Cross, 
Black and Silver Phases): 

Nov. 10 to Mar. 31. 

Hunting—2 Foxes_ 

Sept. 1 to Feb. 15. 

Trapping—No limit__ 

Hares (Snowshoe and 
Arctic): 

Nov. 10 to Feb. 28. 

Hunting—No imit- 

Lynx: 

July 1 to June 30. 

Hunting—2 Lynx_ 

Dec. 15 to Jan. 15. 

Trapping—No limit. 

Marten: 

Dec. 15 to Jan. 15. 

Trapping—No limit- 

Mink and Weasel: 

Nov. 10 to Jan. 31. 

Trapping—No limit. 

Muskrat: 

Nov. 10 to Jaa 31. 

Trapping—No limit_ 

Otter (land only): 

Nov. 10 to June 10. 

Trapping—No limit..... 

Woff: 

Nov. 10 to Mar. 31. 

Hunting—10 Wolves. 

Aug. 10 to Apr. 30. 

Trapping—No limit.. 

Wolverine: 

Nov. 10 to Mar. 31. 

Hunting—1 Wolverine. 

Sept 1 to Jaa 31. 

Trapping—2 Wolverine. 

Public lands are closed 
to the eligible rural 
Alaska residents. 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 

Nov. 10 to Jaa 31. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

Aug. 10 to Mar. 31. 

20 per day. 40 in posses¬ 
sion. 

Aug. 10 to Mar. 31. 


(14) GMU 14. 

(i) Game Management Unit 14 consists 
of drainages into the north side of 
Tumagain Arm west of and excluding 
the Portage Creek drainage, drainages 
into Knik Arm excluding drainages of 
the Chickaloon and Matanuska Rivers in 
Unit 13, drainages into the north side of 
Cook Inlet east of the Susitna River, 
drainages into the east bank of the 
Susitna River downstream from the 
Talkeetna River, and drainages into the 
south bank of the Talkeetna Riven 

(A) Unit 14(A) consists of drainages in 
Unit 14 bounded on the west by the 
Susitna River, on the north by Willow 
Creek, Peters Creek, and by a line from 
the head of Peters Creek to the head of 
the Chickaloon River, on the east by the 
eastern boundary of Unit 14, and on the 


south by Cook Inlet Knik Arm, the south 
bank of the Knik River from its mouth to 
its junction with Knik Glacier, across the 
face of Knik Glacier and along the north 
side of Knik Glacier to the Unit 6 
boundary; 

(B) Unit 14(B) consists of that portion 
of Unit 14 north of Unit 14(A); 

(C) Unit 14(C) consists of that portion 
of Unit 14 south of Unit 14(A); 

(ii) Public lands within Fort 
Richardson Management Area, 
consisting of the Fort Richardson 
Military Reservation, subsistence take is 
restricted to the taking of big game by 
permit only. 


Bag limits 

Open season 

Black Bear 

Unit 14(A) and (C)—1 

July 1 to June 30. 

bear. 

Brown Bear 

Unit 14(A)—1 bear every 

Sept. 15 to Oct. 10. 

four regulatory years. 

May 1 to May 25. 

Beaver. 

Trapping—Unit 14(A)— 

Nov. 10 to Apr. 30. 

30 Beaver per season. 
Trapping—Unit 14(C)— 

Dec. 1 to Apr 15. 

That portion within the 
drainages of Glaoer 
Creek, Kern Creek, Pe¬ 
terson Creek, the 
Twentymiie River and 
the drainages of Kmk 
River outsioe Chugach 
State Park—20 Beaver 
per season. 

Coyote: 

Hunting—Unit 14(A) and 

Sept 1 to Apr. 30. 

(C)—2 Coyotes. 

T rapping—Unit 14(A)— 

Nov. 10 to Mar. 31. 

No limit. 

Trapping-Unit 14(0— 

Nov. 10 to Feb. 28. 

No limit 

Fox, Red (including Cross, 
Black and Silver Phases): 
Hunting—Unit 15—2 

Nov. 1 to Feb. 15. 

Foxes. 

Trapping—Unit 14(A)— 

Nov. 10 to Feb. 28. 

No limit. 

Trapping—Unit 14(C)—1 

Nov. 10 to Feb. 28. 

Fox. 

Hares (Snowshoe and 
Arctic): 

Hunting—Unit 14(A)—5 

July 1 to June 30. 

Hares per day. 

Hunting—Unit 14(0—5 

Sept. 8 to Apr. 30. 

Hares per day. 

Lynx: 

Hunting—2 Lynx. 

Trapping—No limit. 

Dec. 15 to Jan. 15. 
Dec. 15 to Jan. 15. 

Marten: 

Trapping—No limit_ 

Nov. 10 to Jan. 31. 

Mink and Weasel: 

Trapping—No limit-- 

Nov. 10 to Jan. 31. 

Muskrat: 

Trapping—No limit—. 

Nov. 10 to May 15. 

Otter (land only): 

Trapping—Umt 14(A)— 

Nov. 10 to Mar. 31. 

No limit. 

Trapping—Unit 14(C)— 

Nov. 10 to Feb. 28. 

No limit. 

Wolf. 

Hunting—Unit 14(A)—4 

Aug. 10 to Apr. 30. 

Wolves. 

Trapping—No limit .. 

Nov. 10 to Mar. 31. 

Hunting—Unit 14(0—1 

Aug. 10 to Apr. 30. 

Wolf. 

Trapping—No limit. 

Nov. 10 to Feb. 28. 


Beg limit* Open season 


Wolverine: 

Hunting—1 Wolverine_Sept 1 to Mar. 31. 

Trapping—No limit_ Nov. 10 to Feb. 28. 

Grouse (Spruce, Blue. 

Ruffed, end Sharp-tailed): 

Unit 14(A)—15 per day. Aug. 10 to Mar. 31. 
30 in possession. 

Unit 14(C)—5 per day. 10 Sept 8 to Mar. 31. 
in possession. 

Ptarmigan (Rock, WHtow. 
and White-tailed): 

Unit 14(A)—10 per day. Aug. 10 to Mar. 31. 
20 in possession. 

Unit 14(0—10 per day. Sept. 8 to Mar. 31. 
20 in Dossession. 

Remainder of Unit 14— Aug. 10 to Mar. 31. 
20 per day. 40 in pos¬ 
session. 


(15) GMU 15. 

(i) Game Management Unit 15 consists 
of that portion of the Kenai Peninsula 
and adjacent islands draining into the 
Gulf of Alaska, Cook Inlet and 
Tumagain Arm from Gore Point to the 
point where longitude line 150 # 00' W. 
crosses the coast line of Chickaloon Bay 
in Tumagain Arm, including that area 
lying west of longitude line lSOW W. to 
the mouth of the Russian River, then 
southerly along the Chugach National 
Forest boundary to the upper end of 
Upper Russian Lake; and including the 
drainages into Upper Russian Lake west 
of the Chugach National Forest 
boundary; 

(A) Unit 15(A) consists of the portion 
of Unit 15 north of the Kenai River and 
Skilak Lake; 

(B) Unit 15(B) consists of that portion 
of Unit 15 south of the Kenai River and 
Skilak Lake, and north of the Kasilof 
River, Tustumena Lake, Glacier Creek, 
and Tustumena Glacier; 

(C) Unit 15(C) consists of the 
remainder of Unit 15; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Kenai Controlled Use Area, 
consisting of that portion of Unit 15(A) 
north of the Sterling Highway, is closed 
during moose-hunting season to the use 
of aircraft for hunting moose, including 
transportation of a moose hunter or 
moose part; however, this does not 
apply after 12:01 a.m., September 11, and 
does not apply to transportation of a 
moose hunter or moose part by aircraft 
between publicly owned airports in the 
Controlled Use Area or between a 
publicly owned airport within the area 
and points outside of the area; 

(B) the Lower Kenai Controlled Use 
Area, consisting of Unit 15(C), is closed 
to the use of any motorized vehicle 
except an aircraft or boat for hunting 
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moose from September 11 through 
September 20, including transportation 
of a moose hunter or moose part; 
however this does not apply to a 
motorized vehicle on a State- or 
Borough-maintained highway or on the 
gravel portion of Oilwell and Brody 
Roads; 

(C) the Skilak Loop Management 
Area; consisting of that portion of Unit 
15(A) bounded by a line beginning at the 
eastern most junction of the Sterling 
Highway and the Skilak Loop (milepost 
76.3). then due south to the south bank 
of the Kenai River, then southerly along 
the south bank of the Kenai River to its 
confluence with Skilak Lake, then 
westerly along the north shore of Skilak 
Lake to Lower Skilak Lake Campground, 
then northerly along the Lower Skilak 
Lake Campground Road and the Skilak 
Loop Road to its western most junction 
with the Sterling Highway, then easterly 
along the Sterling Highway to the point 
of beginning; is closed to hunting and 
trapping except that small game may be 
taken only from October 1 through 
March 1 by bow and arrow only, and 
antleriess moose may be taken by 
permit only; 

(iii) The following areas are closed to 
the trapping of furbearers for 
subsistence as indicated— 

(A) within the city limits of Homer 
(Unit 15) as those limits existed in 
November 1987, 

(B) the Skilak Loop Wildlife 
Management Area, 

(C) that portion of Unit 15(B) east of 
the Kenai River, Skilak Lake, Skilak 
River, and Skilak Glacier is closed to the 
trapping of marten. 


Bag Hmits 

Open season 

Black Bear 

Unrt 15—3 beers.__ 

July 1 to June 30 

Beaver 

Trapping—20 Beaver per 

Dec 1 to Mar. 31. 

season. 

Coyote: 

Hunting—No limit „. 

Sept 1 to Apr. 30 

Trapping—No fimit_ 

Nov. 10 to Feb. 28 

Fox. Red (mducfcng Cross, 

Black and Silver Phases): 
Trapping—1 Fox. 

Nov. 10 to Feb. 28. 

Hares (Snowshoe and 
Arctic): 

Hunting—No limit_ 

Marten. 

Trapping—Unit 15(B)— 

July 1 to June 30. 

No open season. 

that portion east of the 
Kenai River, Skilak 
Lake, Skilak River and 
Skilak Glacier. 
Remainder of Unit 15- 

Nov. 10 to Jan. 31. 

No limit 

Mink and Weasel: 

Trapping—No fcmit_ 

Nov. 10 to Jan 31. 

Muskrat 

Trapping—No limit. 

Nov. 10 to May 15. 


Bag limits 

Open season 

Otter (land only): 


Trapping—Unit 15(A), 

(B)—No limit 

Nov. 10 to Jan. 31. 

Trapping—Unit 15(C)— 
No limit 

Wolf: 

Nov. 10 to Feb. 28. 

Hunting—1 Wolf_ 

Aug. 10 to Apr. 30. 

Trapping—No limit_ 

Wolverine: 

Nov. 10 to Feb. 28. 

Hunting—Unit 15—1 

Wolverine. 

Sept 1 to Mar. 31. 

Trapping—Unit 15(B) and 
(C)—No limit 

Grouse (Spruce. Blue, 
Ruffed, and Sharp-tailed): 

Nov. 10 to Feb. 28. 

15 per day, 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

Aug. 10 to Mar. 31. 

Unit 15(A) and (B)—20 
per day. 40 in posses¬ 
sion. 

Aug. 10 to Mar. 31. 

Unit 15(0—20 per day, 
40 in possession. 

Aug. 10 to Dec. 31. 

5 per day. 10 in posses¬ 
sion. 

Jan. 1 to Mar 31 

(16) GMU16. 



(i) Game Management Unit 16 consists 
of the drainages into Cook Inlet between 
Redoubt Creek and the Susitna River, 
including Redoubt Creek drainage, 
Kalgin Island, and the drainages on the 
west side of the Susitna River (including 
the Susitna River) upstream to its 
junction with the Chulitna Riven the 
drainages into the west side of the 
Chulitna River (including the Chulitna 
River) upstream to the Tokositna River, 
and drainages into the south side of the 
Tokositna River upstream to the base of 
the Tokositna Glacier, including the 
drainage of the Kahiltna Glacier 

(A) Unit 16(A) consists of that portion 
of Unit 16 east of the east bank of the 
Yentna River from its mouth upstream to 
the Kahiltna River, east of the east bank 
of the Kahiltna River, and east of the 
Kahiltna Glacier; 

(B) Unit 16(B) consists of the 
remainder of Unit 16; 

(ii) Public Lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) lands within Mount McKinley 
National Park as it existed prior to 
December 2,1980 are closed to 
subsistence. Denali National Preserve 
and lands added to Denali National 
Park on December 2.1980, are open to 
subsistence; 


(B) [Reserved]. 


Bag limits 

Open season 

Black Bear. 


Unit 16—3 bears—. 

July 1 to June 30. 

Caribou. 

Unit 16—1 caribou.-.. 

Aug. 10 to Oct 31 


Bag limits 

Open season 

Moose: 


Unit 16(B)—Redoubt Bay 
Drainages south and 
west of. and Including 
the Kustatan River 
drainage—1 bull. 

Sept 1 to Sept 15. 

Remainder of Unit 

Sept 1 to Sept. 30 

16(b)—1 moose; how¬ 
ever, antleriess moose 
may be taken only 
from Sept 25-Sept 30 
and from Dec 1 to 
Feb 28 by Federal 
registration permit only . 

Beaver 

Dec. 1 to Feb. 28. 

Trapping—30 Beaver per 
season. 

Coyote: 

Nov. 10 to Apr. 30. 

Hunting—2 Coyotes - 

Sept 1 to Apr. 30. 

Trapping—No limit _ 

Fo*. Red (including Cross. 
Black and Silver Phases) 

Nov. 10 to Mar 31 

Hunting—2 Foxes_ 

Sept 1 to Feb. 15. 

Trapping—No limit.«... 

Hares (Snowshoe and 
Arctic): 

Nov. 10 to Feb. 28. 

Hunting—No limit_ 

Lynx: 

July 1 to June 30. 

Hunting—2 Lynx _ 

Dec. 15 to Jan. 15. 

Trapping—No fcmit - 

Marten: 

Dec. 15 to Jaa 15. 

Trapping—No limit _ 

Mink and Weasel: 

Nov. 10 to Jan. 31. 

Trapping—No limit_ 

Muskrat 

Nov. 10 to Jan. 31. 

Trapping—No fcmit- . 

Otter (land only): 

Nov. 10 to June 10. 

Trapping—No fcrrfct . . 

Wolf: 

Nov. 10 to Mar. 31. 

Hunting— 4 Wolves_ 

Aug. 10 to Apr. 30. 

Trapping—No limit . . 

Wolverine. 

Nov 10 to Mar. 31. 

Hunting—1 Wolverine_ 

Sept 1 to Mar. 31. 

Trapping—No limit. . 

Grouse (Spruce, Blue. 
Ruffed, and Sharp-tailed): 

Nov. 10 to Feb. 28. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

Aug. 10 to Mar. 31. 

20 per day. 40 in posses¬ 
sion. 

Aug. 10 to Mar. 31. 

(17) GMU 17. 



(i) Game Management Unit 17 consists 
of drainages into Bristol Bay and the 
Bering Sea between Etolin Point and 
Cape Newenham, and all islands 
between these points, including 
Hagemeister Island and the Walrus 
Islands; 

(A) Unit 17(A) consists of the 
drainages between Cape Newenham 
and Cape Constantine, and Hagemeister 
Island and the Walrus Islands; 

(B) Unit 17(B) consists of the 
Nushagak River drainage upstream from 
and including the Mulchatna River 
drainage, and the Wood River drainage 
upstream from the outlet of Lake 
Beverley; 

(C) Unit 17(C) consists of the 
remainder of Unit 17; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
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subsistence take is restricted as 
specified— 

(A) all islands and adjacent waters 
within one-half mile of each island in 
the Walrus Islands State Game 
Sanctuary, as described in Alaska 
Statute 16.20.110, except for those 
islands known as the Twins and their 
adjacent waters are closed to hunting; 

(B) the Upper Mulchatna Controlled 
Use Area consisting of Unit 17(B), is 
closed to the use of any motorized 
vehicle, except aircraft and boats and in 
legally permitted hunting camps, for 
hunting big game from August 1 to 
November 1, including transportation of 
big game hunters and parts of big game. 

(C) the Western Alaska Brown Bear 
Management Area consisting of Unit 
17(A), that portion of 17(B) draining into 
Nuyakuk Lake and Tikchik Lake, Unit 
18, and that portion of Unit 19(A) and 
(B) downstream of and including the 
Aniak River drainage is open to brown 
bear hunting by State registration permit 
in lieu of a resident tag; no resident tag 
is required for taking brown bears in the 
Western Alaska Brown Bear 
Management Area, provided that the 
hunter has obtained a State registration 
permit prior to hunting; aircraft may not 
be used in the Western Alaska Brown 
Bear Management Area in any manner 
for brown bear hunting under the 
authority of a brown bear State 
registration permit, including 
transportation of hunters, bears or parts 
of bears; however, this does not apply to 
transportation of bear hunters or bear 
parts by regularly scheduled flights to 
and between communities by carriers 
that normally provide scheduled service 
to this area, nor does it apply to 
transportation of aircraft to or between 
publicly owned airports; 

(iii) the following areas are closed to 
the trapping of furbearers for 
subsistence as indicated; all islands 
within the Walrus Islands State Game 
Sanctuary as described in Alaska 
Statute 16.20.110. 


Bag limits Open season 


Black Bear: 

Unit 17—3 bears .. July 1 to June 30. 

Brown Bear: 

Unit 17(A) and that por* Sept. 1 to May 31. 
tion of Unit 17(B) 
draining into the Nuya¬ 
kuk Lake and Tikchik 
Lake—1 bear. 

Remainder of Unit Sept. 20 to Oct. 10 
17(B)—1 bear every May 10 to May 25. 
four regulatory years. 

Unit 17(C)—1 bear every Sept. 10 to Oct. 10. 
four regulatory years. Apr. 10 to May 25. 


Bag limits 


Unit 17(8) and (C)—that 
portion of 17(C) east of 
the Nushagak River—4 
caribou; however, no 
more than 2 caribou 
may be taken Aug. 10- 
Aug. 31, and no more 
than 1 canbou may be 
taken SepL 1-Nov. 30. 
Sheep: 

Unit 17—1 ram with full 
curl horn or larger. 
Moose: 

Unit 17(B)—that portion 
that includes ail the 
Mulchatna River drain¬ 
age upstream from and 
including the Chilchitna 
River drainage—1 bull. 
Remainder of Unit 
17(B)—1 bull; however, 
during the period Aug. 
20-Aug. 31 bull moose 
may be taken by State 
registration permit only. 
Unit 17(C)—that portion 
that includes the 
lowithla drainage and 
Sunshine Valley and all 
lands west of Wood 
River and south of 
Aleknagik Lake—1 bull; 
however, during the 
period Aug. 20-Aug. 
31 bull moose may be 
taken by State registra¬ 
tion permit only. 
Remainder of Unit 
17(C)—1 bull; however, 
during the period Aug. 
20-Aug. 31 bull moose 
may be taken by State 
registration permit only. 
Beaver: 

T rapping—Unit 17(A)— 
20 Beaver per season. 
Trapping—Unit 17(B) and 
(0—20 Beaver per 
season. 

Coyote: 

Hunting—2 Coyotes . 

Trapping—No limit . 

Fox, Arctic (Blue and White 
Phase): 

Hunting—No limit . 

Trapping—No limit . 

Fox. Red (including Cross. 
Black and Silver Phases): 

Hunting—2 Foxes . 

Trapping—No limit . 

Hares (Snowshoe and 
Arctic): 

Hunting—No limit . 

Lynx: 

Hunting—2 Lynx . 

Trapping—No limit . 

Marten: 

Trapping—No limit ___ 

Mink and Weasel: 

Trapping—No limit . 

Muskrat: 

Trapping—No limit _ 

Otter (land only): 

Trapping—No limit . 

Wolf: 

Hunting—10 Wolves. 

Trapping—No limit _ 

Wolverine: 

Hunting—1 Wotvenne . 

Trapping—No limit . 


Open season 

Bag Hmits 

Open season 


Grouse (Spruce, Blue, 


Aug. 10 to Mar. 31. 

Rutted, and Sharp-tailed): 


15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

Aug. 10 to Apr. 30. 


20 per day. 40 in posses¬ 
sion. 

Aug. 10 to Apr. 30. 

Aug. 10 to Sept. 20. 

(18) GMU 18. 


(i) Game Management Unit 18 consists 


Sept 1 to Sept. 20. 


Aug. 20 to Sept. 2. 
Dec. 1 to Dec. 31. 


of that area draining into the Yukon and 
Kuskokwim Rivers downstream from a 
straight line drawn between Lower 
Kalskag and Paimiut and the drainages 
flowing into the Bering Sea from Cape 
Newenham on the south to and 
including the Pastolik River drainage on 
the north; Nunivak. St. Matthew, and 
adjacent islands between Cape 
Newenham and the Pastolik River; 


Aug. 20 to SepL 15. 


Aug. 20 to Sept. 15 
Dec. 1 to Dec. 31. 


Jan. 1 to Jan. 31. 
Jan. 1 to Feb. 28. 


Sept. 

1 to Apr. 30. 

Nov. 

10 to Mar. 31. 

Dec. 

1 to Mar 15. 

Nov. 

10 to Feb. 20. 

Sept. 

1 to Feb. 15. 

Nov. 

10 to Feb. 20. 

July 

1 to June 30. 

Nov. 

10 to Feb. 28 

Nov. 

10 to Feb. 28. 

Nov. 

10 to Feb. 28. 

Nov. 

10 to Feb. 28. 

Nov. 

10 to June 10. 

Nov. 

10 to Mar. 31. 

Aug. 

10 to Apr. 30. 

Nov. 

10 to Mar. 31. 

Sept 

. 1 to Mar. 31. 

Nov. 

10 to Feb. 28. 


(ii) Public lands within the following 
area are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Kalskag Controlled Use Area 
consisting of that portion of Unit 18 
bounded by a line from Lower Kalskag 
on the Kuskokwim River, northwesterly 
to Russian Mission on the Yukon River, 
then east along the north bank of the 
Yukon River to the old site of Paimiut, 
then back to Lower Kalskag is closed to 
the use of aircraft for hunting big game, 
including transportation of any big game 
hunter and big game part; however, this 
does not apply to transportation of a big 
game hunter or big game part by aircraft 
between publicly owned airports in the 
controlled use area or between a 
publicly owned airport within the area 
and points outside the area; 

(B) the Western Alaska Brown Bear 
Management Area consisting of Unit 
17(A), that portion of 17(B) draining into 
Nuyakuk Lake and Tikchik Lake, Unit 
18, and that portion of Unit 19(A) and 
(B) downstream of and including the 
Aniak River drainage is open to brown 
bear hunting by State registration permit 
in lieu of a resident tag; no resident tag 
is required for taking brown bears in the 
Western Alaska Brown Bear 
Management Area, provided that the 
hunter has obtained a State registration 
permit prior to hunting; aircraft may not 
be used in the Western Alaska Brown 
Bear Management Area in any manner 
for brown bear hunting under the 
authority of a brown bear State 
registration permit, including 
transportation of hunters, bears or parts 
of bears; however, this does not apply to 
transportation of bear hunters or bear 
parts by regularly scheduled flights to 
and between communities by carriers 
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that normally provide scheduled service 
to this area, nor does it apply to 
transportation of aircraft to or between 
publicly owned airports. 


Bag limits 


Open season 


Black Bear 

Unit IS—<3 bears _ 

Brown Bear 

Untt 18—t bear _ 

Caribou: 

Unit 10—that portion 
south of the Yukon 
River—Kilbuck caribou 
herd; rural Alaska resi¬ 
dents domiciled in Tu- 
kjksak, Akiak, Akia- 
chak, Kwethluk, Bethel, 
Oscarvilie. Napaaskiak, 
Napakiak, Kasigiuk, At- 
mauthluak, Nunapit- 
chuk. Tuntutufiak, Eek, 
Qumhagak, Goodnews 
Bay. Platinum. Togiak. 
and Twin Hills, only. 
The numbor of permits 
available for these 
hunts will be deter¬ 
mined at a later date. 
There Is a total harvest 
quota of 130 caribou 
butts during the fall 
hunt administered by 
the Alaska Department 
of Fish and Game and 
the two Federal sub¬ 
sistence seasons. A 
Federal registration 
permit is required. 

Remainder of Unit 18— 
Public lands are closed 
to the taking of canbou 
by rural or non-rural 
Alaska residents and 
non-residents. 

Moose: 

Unit 18—that portion 
north and west of a 
bne from Cape Roman- 
zof to Kuzitvak Moun¬ 
tain, and then to 
Mountain Village, and 
west of but not includ¬ 
ing the Andreafsky 
Rrver drainage, and 
those portions con¬ 
tained in the Kanektok 
and Goodnews drain¬ 
ages. 

Remainder of Unit 18—1 
antlered moose. A 10 
day hunt falling some¬ 
time between Dec. 1 
and Feb 28 shall also 
be opened by an¬ 
nouncement of the 
Federal Subsistence 
Board. 

Public lands In Unit 18 
are closed to the hunt- 
rig of moose except 
by rural Alaska resi¬ 
dents of Unit 18 and 
Upper Kalskag. 

Beaver: 

Trapping—No limit_ 

Coyote: 

Hunting—2 Coyotes _ 

Trapping—No limit _..... 

Fox. Artie (Blue and White 

Phase): 

Hunting—2 Foxes _ 


July 1 to June 30. 

Sept 1 to May 31. 

Dec. 15 to Jan 9 
Feb. 23 to Mar. 15. 


Closed to all caribou 
hunting. 


Closed to all moose 
hunting. 


Sept 1 to Sept. 30; 
Winter season to be 
announced 


Nov. 1 to June 10. 

Sept 1 to Apr. 30. 
Nov 10 to Mar 31. 


Sept 1 to Apr 30 


Bag limits 

Open season 

Trapping—No limit_ 

Nov 10 to Mar. 31. 

Fox, Rod (including Cross, 
Black and Silver Phases): 

Hunting—10 Foxes; how¬ 
ever. no more than 2 
Foxes may be taken 
prior to Oct 1. 

Sept 1 lo Mar. 15. 

Trapping—No limit_ 

Hares (Snowshoe and 
Arctic): 

Nov. 10 to Mar 31. 

No limit... . 

Juty 1 to June 30 

Lynx; 

Hunting—2 Lynx_ 

Nov 10 to Mar 31 

Trapping—No limit™_ 

Marten: 

Nov. 10 to Mar 31. 

Trapping—No limit__ 

Mink and Weasel: 

Nov 10 to Mar. 31. 

Trapping—No limit. 

Nov 10 to Jan. 31. 

Muskrat 

Trapping—No limit _.... 

Otter (land only y. 

Nov 10 to Juno 10. 

Trapping—No limit_ 

Wolf: 

Nov. 10 to Mar 31. 

Hunting—4 Wolves.™ _ 

Aug. 10 to Apr. 30. 

Trapping—No limit. 

Wofverme: 

Nov. 10 to Mar 31. 

Hunting—1 Wolvertne. 

Sept. 1 to Mar. 31. 

Trapping—No limit.. 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 

Nov. 10 to Mar. 31. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

Aug. 10 to Apr 30. 

20 per day. 40 In posses¬ 
sion. 

Aug. 10 to Apr. 30. 


(19) GMU 19. 

(i) Game Management Unit 19 consists 
of the Kuskokwim River drainage 
upstream from Lower Kalskag; 

(A) Unit 19(A) consists of the 
Kuskokwim River drainage downstream 
from and including the Moose Creek 
drainage on the north bank and 
downstream from and including the 
Stony River drainage on the south bank, 
excluding Unit 19(B); 

(B) Unit 19(B) consists of the Aniak 
River drainage upstream from and 
including the Salmon River drainage, the 
Holitna River drainage upstream from 
and including the Bakbuk Creek 
drainage, that area south of a line from 
the mouth of Bakbuk Creek to the radar 
dome at Sparrevohn Air Force Base, 
including the Hoholitna River drainage 
upstream from that line, and the Stony 
River drainage upstream from and 
including the Can Creek drainage; 

(C) Unit 19(C) consists of that portion 
of Unit 19 south and east of a line from 
Benchmark M#1.28 (approximately 1.26 
miles south of the northwest comer of 
the original Mt. McKinley National Park 
boundary) to the peak of Lone 
Mountain, then due west to Big River, 
including the Big River drainage 
upstream from that line, and including 
the Swift River drainage upstream from 
and including the North Fork drainage; 


(D) Unit 19(D) consists of the 
remainder of Unit 19; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted a 9 
specified— 

(A) lands within Mount McKinley 
National Park as it existed prior to 
December 2.1980, are closed to 
subsistence uses. Denali National 
Preserve and lands added to Denali 
National Park on December 2.1980, are 
open to subsistence uses; 

(B) the Upper Kuskokwim Controlled 
Use Area consisting of that portion of 
Unit 19(D) upstream from the mouth of 
Big River including the drainages of the 
Big River, Middle Fork, South Fork, East 
Fork, and Tonzona River, and bounded 
by a line following the west bank of the 
Swift Fork (McKinley Fork) of the 
Kuskokwim River to 152 # 50' W. long., 
then north to the boundary of Denali 
National Preserve, then following the 
western boundary of Denali National 
Preserve north to its intersection with 
the Minchumina-Telida winter trail, then 
west to the crest of Telida Mountain, 
then north along the crest of Munsatli 
Ridge to elevation 1,610, then northwest 
to Dyckman Mountain and following the 
crest of the divide between the 
Kuskokwim River and the Nowitna 
drainage, and the divide between the 
Kuskokwim River and the Nixon Fork 
River to Loaf bench mark on Halfway 
Mountain, then south to the west side of 
Big River drainage, the point of 
beginning, is closed during moose 
hunting seasons to the use of aircraft for 
hunting moose, including transportation 
of any moose hunter or moose part 
however, this does not apply to 
transportation of a moose hunter or 
moose part by aircraft between publicly 
owned airports in the Controlled Use 
Area or between a publicly owned 
airport within the area and points 
outside the area; 

(C) the Holitna-Hoholitna Controlled 
Use Area consisting of the waters of the 
Holitna River downstream from 
Kashegelok, the Titnuk River 
downstream from Fuller Mountain and 
the Hoholitna River downstream from 
the confluence of the South Fork and 
main Hoholitna River is closed to the 
use of any boat equipped with inboard 
or outboard motor(s) with an aggregate 
horsepower in excess of manufacturer’s 
rating of 40 horsepower for the purpose 
of taking big game, including 
transportation of big game hunters or 
parts of big game during the period 
August 1 to November 1; 

(D) the Western Alaska Brown Bear 
Management Area consisting of Unit 
17(A), that portion of 17(B) draining into 
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Nuyakuk Lake and Tikchik Lake, Unit 
18. and that portion of Unit 19(A) and 
(B) downstream of and including the 
Aniak River drainage is open to brown 
bear hunting by State registration permit 
in lieu of a resident tag; no resident tag 
is required for taking brown bears in the 
Western Alaska Brown Bear 
Management Area, provided that the 
hunter has obtained a State registration 
permit prior to hunting; aircraft may not 
be used in the Western Alaska Brown 
Bear Management Area in any manner 
for brown bear hunting under the 
authority of a brown bear State 
registration permit, including 
transportation of hunters, bears or parts 
of bears; however, this does not apply to 
transportation of bear hunters or bear 
parts by regularly scheduled flights to 
and between communities by carriers 
that normally provide scheduled service 
to this area, nor does it apply to 
transportation of aircraft to or between 
publicly owned airports. 


Bag limits 

Open season 

Black Bear. 

Unit 19—3 bears ... 

July 1 to June 30. 

Brown Bear 

Unit 19(A) and (B) that 

Sept. 1 to May 31. 

portion which Is down¬ 
stream of and Including 
the Aniak River drain¬ 
age—1 bear. 

Remainder ol Unit 19(A), 

Sept. 10 to May 25. 

(B). and <D)—1 bear 
every four regulatory 
years. 

Caribou: 

Unit 19(A) north of Kus¬ 

Aug. 10 to Sept. 30. 

kokwim River—1 can- 

Nov. 1 to Feb. 28. 

bou. 

Unit 19(A) south of the 

Aug. 10 to Mar 31. 

Kuskokwim River, and 
Unit 19(B) (excluding 
rural Alaska residents 
of Lime Village)—4 
caribou. 

Unit 19(C)—1 caribou. 

Aug. 10 to Oct 10. 

Unit 19(D) south and 

Aug. 10 to Sept. 30. 

east of the Kuskokwim 

Nov. 1 to Jan. 31. 

River and North Fork 
of the Kuskokwim 
River—1 caribou. 

Unit 19(D)—Remainder— 

Aug. 10 to Sept. 30. 

1 caribou. 

Unit 19—Rural Alaska 

July 1 to June 30. 

residents domiciled in 
Ume Village only, no 
individual bag limit but 
a village harvest quota 
of 200 caribou; cows 
and calves may not be 
taken from Apr. 1-Aug. 
9. 

Sheep: 

Unit 19—1 ram with 7/8 

Aug. 10 to Sept. 20. 

Curl. 

Moose: 

Unit 19—Rural Alaska 

July 1 to June 30. 

residents of Lime Vil¬ 
lage only—No individ¬ 
ual bag limit, but a vil¬ 
lage harvest quota of 
40 moose; either sex. 



Bag limits 


Open season 


Unit 19(A)—1 moose; 

however. an tier less 


Sept. 5 to Sept 25. 
Jan. 1 to Jan. 10. 


moose may be taken 
only from Jan. 1-Jan. 
10 and Feb. 1-Feb. 5. 

Unit 19(B)—1 boll .. 

Unit 19(C)—1 boll _ 

Unit 19(D)—that portion 
of the Upper Kuskok- 
wim Controlled Use 


Feb. 1 to Feb. 5. 


Sept. 1 to Sept. 30. 
Sept. 1 to Oct 10. 
Sept. 1 to Sept. 10. 


Area within the North 
Fork drainage up¬ 
stream from the conflu¬ 
ence of the South Fork 
to the mouth of the 
Swift Fork—1 bull. 

Unit 19(D)—remainder of 
the Upper Kuskokwim 
Controlled Use Area- 


Sept. 1 to Sept. 30. 
Dec. 1 to Feb. 28. 


1 bull. 

Unit 19(D)—Remainder— 
1 bull. 

Beaver. 


Sept 1 to Sept 30. 
Dec. 1 to Dec. 15. 


Trapping — No limit .. 

Coyote: 

Hunting—2 Coyotes .. 

Trapping—No limit .... 

Fox. Red (including Cross. 

Black and Silver Phases): 

Hunting—10 Foxes; how¬ 
ever. no more than 2 
Foxes may be taken 
prior to Oct. 1. 

Trapping—No limit . 

Hares (Snowshoe and 

Arctic): No limit 
Lynx: 

Hunting—2 Lynx _ 

Trapping—No limit ..... 

Marten: Trapping—No limit 
Mink and Weasel: 

Trapping—No limit .. 

Muskrat: 

Trapping—No limit . 

Otter (land only): 

Trapping—No limit... . 

Wolf: 

Hunting—10 Wolves . 

Trapping—No limit _ 

Wolverine: 

Hunting—1 Wolverine . 

Trapping—No limit . 

Grouse (Spruce. Blue. 

Ruffed, and Sharp-tailed): 

15 per day. 30 in posses¬ 
sion. 


Nov. 1 to Apr. 15. 

Sept. 1 to Apr. 30. 
Nov. 1 to Mar. 31. 


Sept 1 to Mar. 15. 


Nov. 1 to Mar. 31. 
July 1 to June 30. 


Nov. 1 to Feb. 28. 
Nov. 1 to Feb. 28. 
Nov. 1 to Feb. 28. 

Nov. 1 to Feb. 28. 

Nov. 1 to June 10. 

Nov. 1 to Apr 15. 

Aug. 10 to Apr. 30. 
Nov. 1 to Mar. 31. 

Sept. 1 to Mar. 31. 
Nov. 1 to Mar. 31. 


Aug. 10 to Apr. 30. 


Ptarmigan (Rock, Willow, 
and White-tailed): 

20 per day. 40 in posses¬ 
sion. 


Aug. 10 to Apr. 30./ 


(20) GMU 20. 

(i) Unit 20 consists of the Yukon River 
drainage upstream from and including 
the Tozitna River drainage to and 
including the Hamlin Creek drainage, 
drainages into the south bank of the 
Yukon River upstream from and 
including the Charley River drainage, 
the Ladue River and Fortymile River 
drainages and the Tanana River 
drainage north of Unit 13 and 
downstream from the east bank of the 
Robertson Riven 

(A) Unit 20(A) consists of that portion 
of Unit 20 bounded on the south by the 
Unit 13 boundary, bounded on the ea9t 


by the west bank of the Delta River, 
bounded on the north by the north bank 
of the Tanana River from its confluence 
with the Delta River downstream to its 
confluence with the Nenana River, and 
bounded on the west by the east bank of 
the Nenana River; 

(B) Unit 20(B) consists of drainages 
into the north bank of the Tanana River 
from and including Hot Springs Slough 
upstream to and including the Banner 
Creek drainage; 

(C) Unit 20(C) consists of that portion 
of Unit 20 bounded on the east by the 
east bank of the Nenana River and on 
the north by the north bank of the 
Tanana River downstream from the 
Nenana River, 

(D) Unit 20(D) consists of that portion 
of Unit 20 bounded on the east by the 
east bank of the Robertson River and on 
the west by the west bank of the Delta 
River, and drainages into the north bank 
of the Tanana River from its confluence 
with the Robertson River downstream 
to. but excluding, the Banner Creek 
drainage; 

(E) Unit 20(E) consists of drainages 
into the south bank of the Yukon River 
upstream from and including the 
Charley River drainage, and the Ladue 
River drainage; 

(F) Unit 20(F) consists of the 
remainder of Unit 20; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) lands within Mount McKinley 
National Park as it existed prior to 
December 2,1980, are closed to 
subsistence uses; Denali National 
Preserve and lands added to Denali 
National Park on December 2,1980, are 
open to subsistence uses; 

(B) Delta Controlled Use Area 
consisting beginning at the confluence of 
Miller Creek and the Delta River then 
west to VABM Miller, then west to 
include all drainages of Augustana 
Creek and Black Rapids Glacier, then 
north and east to include all drainages 
of McGinnis Creek to its confluence 
with the Delta River, then east in a 
straight line across the Delta River to 
Mile 238.7 Richardson Highway, then 
north along the Richardson Highway to 
its junction with the Alaska Highway, 
then east along the Alaska Highway to 
the west bank of the Johnson River, then 
south along the west bank of the 
Johnson River and Johnson Glacier to 
the head of the Canwell Glacier, then 
west along the north bank of the 
Canwell Glacier and Miller Creek to the 
Delta Riven 

(C) the Dalton Highway Corridor 
Management Area, consisting of tnose 
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portions of Units 20. 24, 25. and 26 
extending five miles from each side of 
the Dalton Highway from the Yukon 
River to the Prudhoe Bay Closed Area, is 
closed to the use of motorized vehicles, 
except aircraft and boats, and licensed 
highway vehicles. The use of licensed 
highway vehicles is limited only to 
designated roads within the Dalton 
Highway Corridor Management Area; 

(D) Birch Lake and the area within 
one-half mile of Birch Lake (Mile 56 
Richardson Highway) is closed to the 
taking of big game; 

(E) Harding Lake and the area within 
one-half mile of Harding Lake (Mile 44 
Richardson Highway) is closed to the 
taking of big game; 

(F) Lost Lake and the area within one- 
half mile of Lost Lake (Mile 56 
Richardson Highway) is closed to the 
taking of big game with firearms and 
crossbows; 

(G) the Delta Junction Closed Area 
(Unit 20(D) near Delta Junction), which 
consists of that portion of Unit 20(D) 
bounded by a line beginning at the 
confluence of Donnelly Creek and the 
Delta River, then up Donnelly Creek to 
the Richardson Highway (Mile 238), then 
north along the east side of the highway 
to the “12 mile crossing trail** (Mile 
252.4), then east along the south side of 
the “12 mile crossing trail” and across 
Jarvis Creek to the 33-Mile Loop Road 
then northeast along the 33-Mile Loop 
Road to the intersection with the Alaska 
Highway (Mile 1414), then southeast 
along the north side of the Alaska 
Highway to the bridge at Sawmill Creek 
(Mile 1403.9), then down the west bank 
of Sawmill Creek to its confluence with 
Clearwater Creek and down the south 
bank of Clearwater Creek to its 
confluence with the Tanana River, then 
down the Tanana River to its confluence 
with the Delta River, and upstream 
along the east bank of the Delta River to 
the point of beginning at Donnelly 
Creek, is closed to the taking of moose; 

(H) the Glacier Mountain Controlled 
Use Area consisting of that portion of 
Unit 20(E) bounded by a line beginning 
at Mile 140 of the Taylor Highway, then 
north along the highway to Eagle, then 
west along the cat trail from Eagle to 
Crooked Creek, then from Crooked 
Creek southwest along the west bank of 
Mogul Creek to its headwaters on North 
Peak, then west across North Peak to 
the headwaters of Independence Creek, 
then southwest along the west bank of 
Independence Creek to its confluence 
with the North Fork of the Fortymile 
River, then easterly along the south 
bank of the North Fork of the Fortymile 
River to its confluence with Champion 
Creek, then across the North Fork of the 
Fortymile River to the south bank of 


Champion Creek and easterly along the 
south bank of Champion Creek to its 
confluence with Little Champion Creek, 
then northeast along the east bank of 
Little Champion Creek to its 
headwaters, then northeasterly in a 
direct line to Mile 140 on the Taylor 
Highway is closed to the use of any 
motorized vehicle for hunting, from 
August 5 to September 20; however, this 
does not prohibit motorized access via. 
or transportation of game on. the Taylor 
Highway or any airport; 

(I) the Wood River Controlled Use 
Area consisting of that portion of Unit 
20(A) bounded on the north by the south 
side of the Rex Trail beginning at its 
intersection with the Totatlanika River 
then easterly along the Rex Trail to Gold 
King airstrip, then from Gold King 
airstrip along the trail’s extension along 
the north side of Japan Hills to the 
Wood River; on the east by the Wood 
River, including the Wood River 
drainage upstream from and including 
the Snow Mountain Gulch Creek 
drainage; on the south by the divide 
separating the Yanert River drainage 
from the drainages of Healy Creek, 
Moody Creek, Montana Creek and the 
Wood Riven and on the west by the east 
bank of the Nenana River from the 
divide separating the drainage of the 
Yanert River and Montana Creek north 
to Healy Creek, then easterly along the 
south bank of Healy Creek to the north 
fork of Healy Creek, then along the 
north fork of Healy Creek to its 
headwaters, then along a straight line to 
the headwaters of Dexter Creek, then 
along Dexter Creek to the Totatlanika 
River, and then dowm the east bank of 
the Totatlanika River to the Rex Trail is 
closed to the use of any motorized 
vehicle except aircraft for big game 
hunting and transportation of any big 
game part, from August 1 through 
September 30; 

(J) the Macomb Plateau Controlled 
Use Area, consisting of that portion of 
Unit 20(D) south of the Alaska Highway, 
draining into the south side of the 
Tanana River between the east bank of 
the Johnson River upstream to Prospect 
Creek, and the east bank of Bear Creek 
(Mile 1357.3), is closed to the use of any 
motorized vehicle, except a floatplane 
on Fish Lake, for hunting or 
transportation of any game part, from 
August 10 through September 30; 

(K) the Yanert Controlled Use Area, 
consisting of that portion of Unit 20(A) 
drained by the Nenana River upstream 
from and including the Yanert Fork 
drainage, is closed to the use of any 
motorized vehicle, except aircraft, for 
big game hunting and transportation of 
any big game part; however, this does 
not prohibit motorized access via, and 


transportation of game on, the Parks 
Highway; 

(L) the Minto Flats Management Area 
consisting of that portion of Unit 20 
bounded by the Elliot Highway 
beginning at Mile 118, then northeasterly 
to Mile 96, then east to the Tolovana 
Hotsprings Dome, then east to the 
Winter Cat Trail, then along the Cat 
Trail south to the Old Telegraph Trail at 
Dunbar, then westerly along the trail to 

a point where it joins the Tanana River 
three miles above Old Minto, then along 
the north bank of the Tanana River 
(including all channels and sloughs 
except Swan Neck Slough), to the 
confluence of the Tanana and Tolovana 
Rivers and then northerly to the point of 
beginning, is open to moose hunting by 
permit only; 

(M) the Fairbanks Management Area 
consisting of the Goldstream subdivision 
(SEVi SE l /4. Section 28 and Section 33, 
Township 2 North, Range 1 West. 
Fairbanks Meridian) and that portion of 
Unit 20(B) bounded by a line from the 
confluence of Rosie Creek and the 
Tanana River, northerly along Rosie 
Creek to the divide between Rosie 
Creek and Cripple Creek, then down 
Cripple Creek to its confluence with 
Ester Creek, then up Ester Creek to its 
confluence with Ready Bullion Creek, 
then up Ready Bullion Creek to the 
summit of Ester Dome, then down Sheep 
Creek to its confluence with Goldstream 
Creek, then easterly along Goldstream 
Creek to its confluence with First 
Chance Creek, then up First Chance 
Creek to Tungsten Hill, then southerly 
along Steele Creek to its intersection 
with the Trans-Alaska Pipeline, then 
southerly along the pipeline right-of-way 
to the Chena River, then along the north 
bank of the Chena River to the Moose 
Creek dike, then southerly along Moose 
Creek dike to its intersection with the 
Tanana River, and then westerly along 
the north bank of the Tanana River to 
the point of beginning is open to moose 
hunting by bow and arrow only; 

(N) the Ferry Trail Management Area 
consisting of that portion of Unit 20(A) 
bounded on the north by the Rex Trail; 
on the west by the east bank of the 
Nenana River from its intersection with 
the Rex Trail south to the divide forming 
the north boundary of the Lignite Creek 
drainage; on the south by that divide 
easterly and southerly to the 
headwaters of Sanderson Creek at 
Usibelli Peak, then along a 
southwesterly line to the confluence of 
Healy Creek and Coal Creek, then 
upstream easterly along the south bank 
of Healy Creek to the north fork of 
Healy Creek, then along the north fork 
of Healy Creek to its headwaters; on the 
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east by a straight line from the 
headwaters of Healy Creek to the 
headwaters of Dexter Creek, then along 
Dexter Creek to the Totatlanika River, 
then down the ea9t bank of the 
Totatlanika River to the Rex Trail is 
open to caribou hunting by permit only; 

(O) the Healy-Lignite Management 
Area consisting of that portion of Unit 
20(A) that includes the entire Lignite 
Creek drainage, and that portion of the 
Nenana River drainage south of the 
Lignite Creek drainage and north of a 
boundary beginning at the confluence of 
the Nenana River and Healy Creek, then 
easterly along the south bank of Healy 
Creek to its confluence with Coal Creek, 
then northeasterly to the headwaters of 
Sanderson Creek at Usibelli Peak is 
open to hunting by bow and arrow only. 


Bag limits 


Black Bear 
Unit 20—3 
Brown Bear. 


Open season 


July 1 .to June 30. 


Unit 20—except Unit 

20(E)—1 bear every 
tour regulatory years. 

Caribou: 

Unit 20(E)—that portion 
drained by the Yukon 
River downstream from 
and including the Sev¬ 
enty-mile and Charley 
Rivers, the North Fork 
Fortymrfe River up¬ 
stream from and in¬ 
cluding Independence 
Creek, the Middle Fork 
FortymOe River up¬ 
stream from Fish 
Creek, and the Mosqui¬ 
to Fork Fortyrrvle Rrver 
upstream from and in¬ 
cluding Ketchumstuck 
Creek—1 canbou. 

Unit 20(E)—Remainder 
of Unit 20(E) accessi¬ 
ble by the Taylor High¬ 
way and associated 
trails, 89 described in 
the permit—1 canbou 
by State registration 
permit only; however, 
only butts may be 
taken poor to Dec. 1. 

Unit 20(F)—South of the 
Yukon River and west 


Sept 1 to May 31. 


Aug. 10 to Sept 30. 
Dec. 1 to Feb. 28. 


Aug. 10 to Sept 30 
Dec. 1 to Feb. 28. 


Aug. 10 to Sept 20. 


of the Dalton High¬ 
way—1 butt. 

Unit 20(F)—Tozitna River 
drainage—1 caribou; 

however, only bull cari¬ 
bou may be taken Aug. 
10-Sept 30. 

Remainder of Unit 
20(F)— 1 butt. 

Moose: 

Unit 20(A)—the Ferry 
Trail Management Area 
and the Yanert Con- 
trotted Use Area—1 
bull with a spike-fork or 
50-Inch antlers. 

Unit 20(A)—Remainder 1 
butt. 


Aug. 10 to Sept 30. 
Nov. 26 to Dec. 10. 
Mar. 1 to Mar. 15. 

Aug. 10 to Sept 30. 

Sept. 1 to Sept. 20. 

Sept 1 to Sept 20. 


Bag limits 

Open season 

Unit 20(B)—that portion 

Sept 1 to Sept 20. 

within the Mmto Flats 
Management Area—1 
butt by Federal regis¬ 
tration permit only 
(Source of permits— 
Yukon Flats National 
Wttdkfe Refuge, Fair- 
banka AK). 

Jan. 10 to Feb. 28. 

Unit 20(B)—the drainage 
of the Middle Fork of 
the Chena River and 
that portion of the 
Sale ha Rrver Drainage 
upstream from and in¬ 
cluding Goose Creek— 

1 butt. 

Sept 1 to Sept 2G 

Remainder of Unit 

20(B)—(except the 

Fairbanks Management 
Area; No subsist¬ 
ence)—1 butt. 

Sept 1 to Sept 20. 

Unit 20(C)—1 butt; how¬ 
ever, white-phased or 
partial albino (more 
than 50 percent white) 
moose may not be 
taken. 

Sept 1 to Sept 20. 

Unit 20(E)—that portion 
drained by the Ladue, 
Sixty-mile, and Forty- 
mile Rivers (all forks) 
from Mile 9V* to Mile 
145 Taylor Highway, 
including the Boundary 
Cutoff Road-1 butt. 

Sept 1 to Sept 18 

Remainder of Unit 

20(E)—that portion 

draining Into the Yukon 
River upstream from 
and inducing the Char¬ 
ley River drainage to 
and including the 
Boundary Creek drain¬ 
ages and the Taylor 
Highway from mile 145 
to Eagle—1 bull. 

Sept 5 to Sept. 25. 

Unit 20(F)—that portion 
wtthm the Dalton High¬ 
way Corridor Manage¬ 
ment Area—1 bull by 
Federal registration 

permit only. 

Sept 1 to Sept 25. 

Remainder of Unit 

20(F)—1 bull. 

Beaver 

Sept. 1 to Sept. 25. 

Trappmg—Umt 20(A)- 
25 Beaver per season. 

Nov. 1 to Apr. 15. 

Trapping—Unit 20(B)— 
Remainder of Unit 
20(B) and Unit 20(C). 
(E), and that portion of 
20(D) draining into the 
north bank of the 
Tanana River, including 
the islands in the 
Tanana River—25 

Beaver per season. 

Nov. 1 to Apr. 15. 

Trapping—Unit 20(D)— 
Remainder 15 Beaver 
per season. 

Feb. 1 to Apr; 15. 

Trapping—Unit 20(F)—50 
Beaver per season. 
Coyote: 

Nov. 1 to Apr. 15. 

Hunting—Unit 20—2 

Coyotes. 

Sept 1 to Apr. 30. 

Trapping—Unit 20(E)— 

No limit. 

Nov. 1 to Feb. 28. 

Trapping—Unit 20—Re¬ 
mainder (except 

20(D))—No limit 

Nov. 1 to Mar. 31. 


Bag Imits 

Open season 

Fox, Red (Including Cross, 
Black and Silver Phases): 
Hunting—10 Foxes; how¬ 

Sept 1 to Mar. 15. 

ever. no more than 2 
Foxes may be taken 
prior to Oct 1. 

Trapping-No Imit. .... 

Hares (Snowshoe and 
Arctic). 

No Imit....... 

Nov. 1 to Feb. 28. 

July 1 to June 30. 

Lynx: 

Hunting-Unit 20(E)—2 

Nov. 1 to Jan. 31. 

Lynx. 

Trapping—Unit 20(E)— 

Nov. 1 to Jan. 31. 

No limit 

Hunting—Unit 20—Re¬ 

Dec. 1 to Jan. 31. 

mainder (except (D)>— 

2 Lynx. 

Trapping—Unit 20—Re¬ 

Doc. 1 to Jan. 31. 

mainder (except 

20(D))—No Imit 

Marten: 

Trapping—No imit- 

Nov. 1 to Feb. 2a 

Mink and Weasel: 

Trapping—No imit. 

Nov. 1 to Feb. 28. 

Muskrat 

Trapping—Unit 20(E)— 

Sept 20 to June 10. 

No limit. 

Trapping—Unit 20-Re¬ 

Nov. 1 to June ia 

mainder (except 

20(D))—No imit 

Otter (land only): 

Trapping—No limit.. 

Nov. 1 to Apr. 15. 

Wolt 

Hunting-Unit 20-10 

Aug. 10 to Apr. 30. 

Wolves per season 
Trapping—Unit 20(E)— 

Oct 1 to Apr. 30. 

No limit 

Trapping—Unit 20—Re¬ 

Nov. 1 to Mar. 31. 

minder (except 

20(D))-No limit 
Wolverine: 

Hunting—1 Wolverine_ 

Sept 1 to Mar. 31, 

Trapping—No limit_ 

Nov. 1 to Feb. 28. 

Grouse (Spruce, Blue, 
Ruffed, and Sharp-tailed): 
Unit 20(D)— that portion 

Aug. 25 to Mar. 31. 

south of the Tanana 
River and west of the 
Johnson River—15 per 
day, 30 in possession, 
provided that not more 
than 5 per day and 10 
in possession are 
sharp-tatted grouse. 

Unit 20—Remainder—15 

Aug. 10 to Mar. 31. 

per day, 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

Unit 20—those portions 

Aug. 10 to Mar. 31. 

within five rrxles of 
Alaska Route 6 

(Steese Highway) and 
Alaska Route 5 (Taylor 
Highway, both to Eagle 
and the Alaska-Canada 
boundary) and that 
portion of Alaska 
Route 4 (Richardson 
Highway) south of 
Delta Junction—20 per 
day. 40 in possession. 

Unit 20—Remainder—20 

Aug. 10 Id Apr. 30. 

per day, 40 in posses¬ 
sion. 



(21) GMU 21. 

(i) Game Management Unit 21 consists 
of drainages into the Yukon River 
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upstream from Paimiut to but not 
including the Tozitna River drainage on 
the north bank and to, but not including 
the Tanana River drainage on the south 
bank; and excluding the Koyukuk River 
upstream and including from the Dulbi 
River drainage; 

(A) Unit 21(A) consists of the Innoko 
River drainage upstream from and 
including the Iditarod River drainage, 
and the Nowitna River drainage 
upstream from the Little Mud Riven 

(B) Unit 21(B) consists of the Yukon 
River drainage upstream from Ruby and 
east of the Ruby-Poorman Road, 
downstream from and excluding the 
Tozitna River and Tanana River 
drainages, and excluding the Nowitna 
River drainage upstream from the Little 
Mud River, and excluding the Melozitna 
River drainage upstream from Grayling 
Creek; 

(C) Unit 21(C) consists of the 
Melozitna River drainage upstream from 
Grayling Creek, and the Dulbi River 
drainage upstream from and including 
the Cottonwood Creek drainage; 

(D) Unit 21(D) consists of the Yukon 
River drainage from and including the 
Blackburn Creek drainage upstream to 
Ruby, including the area west of the 
Ruby-Poorman Road, excluding the 
Koyukuk River drainage upstream from 
the Dulbi River drainage, and excluding 
the Dulbi River drainage upstream from 
Cottonwood Creek; 

(E) Unit 21(E) consists of the Yukon 
River drainage from Paimiut upstream to 
but not including the Blackburn Creek 
drainage, and the Innoko River drainage 
downstream from the Iditarod River 
drainage; 

(ii) Public Lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Koyukuk Controlled Use Area 
consisting of those portions of Units 21 
and 24 bounded by a line from the north 
bank of the Yukon River at Koyukuk, 
then northerly to the confluences of the 
Honhosa and Kateel Rivers, then 
northeasterly to the confluences of Billy 
Hawk Creek and the Huslia River 
(65*57' N. lat., 156*41' W. long.), then 
easterly to the south end of Solsmunket 
Lake, then east to Hughes, then south to 
Little Indian River, then southwesterly 
to the crest of Hochandochtla Mountain, 
then southwest to the mouth of 
Cottonwood Creek then southwest to 
Bishop Rock, then westerly along the 
north bank of the Yukon River 
(including Koyukuk Island) to the point 
of beginning is closed during moose¬ 
hunting seasons to the use of aircraft for 
hunting moose, including transportation 
of any moose hunter or moose part; 
however, this does not apply to 


transportation of a moose hunter or 
moose part by aircraft between publicly 
owned airports in the controlled use 
area or between a publicly owned 
airport within the area and points 
outside the area; all hunters on the 
Koyukuk River passing the Department 
of Fish and Game operated check 
station at Ella’s Cabin (15 miles 
upstream from the Yukon on the 
Koyukuk River) are required to stop and 
report to department personnel at the 
check station; 

(B) Paradise Controlled Use Area 
consisting of that portion of Unit 21 
bounded by a line beginning at the old 
village of Paimiut, then north along the 
west bank of the Yukon River to 
Paradise, then northwest to the mouth of 
Stanstrom Creek on the Bonasila River, 
then northeast to the mouth of the Anvik 
River, then along the west bank of the 
Yukon River to the lower end of Eagle 
Island (approximately 45 miles north of 
Grayling), then to the mouth of the 
Iditarod River, then down the east bank 
of the Innoko River to its confluence 
with Paimiut Slough, then south along 
the eash bank of Paimiut Slough to its 
mouth, and then to the old village of 
Paimiut. is closed during moose hunting 
seasons to the use of aircraft for hunting 
moose, including transportation of any 
moose hunter or part of moose; 
however, this does not apply to 
transportation of a moose hunter or part 
of moose by aircraft between publicly 
owned airports in the Controlled Use 
Area or between a publicly owned 
airport within the area and points 
outside the area. 


Bag limits 

Open season 

Black Bear: 


Unit 21—3 bears.. 

Brown Bear: 

July 1 to June 30. 

Unit 21—1 bear every 
four regulatory years. 
Caribou: 

Sept. 1 to May 31. 

Unit 21 (A). (B). (C). and 
(E)—1 caribou. 

Aug. 10 to Sept. 30. 

Unit 21(D) North of the 

Aug. 10 to Sept. 30. 

Yukon River and east 

Winter season to be 

of the Koyukuk River 1 
caribou however, 2 
additional caribou may 
be taken during a 
winter season to be 
announced. 

announced. 

Unit 21(D)—Remainder 

(Western Arctic Cari¬ 
bou herd)—5 caribou 
per day. however, cow 
caribou may not be 
taken May 16—dune 
30. 

Moose: 

July 1 to June 30. 

Unit 21(A)—1 bull. 

Sept. 5 to Sept. 30. 
Nov. 1 to Nov. 30. 

Unit 21 (B) and (C>—1 
bull. 

Sept. 5 to Sept. 25. 


Bag limits 

Open season 

Unit 21(D)—1 moose; 

Sept. 5 to Sept. 25. 

antlerless moose may 
be taken only from 
Sept. 21—Sept 25 
and Feb. 1—Feb. 5; 
moose may not be 
taken within one-half 
mile of the Yukon 
River during the Febru¬ 
ary season. 

Feb. 1 to Feb. 5. 

Unit 21(E)—1 moose; 

Sept. 5 to Sept. 25. 

however, only bulls 
may be taken from 
. Sept. 5-Sept. 25. 

Beaver 

Feb. 1 to Feb 10. 

Unit 21(E) Trapping—No 
Limit 

Nov. 1 to June 1. 

Remainder of Unit 21— 
Trapping—No Limit 
Coyote: 

Nov. 1 to Apr 15. 

Hunting—2 Coyotes.. 

Sept. 1 to Apr. 30. 

Trapping—No limit__ 

Fox, Red (including Cross, 
Black and Silver Phases): 

Nov. 1 to Mar. 31. 

Hunting—10 Foxes; how¬ 
ever, no more than 2 
Foxes may be taken 
poor to Oct 1. 

Sept 1 to Mar. 15. 

Trapping—No limit_ 

Hares (Snowshoe and 
Arctic): 

Nov. 1 to Feb. 28. 

No limit.. 

Lynx: 

July 1 to June 30. 

Hunting—2 Lynx_ 

Nov. 1 to Feb. 28. 

Trapping—No Nmit. 

Marten: 

Nov. 1 to Feb. 28. 

Trapping—No limit.-.. 

Mink and Weasel: 

Nov. 1 to Feb. 28. 

Trapping—No limit.. 

Muskrat: 

Nov. 1 to Feb. 28. 

Trapping—No limit. 

Otter (land only): 

Nov. 1 to June 10. 

Trapping—No limit. 

Wolf: 

Nov. 1 to Apr. 15. 

Hunting—10 Wolves. 

Aug. 10 to Apr. 30. 

Trapping—No limit.. 

Wolvenne: 

Nov. 1 to Mar. 31. 

Hunting—1 Wolverine. 

Sept. 1 to Mar. 31. 

Trapping—No limit.. 

Grouse (Spruce, Blue, 
Ruffed, and Sharp-tailed): 

Nov. 1 to Mar. 31. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

Aug. 10 to Apr. 30. 

20 per day, 40 in posses¬ 
sion. 

Aug. 10 to Apr. 30. 


(22) GMU 22. (i) Game Management 
Unit 22 consists of Bering Sea, Norton 
Sound, Bering Strait, Chukchi Sea, and 
Kotzebue Sound drainages from, but 
excluding, the Pastolik River drainage in 
southern Norton Sound to, but not 
including, the Goodhope River drainage 
in Southern Kotzebue Sound, and all 
adjacent islands in the Bering Sea 
between the mouths of the Goodhope 
and Pastolik Rivers; 

(A) Unit 22(A) consists of Norton 
Sound drainages from, but excluding, 
the Pastolik River drainage to, and 
including, the Ungalik River drainage, 
and Stuart and Besboro Islands; 

(B) Unit 22(B) consists of Norton 
Sound drainages from, but excluding, 
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ihe Ungalik River drainage to, and 
including, the Topkok Creek drainage; 

(C) Unit 22(C) consists of Norton 
Sound and Bering Sea drainages from, 
but excluding, the Topkok Creek 
drainage to, and including, the Tisuk 
River drainage, and King and Sledge 
Islands; 

(D) Unit 22(D) consists of that portion 
of Unit 22 draining into the Bering Sea 
north of but not including the Tisuk 
River to and including Cape York, and 
St. Lawrence Island; 

(E) Unit 22(E) consists of Bering Sea. 
Bering Strait, Chukchi Sea, and 
Kotzebue Sound drainages from Cape 
York to. but excluding, the Goodhope 
River drainage, and including Little 
Diomede Island and Fairway Rock. 

(ii) [Reserved). 


Bag limits: 


Black Bear 

Unit 22—3 bears. 

Brown Bear 

Unit 22(C)—1 bear every 
four regulatory years 
Remainder of Unit 22—1 
bear every four regula¬ 
tory years. 

Caribou: 

Unit 22(A) and (B)-5 
caribou per day; how¬ 
ever. cow canbou may 
not be taken May 16- 
June 30- 
Moose: 

Unit 22(A)—1 bull. 

Unit 22(B)—1 moose, 
however. antlerless 
moose may be taken 
only from Dec. 1-Dec 
31—no person may 
take a cow accompa¬ 
nied by a calf. 

Unit 22(0—1 bull. 

Unit 22(D)—1 moose; 
however. antleriess 
moose may be taken 
only from Aug. 1-Oec. 
31—no person may 
take a cow accompa¬ 
nied by a calf 
Unit 22(E)—1 moose; No 
person may take a cow 
accompanied by a calf 
Beaver 

Trapping—Unit 22(A) and 
(B)—50 Beaver per 
season 

Trapping—Unit 22(C). 
(D). and (E)-50 
Beaver per season. 
Coyote: 

Hunting—2 Coyotes. 

Trapping—No limit. 

Fox. Arctic (Blue and White 
Phase) 

Hunting—2 Foxes.~ 

Trapping—No limit... 

Fox. Red (including Cross. 
Black and Silver Phases); 

Hunting—10 Foxes .... 

Trapping—No limit. 

Hares (Snowshoe and 
Arctic): 

No limit. 


Open season 


July 1 to June 30. 

Sept. 1 to Oct 31 
May 10 to May 25. 
Sept. 1 to Oct 31. 
Apr 15 to May 25. 


July 1 to June 30. 


Aug. 1 to Sept. 30. 
Dec. 1 to Jan. 31 
Aug 1 to Jan. 31 


Sept 1 to Sept 14. 
Aug 1 to Jan. 31. 


Aug 1 to Mar 31. 

Nov. 1 to June 10. 
Nov 1 to Apr 15 

Sept 1 to Apr. 30 
Nov 1 to Apr. 15. 

Sept. 1 to Apr 30. 
Nov 1 to Apr. 15 

Nov 1 to Apr. 15 
Nov 1 to Apr. 15 

July 1 to June 30 


Bag limits. 

Open season 

Lynx: 

Nov 1 to Apr 15 

Hunting—2 Lynx. 

Trapping—No limit. 

Marten: 

Nov 1 to Apr. 15 

Trapping—No limit- 

Mink and Weasel 

Nov 1 to Apr 15. 

Trapping—No limit. 

Muskrat: 

Nov 1 to Jan. 31 

Trapping—No limit....... 

Otter (land only) 

Nov 1 to June 10 

Trapping—No limit—. 

Wod 

Nov 1 to Apr 15. 

Hunting—No limit. 

Aug. 10 to Apr 30. 

Trapping—No limit.-. 

Wolvenne: 

Nov 1 to Apr 15. 

Hunting—1 Wolverine. 

Sept. 1 to Mar 31. 

Trapping—No limit.. 

Grouse (Spruce, Blue. 
Rutted, and Sharp-tailed): 

Nov 1 to Apr 15. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

Aug 10 to Apr 30. 

20 per day. 40 in posses¬ 
sion. 

Aug 10 to Apr 30. 


(23) GMU 23. 

(i) Game Management Unit 23 consists 
of Kotzebue Sound, Chukchi Sea, and 
Arctic Ocean drainages from and 
including the Goodhope River drainage 
to Cape Lisburne; 

(ii) Public lands within the following 
area are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Noatak Controlled Use Area, 
consisting of that portion of Unit 23 in a 
corridor extending five miles on either 
side of the Noatak River beginning at 
the mouth of the Kugururok River, and 
extending easterly along the Noatak 
River to the mouth of Sapun Creek, is 
closed for the period August 20- 
September 20 to the use of aircraft in 
any manner for big game hunting, 
including transportation of big game 
hunters or game; 

(B) the Northwest Alaska Brown Bear 
Management Area consisting of those 
portions of Unit 23, except the Baldwin 
Peninsula north of the Arctic Circle, Unit 
24 west of the Dalton Highway Corridor 
Management Area, and Unit 26(A) is 
open to brown bear hunting by State 
registration permit in lieu of a resident 
tag; no resident tag is required for taking 
brown bears in the Northwest Alaska 
Brown Bear Management Area, 
provided that the hunter has obtained a 
State registration permit prior to 
hunting; aircraft may not be used in the 
Northwest Alaska Brown Bear 
Management Area in any manner for 
brown bear hunting under the authority 
of a brown bear State registration 
permit, including transportation of 
hunters, bears or parts of bears; 
however, this does not apply to 
transportation of bear hunters or bear 


parts by regular scheduled flights to and 
between communities by carriers that 
normally provide scheduled service to 
this area, nor does it apply to 
transportation of aircraft to or between 
publicly owned airports. 


Bag limits 

Open season 

Black Bear 

Unit 23—3 bears.. 

July 1 to June 30 

Brown Bear 

Unit 23—except the 

Sept. 1 to May 31 

Baldwin Peninsula 


north of the Arctic 
Circle—1 bear 

Remainder of Unit 23—1 

Sept. 1 to Oct. 10. 

bear every four regula¬ 

Apr. 15 to May 25. 

tory years. 

Caribou- 

Unit 23—5 caribou per 

July 1 to June 30. 

day; however, cow car¬ 
ibou may not be taken 
May 16-June 30. 

Sheep: 

August. 10 to Sept. 

Unit 23—1 ram with 7/8 

curl horn or larger Unit 

20. 

23—that portion south 
and east of the Noatak 
River (excluding Gates 
of the Arctic National 
Park), a State registra¬ 
tion permit ts required 

A harvest quota will be 
announced before the 
permit hunt. 

Unit 23—1 sheep. In that 

Oct. 1 to Apr 30. 

portion of Unit 23 
south and east of the 
Noatak River (exclud¬ 
ing Gates of the Arctic 
National Park), the 
hunt will be closed 
when 30 sheep have 
been taken. From Oct. 
1-Apr 30. public lands 
will be closed to the 
taking of sheep, except 
by rural Alaska resi¬ 
dents of Unit 23 living 
north of the Arctic 
Circle. 

Moose: 

Unit 23—that portion 

July 1 to Mar 31 

north and west of and 
including the Kivalina 
River drainage—1 

moose, however, ant¬ 
lerless moose may be 
taken only from Sept. 
1-Mar 31; no person 
may take a cow ac¬ 
companied by a calf. 

Remainder of Unit 23—1 

Aug 1 to Mar 31. 

moose; however, ant¬ 
leriess moose may be 
taken only from Sept. 
1-Mar. 31; no person 
may take a cow ac¬ 
companied by a calf. 

Beaver: 

Trapping—Unit 23—the 

Nov 1 to June 10. 

Kobuk and Selawik 
River drainages—50 

Beaver per season. 
Trapping—Umt 23—Re¬ 

Nov. 1 to June 10. 

mainder—30 Beaver 

per season. 

Coyote 

Hunting—2 Coyotes .. 

.. Sept. 1 to Apr 30 

Trapping—No limit. 

.. Nov. 1 to Apr 15. 
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Bag limits 

Open season 

Fox, Arctic (Blue and White 
Phase): 


Hunting—2 Foxes.... 

Sept 1 to Apr. 30. 

Trapping—No limit. 

Fox, Red (including Cross, 
Black and Silver Phases): 

Nov. 1 to Apr. 15. 

Hunting—10 Foxes: how¬ 
ever, no more than 2 
Foxes may be taken 
poor to Oct. 1. 

Sepl 1 to Mar 15. 

Trapping—No limit. 

Hares (Snowshoe and 
Arctic): 

Nov. 1 to Apr. 15. 

No limit. 

lynx: 

July 1 to June 30 

Hunting—2 Lynx__ 

Dec. 1 to Jan. 15. 

Trapping—3 lynx... 

Marten: 

Dec. 1 to Jan. 15. 

Trapping—No Rmit.. 

Mink and Weasel: 

Nov. 1 to Apr. 15. 

Trapping—No limit_ 

Muskrat: 

Nov. 1 to Jan. 31. 

Trapping—No Hmtt. 

Otter (land only): 

Nov. 1 to June 10. 

T rapping—No limit_ 

Wolf: 

Nov. 1 to Apr. 15. 

Hunting-10 Wolves. 

Aug. 10 to Apr. 30. 

Trapping—No limit.. 

Wolvenne: 

Nov. 1 to Apr. 15. 

Hunting—1 Wolvenne. 

Sept. 1 to Mar. 31. 

Trapping—No limit.. 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 

Nov. 1 to Apr 15. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed): 

Aug. 10 to Apr. 30. 

20 per day, 40 m posses¬ 
sion. 

Aug. 10 to Apr. 30. 


(24) GMU 24. 

(i) Game Management Unit 24 consists 
of the Koyukuk River drainage upstream 
from but not including the Dulbi River 
drainage; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Dalton Highway Corridor 
Management Area, consisting of those 
portions of Units 20, 24, 25, and 26 
extending five miles from each side of 
the Dalton Highway from the Yukon 
River to the Prudhoe Bay Closed Area, is 
closed to the use of motorized vehicles, 
except aircraft and boats, and licensed 
highway vehicles. The use of licensed 
highway vehicles is limited only to 
designated roads within the Dalton 
Highway Corridor Management Area; 

(B) the Kanuti Controlled Use Area, 
consisting of that portion of Unit 24 
bounded by a line from the Betties Field 
VOR to the east side of Fish Creek Lake, 
to Old Dummy Lake, to the south end of 
Lake Todatonten (including all waters of 
these lakes), to the northernmost 


headwaters of Siruk Creek, to the 
highest peak of Double Point Mountain, 
then back to the Betties Field VOR, is 
closed during moose-hunting seasons to 
the use of aircraft for hunting moose, 
including transportation of any moose 
hunter or moose part; however, this does 
not apply to transportation of a moose 
hunter or moose part by aircraft 
between publicly owned airports in the 
controlled use area or between a 
publicly owned airport within the area 
and points outside the area; 

(C) the Koyukuk Controlled Use Area 
consists of those portions of Units 21 
and 24 bounded by a line from the north 
bank of the Yukon River at Koyukuk. 
then northerly to the confluences of the 
Honhosa and Kateel Rivers, then 
northeasterly to the confluences of Billy 
Hawk Creek and the Huslia River 
(65*57' N. lat., 156*41' W. long.), then 
easterly to the south end of Solsmunket 
Lake, then east to Hughes, then south to 
Little Indian River, then southwesterly 
to the crest of Hochandochtla Mountain, 
then southwest to the mouth of 
Cottonwood Creek then southwest to 
Bishop Rock, then westerly along the 
north bank of the Yukon River 
(including Koyukuk Island) to the point 
of beginning. The area is closed during 
moose-hunting seasons to the use of 
aircraft for hunting moose, including 
transportation of any moose hunter or 
moose part; however, this does not 
apply to transportation of a moose 
hunter or moose part by aircraft 
between publicly owned airports in the 
controlled use area or between a 
publicly owned airport within the area 
and points outside the area; all hunters 
on the Koyukuk River passing the 
Department of Fish and Game operated 
check station at Ella's Cabin (15 miles 
upstream from the Yukon on the 
Koyukuk River) are required to stop and 
report to department personnel at tlje 
check station; 

(D) the Northwest Alaska Brown Bear 
Management Area consisting of those 
portions of Unit 23, except the Baldwin 
Peninsula north of the Arctic Circle, Unit 
24 west of the Dalton Highway Corridor 
Management Area, and Unit 26(A) is 
open to brown bear hunting by State 
registration permit in lieu of a resident 
tag. No resident tag is required for 
taking brown bears in the Northwest 
Alaska Brown Bear Management Area, 
provided that the hunter has obtained a 
State registration permit prior to 
hunting. Aircraft may not be used in the 


Northwest Alaska Brown Bear 
Management Area in any manner for 
brown bear hunting under the authority 
of a brown bear State registration 
permit, including transportation of 
hunters, bears or parts of bears. 
However, this does not apply to 
transportation of bear hunters or bear 
parts by regularly scheduled flights to 
and between communities by carriers 
that normally provide scheduled service 
to this area, nor does it apply to 
transportation of aircraft to or between 
publicly owned airports. 


Bag Limits 

Open season 

Black Bear: 

Unit 24—3 bears. 

July 1 to June 30. 

Brown Bear 

Unit 24—that portion 

Sept. 1 to May 31. 

west of the Dalton 
Highway Corridor Man¬ 
agement Area—1 bear. 
Remainder of Unit 24—1 

Sept 1 to May 31. 

bear every four regula¬ 
tory years. 

Caribou: 

Unit 24—the Kanuti River 

Aug. 10 to Sept 30. 

drainage upstream 

from Kanuti, Chaiatna 
Creek, the Fish Creek 
drainage (including Bo¬ 
nanza Creek)—1 bull. 

Remainder of Unit 24—5 

July 1 to June 30. 

canbou per day: how¬ 
ever, cow caribou may 
not be taken May 16- 
June 30. 

Sheep: 

Unit 24—that portion 

Aug. 1 to Apr. 30 

within the Gates of the 
Arctic National Park—3 
sheep. 

Unit 24—that portion 

Aug. 10 to Sept 20. 

within the Dalton High¬ 
way Corridor Manage¬ 
ment Area: except. 
Gates of the Arctic Na¬ 
tional Park—1 ram with 
7/8 curl horn or larger 
by Federal registration 
permit only. 

Remainder of Unit 24—1 

Aug. 10 to Sept. 20. 

ram with 7/8 curl horn 
or larger. 

Moose: 

Unit 24—that portion 

Sept 5 to Sept. 25. 

within the Koyukuk 

Dec. 1 to Dec. 10. 

Controlled Use Area— 

Mar. 1 to Mar. 10. 

1 moose; however, 
antlerless moose may 
be taken only from 
Sept. 21-Sept. 25. 
Dec. 1-Dec 10, and 
Mar 1-Mar. 10. 

Unit 24—that portion that 

Aug. 1 to Dec. 31. 

includes the John 
River drainage up¬ 
stream from but ex¬ 
cluding the Hunt Fork 
drainage—1 moose. 
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Bag Units 

Open season 

Unit 24—tt>e Alatna River 

Aug. 25 to SepL 25. 

drainage upstream 

from and including 
Helpmejack Creek 

drainage, the John 
River drainage up¬ 
stream from and in¬ 
cluding the Maiemute 
Fork drainage and 
downstream from and 
including the Hunt Fork 
drainage, the Wild 
River drainage up¬ 
stream from and in¬ 
cluding the Michigan 
Creek drainage, and 
the North Fork Koyu- 
kuk River drainage 
north of the Betties/ 
Coldfoot winter trail—1 
moose; however, ant- 
lertess moose may be 
taken only from Sept. 
21-Sept. 25 and Mar. 
1-Mar 10. 

Mar 1 to Mar 10. 

Unit 24—that portion 
within the Dalton High¬ 
way Corridor Manage¬ 
ment Area; except. 
Gates of the Arctic Na¬ 
tional Park—1 bull by 
Federal registration 

permit only 

Aug 25 to Sept. 25. 

Remainder of Unit 24—1 
bull. Public lands m the 
Kanuti Controlled Use 
Area are closed to 
taking of moose, 
except by eligible rural 
Alaska residents. 

Beaver: 

Aug. 25 to Sept 25. 

Trapping—No limit. 

Coyote: 

Nov. 1 to Apr 15. 

Hunting—2 Coyotes....„ 

Sept. 1 to Apr. 30. 

Trapping—No limit. 

Fox, Red (including Cross. 
Black and Silver Phases) 

Nov. 1 to Mar. 31. 

Hunting—10 Foxes; how¬ 
ever, no more than 2 
Foxes may be taken 
pnor to Oct. 1. 

Sept. 1 to Mar 15 

Trapping—No limit.... 

Hares (Snowshoe and 
Arctic) 

Nov 1 to Feb 28 

Hunting—No limit.- 

Lynx: 

July 1 to June 30. 

Hunting—2 Lynx. 

Nov. 1 to Feb 28 

Trapping—No limit. 

Marten: 

Nov 1 to Feb. 28 

Trapping—No limit... 

Mink and Weasel 

Nov. 1 to Feb. 28 

Trapping—No limit. 

Muskrat: 

Nov. 1 to Feb. 28 

Trapping—No limit. 

Otter (land only) 

Nov. 1 to June 10. 

Trapping—No limit.—. 

Wolf 

Nov. 1 to Apr. 15. 

Hunting—10 Wolves. 

Aug. 10 to Apr. 30 

Trapping—No limit. 

Wolverine: 

Nov. 1 to Mar. 31. 

Hunting—1 Wolverine- 

Sept. 1 to Mar 31. 

Trapping—No limit..... 

Grouse (Spruce, Blue. 
Ruffed, and Sharp-tailed) 

Nov. 1 to Mar. 31. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock, Willow, 
and White-tailed) 

Aug. 10 to Apr. 30. 

20 per day, 40 in posses¬ 

Aug 10 to Apr. 30. 

sion 



(25) GMU 25. 

(i) Game Management Unit 25 consists 
of the Yukon River drainage upstream 
from but not including the Hamlin Creek 
drainage, and excluding drainages into 
the south bank of the Yukon River 
upstream from the Charley Riven 

(A) Unit 25(A) consists of the 
Hodzana River drainage upstream from 
the Narrows, the Chandalar River 
drainage upstream from and including 
the East Fork drainage, the Christian 
River drainage upstream from Christian, 
the Sheenjek River drainage upstream 
from and including the Thluichohnjik 
Creek, the Coleen River drainage, and 
the Old Crow River drainage; 

(B) Unit 25(B) consists of the Little 
Black River drainage upstream from but 
not including the Big Creek drainage, the 
Black River drainage upstream from and 
including the Salmon Fork drainage, the 
Porcupine River drainage upstream from 
the confluence of the Coleen and 
Porcupine Rivers, and drainages into the 
north bank of the Yukon River upstream 
from Circle, including the islands in the 
Yukon Riven 

(C) Unit 25(C) consists of drainages 
into the south bank of the Yukon River 
upstream from Circle to the Subunit 
20(E) boundary, the Birch Creek 
drainage upstream from the Steese 
Highway bridge (milepost 147), the 
Preacher Creek drainage upstream from 
and including the Rock Creek drainage, 
and the Beaver Creek drainage upstream 
from and including the Moose Creek 
drainage; 

(D) Unit 25(D) consists of the 
remainder of Unit 25; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the Dalton Highway Corridor 
Management Area, consisting of those 
portions of Units 20, 24, 25, and 26 
extending five miles from each side of 
the Dalton Highway from the Yukon 
River to the Prudhoe Bay Closed Area, is 
closed to the use of motorized vehicles, 
except aircraft and boats, and licensed 
highway vehicles. The use of licensed 
highway vehicles is limited only to 
designated roads within the Dalton 
Highway Corridor Management Area; 

(B) the Arctic Village Sheep 
Management Area encompasses 
approximately 567,680 acres north and 
west of Arctic Village. The area consists 
of that portion of State Game 
Management Unit 25(A) which is 
bounded on the east by the East Fork 
Chandalar River beginning at the 


confluence of Cane Creek and 
proceeding southwesterly downstream 
past Arctic Village to the confluence 
with Crow Nest Creek, continuing up 
Crow Nest Creek, through Portage Lake, 
to its confluence with the Junjik River, 
then down the Junjik River past Timber 
Lake and a larger tributary, to a major, 
unnamed tributary located directly 
south of Little Njoo Mountain; the 
boundary leaves the river and continues 
upstream along this unnamed tributary, 
northwesterly, for approximately 6 miles 
where the stream forks into two roughly 
equal drainages; the boundary follows 
the easternmost fork, proceeding almost 
due north to the headwaters and 
intersects the Continental Divide; the 
boundary then follows the Continental 
Divide easterly, through Carter Pass, 
then easterly and northeasterly 
approximately 20 miles along the most 
southerly major fork of the headwaters 
of Cane Creek; then the boundary 
continues due south 1.5 miles to the high 
point of a saddle, then down the 
headwaters tributary to Cane Creek and 
down the creek to the confluence of 
Cane Creek and the East Fork 
Chandalar. Sheep hunting in this area is 
restricted to residents of Arctic Village, 
Venetie, Fort Yukon, Kaktovik and 
Chalkytsik. A map showing the Arctic 
Village Sheep Management Area may be 
obtained by contacting the U.S. Fish and 
Wildlife Service, Office of Subsistence 
Management, 1011 East Tudor Road, 
Anchorage, Alaska 09503. 


Bag limits 

Open season 

Black Bear 

Unit 25—3 bears. 

July 1 to June 30. 

Caribou: 

Unit 25(A), (B). and the 

July 1 to Apr. 30 

remainder of Unit 
25(D)—10 canbou; 

however, no more than 

5 canbou may be 
transported from these 
units per regulatory 
year. 

Unit 25{C)—1 bull. 

Aug. 10 to SepL 20 

Unit 25 (D)—that portion 

Feb. 15 to Mar 15. 
Aug. 10 to Sept. 30. 

of Unit 25(D) drained 
by the west fork of the 
Dal) River west of 
150* W long —1 bull. 
Sheep: 

Unit 25(A)—that portion 

Oct. 1 to Apr 30 

within the Dalton High¬ 

Aug 10 to Sept. 20. 

way Corridor Manage¬ 
ment Area—3 sheep 
by Federal registration 
permit only, the Aug. 
10-Sept. 20 season is 
restricted to 1 ram with 
% curl horn or larger. 
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Bag limits 


Open season 


Unit 25(A)—Arctic Village 
Sheep Management 
Area—2 rams by Fed¬ 
eral registration permit 
only. Public lands are 
closed to the taking of 
sheep except by rural 
Alaska residents of 
Arctic Village, Venetie. 
Fort Yukon, Kaktovik 
and Chalkytsik. 

Remainder of Urnt 


Aug. 10 to Apr. 30. 


Aug 10 to Apr. 30. 


25(A)—3 sheep by 
Federal registration 


permit only. 


Moose: 

Unit 25(A)—that portion 
within the Dalton High¬ 
way Management 
Area—1 bull by Feder¬ 
al registration permit 
only. 

Remainder of Unit 
25(A)-1 bull. 

Unit 25(B)—that portion 
within the Porcupine 
River drainage up¬ 
stream from but ex¬ 
cluding the Coleen 
River drainage—1 bull. 

Remainder of Unit 
25(B)—1 bull. 

Unit 25(C)—1 bull. 

Unit 25(D)(West)—that 
portion within the 
Dalton Highway Corri¬ 
dor Management 
Area—1 bull by Feder¬ 
al registration permit 
only. 

Unit 25(D)(West)—that 
portion of Unit 25(D), 
not within the Dalton 
Highway Corridor Man¬ 
agement Area, lying 
west of a line extend¬ 
ing from the Unit 25(D) 
boundary on Preacher 
Creek, then down¬ 
stream along Preacher 
Creek. Birch Creek and 
Lower Mouth Birch 
Creek to the Yukon 
River, then down¬ 
stream along the north 
bank of the Yukon 
Rrver (including is¬ 
lands) to the conflu¬ 
ence of the Hadween- 
zik River, then up¬ 
stream along the west 
bank of the Hadween- 
zik River to the conflu¬ 
ence of Forty and 
One-Half Mile Creek, 
then upstream along 
Forty and One-Half 
Mile Creek to Nelson 
Mountain on the Unit 
25(D) boundary—1 bull 
by Federal registration 
permit or State Tier II 
permit. Season will be 
closed after 35 bulls 
have been harvested. 

Remainder of Unit 
25(D)— 1 bull. 

Beaver: 


Aug. 25 to Sept 25. 
Dec. 1 to Dec. 10. 


Aug. 25 to Sept. 25. 
Dec. 1 to Dec. 10. 
Aug. 25 to Sept. 30. 
Dec. 1 to Dec. 10. 


Aug. 25 to Sept. 25. 
Dec. 1 to Dec. 15. 
Sept. 1 to Sept 15. 
Aug. 25 to Sept 25. 
Dec. 1 to Dec. 10. 
Feb. 18 to Feb. 28. 


Aug. 25 to Sept 25. 
Dec. 1 to Dec. 10. 
Feb. 18 to Feb. 28. 


Aug. 25 to Sept 25. 
Dec. 1 to Dec. 20. 


Trapping—Unit 25(C)— 
25 Beaver per season. 


Nov. 1 to Apr. 15. 


Bag limits 

Open season 

Trapping—Unit 25—Re¬ 
mainder—50 Beaver 

per season 

Coyole: 

Nov. 1 to Apr. 15 

Hunting—2 Coyotes_ 

Sept 1 to Apr. 30. 

Trapping—No limit _ 

Fox. red (including Cross. 
Black and Silver Phases) 

Nov. 1 to Mar 31. 

Hunting—10 Foxes; how¬ 
ever, no more than 2 
Foxes may be taken 
prior to Oct. 1. 

Sept. 1 to Mar 15 

Trapping—No limit. 

Hares (Snowshoe and 
Arctic): 

Nov. 1 to Feb. 28. 

Hunting—No limit. 

Lynx: 

July 1 to June 30. 

Hunting-Unit 25(C)—2 
Lynx 

Dec. 1 to Jan. 31. 

Trapping—Unit 25(C)— 
No limit. 

Dec. 1 to Jan. 31. 

Hunting—Unit 25—Re¬ 

mainder—2 Lynx. 

Nov 1 to Feb. 28. 

Trapping—Unit 25—Re¬ 
mainder—No limit. 
Marten: 

Nov. 1 to Feb. 28. 

Trapping—No limit. 

Mink and Weasel: 

Nov. 1 to Feb. 28. 

Trapping—No limit. 

Muskrat: 

Nov. 1 to Feb. 28. 

Trapping—No limit. .. 

Otter (land only): 

Nov. 1 to June 10. 

Trapping—No limit. 

Wolf: 

Nov. 1 to Apr. 15. 

Hunting—Unit 25(A)—No 
limit 

Aug. 10 to Apr. 30. 

Hunting—Unit 25—Re¬ 

mainder—10 Wolves. 

Aug. 10 to Apr 30. 

Trapping—No limit...-. 

Wolvenne: 

Nov. 1 to Mar. 31. 

Hunting—1 Wolverine . 

Sept. 1 to Mar. 31. 

Trapping—Unit 25(C)— 
No limit. 

Nov. 1 to Feb. 28. 

Trapping—Unit 25—Re¬ 
mainder—No limit. 
Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 

Nov. 1 to Mar. 31. 

Unit 25(C)—15 per day, 
30 in possession. 

Aug. 10 to Mar. 31. 

Unit 25—Remainder—15 
per day, 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

Aug. 10 to Apr 30. 

Unit 25(C)—those por¬ 
tions within 5 miles of 
Alaska Route 6 

(Steese Highway) and 
Route 5 (Taylor High¬ 
way. both to Eagle and 
the Alaska-Canada 

boundary), and that 
portion of Route 4 
(Richardson Highway) 
south of Delta Junc¬ 
tion—20 per day. 40 in 
possession. 

Aug. 10 to Mar. 31. 

Unit 25—Remainder—20 
per day, 40 in posses¬ 
sion. 

Aug. 10 to Apr. 30. 


(26) CMU 26. 

(i) Game Management Unit 26 consists 
of Arctic Ocean drainages between 
Cape Lisburne and the Alaska-Canada 
border, including the Firth River 
drainage within Alaska; 

(A) Unit 26(A) consists of that portion 
of Unit 26 lying west of the Itkillik River 


drainage, and west of the east bank of 
the Colville River between the mouth of 
the Itkillik River and the Arctic Ocean; 

(B) Unit 26(B) consists of that portion 
of Unit 26 east of Unit 26(A), west of the 
west bank of the Canning River and 
west of the west bank of the Marsh Fork 
of the Canning River; 

(C) Unit 26(C) consists of the 
remainder of Unit 26; 

(ii) Public lands within the following 
areas are closed to subsistence take or 
subsistence take is restricted as 
specified— 

(A) the CMU 26(A) Controlled Use 
Area, consisting of Unit 26(A), from 
August 1 through August 31 is closed to 
the use of aircraft in any manner for 
moose hunting, including transportation 
of moose hunters or parts of moose. No 
hunter may take or transport a moose, 
or part of a moose in GMU 26(A) after 
having been transported by aircraft into 
the unit. However, this does not apply to 
transportation of moose hunters or 
moose parts by regularly scheduled 
flights to and between villages by 
carriers that normally provide scheduled 
service to this area, nor does it apply to 
transportation by aircraft to or between 
publicly owned airports; 

(B) the Prudhoe Bay Closed Area is 
closed to the taking of big game; this 
closed area consists of the area bounded 
by a line beginning at 70° 22' N. lat., 148° 
W. long., then running south 
approximately 14 miles to a point at 

70° 10' N. lat., 148° W. long., then west 
approximately 15 miles to a point at 
70* 10' N. lat., 148° 40' W. long., then 
north approximately two miles to a 
point at 70° 12' N. lat., 148° 40' W. long., 
then west approximately eight miles to a 
point at 70° 12' N. lat., 148° 56' W. long., 
then north approximately two miles to a 
point at 70° 15' N. lat., 148° 56' W. long., 
then west approximately 12 miles to a 
point at 70° 15' N. lat., 149° 28' W. long., 
then north approximately 12 miles to a 
point at 70° 26' N. lat., 149° 28' W. long., 
then east approximately 14 miles to a 
point at 70° 26' N. lat., 148° 52' W. long., 
then south approximately 2 miles to a 
point at 70° 24' N. lat., 148° 52' W. long., 
then east approximately 16 miles to a 
point at 70° 24' N. lat., 148° 11' W. long., 
then south approximately 2 miles to a 
point at 70° 24' N. lat., 148° 11* W. long., 
then east approximately 6 miles to the 
point of beginning; 

(C) the Dalton Highway Corridor 
Management Area, consisting of those 
portions of Units 20. 24, 25. and 26 
extending Five miles from each side of 
the Dalton Highway from the Yukon 
River to the Prudhoe Bay Closed Area, is 
closed to the use of motorized vehicles, 
except aircraft and boats, and licensed 
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highway vehicles. The use of licensed 
highway vehicles is limited only to 
designated roads within the Dalton 
Highway Corridor Management Area; 

(D) the Northwest Alaska Brown Bear 
Management Area consisting of those 
portions of Unit 23. except the Baldwin 
Peninsula north of the Arctic Circle. Unit 
24 west of the Dalton Highway Corridor 
Management Area, and Unit 26(A) is 
open to brown bear hunting by State 
registration permit in lieu of a resident 
tag; no resident tag is required for taking 
brown bears in the Northwest Alaska 
Brown Bear Management Area, 
provided that the hunter has obtained a 
State registration permit prior to 
hunting; aircraft may not be used in the 
Northwest Alaska Brown Bear 
Management Area in any manner for 
brown bear hunting under the authority 
of a brown bear State registration 
permit, including transportation of 
hunters. bears or parts of bears; 
however, this does not apply to 
transportation of bear hunters or bear 
parts by regularly scheduled flights to 
and between communities by carriers 
that normally provide scheduled service 
to this area, nor does it apply to 
transportation of aircraft to or between 
publicly owned airports. 


Bag limits 

Open season 

Black Bear 


Unit 26—3 bears - 

Brown Bear 

July 1 to June 30. 

Unit 26(A)—1 bear -. 

Sept 1 to May 31. 

Remainder of Unit 26—1 
bear every four regula¬ 
tory years. 

Caribou: 

Sept 1 to May 31. 

Unit 26(A)—5 caribou per 
day. however, cow car¬ 
ibou may not be taken 
May 16-June 30. 

July t to June 30. 

Unit 26(B)—5 caribou; 
however, cow caribou 
may be taken only 
from Oct 1 -.Apr. 30. 

July 1 to June 30. 

Unit 26(0—10 caribou, 
however, not more 
than 5 caribou may be 
transported from Unit 
26(C) per regulatory 
year. 

Sheep: 

July 1 to Apr 30. 

Unit 26(A)—those por¬ 
tions within the Gates 
of the Arctic National 
Park—3 sheep. 

Aug. 1 to Apr 30. 

Umt 26(B)—that portion 
within the Dalton High¬ 
way Corridor Manage¬ 
ment Area—1 ram with 
7/8 curl hom or larger 
by Federal registration 
permit only. 

Aug. 10 to Sept. 20. 

Remainder of Umt 26(A) 
and (B)—including the 
Gates of the Arctic Na¬ 
tional Preserve—1 ram 
with 7/8 curl hom or 
larger. 

Aug. 10 to Sept 20. 


Bag fcrrxts 

Open season 

Unit 26(0—3 sheep per 

Aug. 10 to Sept 20. 

yean the Aug. 10- 
Sept 20 season Is re¬ 
stricted to 1 ram with 
7/8 cud hom or larger. 

A State registration 
permit is required for 
the Oct 1-Apr. 30 
season. 

Moose: 

Oct 1 to Apr. 30. 

Unit 26(A)—1 moose; 

however, no person 
may take a cow ac¬ 
companied by a cart. 

Aug 1 to Dec 31. 

Unit 26(B)—That portion 
within two mites of the 
Dalton Highway. 

No open season. 

Unit 26(B)—Remainder 

and (C)—1 moose. 

Musk Oxen: 

Aug. 1 to Dec 31. 

Umt 26(C)—1 bull by 

Oct 1 to Oct 31. 

Federal registration 

permit only, up to 10 
permits may be issued 
to rural Alaska resi¬ 
dents of the village of 
Kaktovik only. Public 
lands are closed to the 
taking of musk oxen, 
except by rural Alaska 
residents of the village 
of Kaktovik. 

Coyote: 

Mar. 1 to Mar. 31. 

Hunting—2 Coyotes .- 

Trapping—No kmrt ....- 

Fox. Arctic (Blue and White 
Phase): 

Sept 1 to Apr. 30. 

Nov. 1 to Apr. 15. 

Hunting—2 Foxes —.. 

Sept 1 to Apr. 30. 

Trapping—No limit. 

Fox, Red (including Cross. 
Black and Silver Phases). 

Nov. 1 to Apr. 15. 

Unit 26(A) and (B)- 
Huntmg—10 Foxes; 

however, no more than 

2 Foxes may be taken 
prior to Oct 1. 

Sept 1 to Mar. 15. 

Umt 26(C) Hunting—10 
Foxes. 

Nov. 1 to Apr. 15. 

Trapping—No limit_ 

Hares (Snowshoe and 
Arctic): 

Nov. 1 to Apr. 15. 

Hunting—No limit_ 

Lynx 

Hunting—2 Lynx. 

July 1 to June 30. 

Nov. 1 to Apr. 15. 

Trapping—No limit_ 

Marten: 

Nov. 1 to Apr 15. 

Trapping—No limit.. 

Mink and Weasel: 

Nov 1 to Apr 15. 

Trapping—No limit_ 

Muskrat: 

Nov. 1 to Jan. 31. 

Trapping—No limit. 

Other (land only): 

Nov. 1 to June 10. 

Trapping—No limit- 

Wolf: 

Nov 1 to Apr. 15. 

Hunting—No limit-- 

Aug. 10 to Apr. 30. 

Trapping—No limit__ 

Wolverine: 

Nov. 1 to Apr. 15. 

Hunting—1 Wolverine. 

Sept. 1 to Mar. 31. 

Trapping—No limit. 

Grouse (Spruce. Blue. 
Ruffed, and Sharp-tailed): 

Nov. 1 to Apr. 15. 

15 per day. 30 in posses¬ 
sion. 

Ptarmigan (Rock. Willow, 
and White-tailed): 

Aug. 10 to Apr. 30. 

20 per day. 40 in posses¬ 
sion. 

Aug. 10 to Apr 30. 


§ .2 6 Subsistence taking of 

fish. 

(a) Applicability. 

(1) Regulations in this section apply to 
subsistence fishing for salmon, herring, 
pike, bottomfish, smelt and other types 
of finfish or their parts except halibut, 
and aquatic plants. 

(2) Aquatic plants and finfish other 
than salmon may be taken for 
subsistence purposes at any time by any 
method unless restricted by the 
subsistence fishing regulations in this 
section. Salmon may be taken for 
subsistence purposes only as provided 
in this section. 

(b) Definitions. The following 
definitions shall apply to all regulations 
contained in this section and in 

5_.27. 

Aba/one Iron is a flat device used for 
taking abalone and which is more than 
one inch (24mm) in width and less than 
24 inches (61 cm) in length and with all 
prying edges rounded and smooth. 

Anchor is a device used to hold a 
salmon fishing vessel or net in a fixed 
position relative to the beach; this 
includes using part of the seine or lead, 
a ship's anchor or being secured to 
another vessel or net that is anchored. 

Bog Limit means the maximum legal 
take per person or designated group, per 
specified time period, even if part or all 
of the fish are preserved. 

Beach seine is a floating net designed 
to surround fish which is set from and 
hauled to the beach. 

Crab means the following species: 
Paralithodes camshatica (red king crab); 
Paralithodes platypus (blue king crab); 
Lithodes couesi: Lithodes aequispina 
(brown king crab); all species of the 
genus Chionoecetes (tanner or snow 
crab); Cancer magister (Dungeness 
crab). 

Dip net is a bag-shaped net supported 
on all sides by a rigid frame; the 
maximum straight-line distance between 
any two points on the net frame, as 
measured through the net opening, may 
not exceed five feet; the depth of the bag 
must be at least one-half of the greatest 
straight-line distance, as measured 
through the net opening; no portion of 
the bag may be constructed of webbing 
that exceeds a stretched measurement 
of 4.5 inches; the frame must be attached 
to a single rigid handle and be operated 
by hand. 

Diving Gear is any type of hard hat or 
skin diving equipment, including SCUBA 
equipment. 

Drainage means all of the waters 
comprising a watershed including 
tributary rivers, streams, sloughs, ponds 
and lakes which contribute to the supply 
of the watershed. 
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Drift gill net is a drifting gill net that 
has not been intentionally staked, 
anchored or otherwise fixed. 

Fishwheel is a fixed, rotating device 
for catching fish which is driven by river 
current or other means of power. 

Freshwater of streams and rivers 
means the line at which freshwater is 
separated from saltwater at the mouth 
of streams and rivers by a line drawn 
between the seaward extremities of the 
exposed tideland banks at the present 
stage of the tide. 

Fyke net is a fixed, funneling (fyke) 
device used to entrap fish. 

Gear means any type of fishing 
apparatus. 

Gill net is a net primarily designed to 
catch fish by entanglement in the mesh 
and consisting of a single sheet of 
webbing hung between cork line and 
lead line, and fished from the surface of 
the water. 

Grappling hook is a hooked device 
with flukes or claws and attached to a 
line and operated by hand. 

Ground fish—Bottom fish means any 
marine finfish except halibut, osmerids, 
herring and salmonids. 

Hand purse seine is a floating net 
designed to surround fish and which can 
be closed at the bottom by pursing the 
lead line; pursing may only be done by 
hand power, and a free-running line 
through one or more rings attached to 
the lead line is not allowed. 

Hand troll gear consists of a line or 
lines with lures or baited hooks which 
are drawn through the water from a 
vessel by hand trolling, strip fishing or 
other types of trolling, and which are 
retrieved by hand power or hand- 
powered crank and not by any type of 
electrical, hydraulic, mechanical or 
other assisting device or attachment. 

Herring pound is an enclosure used 
primarily to retain herring alive over 
extended periods of time. 

Hung measure means the maximum 
length of the cork line when measured 
wet or dry with traction applied at one 
end only. 

Inclusive season dates means 
whenever the doing of an act between 
certain dates or from one date to 
another is allowed or prohibited, the 
period of time thereby indicated 
includes both dates specified; the first 
date specified designates the first day of 
the period, and the second date 
specified designates the last day of the 
period. 

Jigging gear means a line or lines with 
lures or baited hooks which are 
operated during periods of ice cover 
from holes cut in the ice and are drawn 
through the water by hand. 

Lead is a length of net employed for 
guiding fish into a seine, set gill net. or 


other length of net. or fencing employed 
for guiding fish into a fishwheel. fyke net 
or dip net. 

Legal limit of fishing gear means the 
maximum aggregate of a single type of 
fishing gear permitted to be used by one 
individual or boat, or combination of 
boats in any particular regulatory area, 
district or section. 

Line attached to a rod or pole means a 
device upon which a line is stored on a 
fixed or revolving spool and deployed 
through guides mounted on a flexible 
pole or a line is attached to a pole. 

Long line is a stationary buoyed or 
anchored line or a floating, free drifting 
line with lures or baited hooks attached. 

Net gear site means the in-water 
location of stationary net gear. 

Possession limit means the maximum 
number of fish a person or designated 
group may have in possession if the fish 
have not been canned, salted, frozen, 
smoked, dried or otherwise preserved so 
as to be fit for human consumption after 
a 15-day period. 

Pot is a portable structure designed 
and constructed to capture and retain 
fish and shellfish alive in the water. 

Purse seine is a floating net designed 
to surround fish and which can be 
closed at the bottom by means of a free- 
running line through one or more rings 
attached to the lead line. 

Ring net is a bag-shaped net 
suspended between no more than two 
frames; the bottom frame may not be 
larger in perimeter than the top frame; 
the gear must be non-rigid and 
collapsible so that when fishing it does 
not prohibit free movement of fish or 
shellfish across the top of the net. 

Rockfish means all species of the 
genus Sebastes. 

Salmon stream means any stream 
used by salmon for spawning or for 
traveling to a spawning area. 

Salmon stream terminus means a line 
drawn between the seaward extremities 
of the exposed tideland banks of any 
salmon stream at mean lower low 
water. 

Set gill net is a gill net that has been 
intentionally set, staked, anchored, or 
otherwise fixed. 

Shovel is a hand-operated implement 
for digging clams or cockles. 

Spear is a shaft with a sharp point or 
fork-like implement attached to one end. 
used to thrust through the water to 
impale or retrieve fish and is operated 
by hand. 

To operate fishing gear means the 
deployment of gear in the waters of 
Alaska, the removal of gear from the 
waters of Alaska, the removal of fish or 
shellfish from the gear during an open 
season or period, or possession of a gill 
net containing fish during an open 


fishing period, except that a gill net 
which is completely clear of the water is 
not considered to be operating for the 
purposes of minimum distance 
reguirement. 

Trawl is a bag-shaped net towed 
through the water to capture fish or 
shellfish. 

(c) Methods, Means, and General 
Restrictions. 

(1) The bag limit specified herein for a 
subsistence season for a species and the 
State bag limit set for a State general 
season for the same species are not 
cumulative. This means that a person or 
designated group who has taken the bag 
limit for a particular species under a 
subsistence season specified herein may 
not after that, take any additional fish of 
that species under any other bag limit 
specified for a State general season. 

(2) Unless otherwise provided in this 
section, gear specified in definitions in 
paragraph (b) of this section are legal 
types of gear for subsistence fishing. 

(3) Gill nets used for subsistence 
fishing for salmon may not exceed 50 
fathoms in length, unless otherwise 
specified by the regulations in particular 
areas set forth in this section. 

(4) It is prohibited to buy or sell 
subsistence-taken fish, their parts, or 
their eggs, unless otherwise specified in 
this section or unless, prior to the sale, 
the prospective buyer or seller obtains a 
determination from the Board that the 
sale constitutes customary trade. 

(5) Fishing for, taking or molesting any 
fish by any means, or for any purpose, is 
prohibited within 300 feet of any dam, 
fish ladder, weir, culvert or other 
artificial obstruction. 

(6) The use of explosives and 
chemicals for taking fish is prohibited. 

(7) Each person subsistence fishing 
shall plainly and legibly inscribe his/her 
first initial, last name, and address on 
his/her fishwheel, or on* a keg or buoy 
attached to gill nets and other 
unattended subsistence fishing gear. 

(8) All pots used to take fish must 
contain an opening in the webbing of a 
side wall of the pot which has been 
laced, sewn or secured together by 
untreated cotton twine or other natural 
fiber no larger than 120 thread, which 
upon deterioration or parting of the 
twine produces an opening in the web 
with a perimeter equal to or exceeding 
one half of the tunnel eye opening 
perimeter. 

(9) Persons licensed by the State of 
Alaska under Alaska Statutes to engage 
in a fisheries business may not receive 
for commercial purposes or barter or 
solicit to barter for subsistence taker 
salmon or their parts. Further 
restrictions on the bartering of 
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subsistence taken salmon or their parts 
may be implemented by the Federal 
Subsistence Board if necessary. 

(10) Gill net web must contain at least 
30 filaments and all filaments must be of 
equal diameter, or the web must contain 
at least six filaments, each of which 
must be at least 0.20 millimeter in 
diameter. 

(11) Except as provided elsewhere in 
this regulation, the taking of rainbow 
trout and steelhead is prohibited. 

(12) Fish taken for subsistence use or 
under subsistence fishing regulations 
may not be subsequently used as bait 
for commercial and sport fishing 
purposes. 

(13) The use of live non-indigenous 
fish as bait is prohibited. 

(d) Unlawful Possession of 
Subsistence Finfish. No person may 
possess, transport, give, receive or 
barter subsistence-taken fish or their 
parts that the person knows or should 
know were taken in violation of Federal 
or State statute or a regulation 
promulgated thereunder. 

(e) Fishery Management Area 
Restrictions. For detailed descriptions of 
Fishery Management Areas, see Alaska 
Fishing Regulations. 

(1) Kotzebue-Northern Area. 

(i) Allowed gear and specifications: 

(A) Salmon may be taken only by gill 
nets, beach seines, or a line attached to 
a rod or pole. 

(B) Fish other than salmon may be 
taken by set gill net, drift gill net, beach 
seine, ftshwheel, pot, long line, fyke net. 
dip net, jigging gear, spear, lead, or a 
line attached to a rod or pole. 

(C) A gill net may obstruct not more 
than one-half the width of any fish 
stream. A stationary fishing device may 
obstruct not more than one-half the 
width of any salmon stream. 

(D) Each fishwheel must have the first 
initial, last name, and address of the 
operator plainly and legibly inscribed on 
the side of the fishwheel facing 
midstream of the river. 

(E) For all gill nets and unattended 
gear that are fished under the ice, the 
first initial, last name, and address of 
the operator must be plainly and legibly 
inscribed on a stake inserted in the ice 
and attached to the gear. 

(F) Fish may be taken for subsistence 
purposes without a subsistence fishing 
permit. 

(G) Fish may be taken at any time 
except that during the weekly fishing 
closures of the commercial salmon 
fishing season in the Kotzebue District 
commercial fishermen may not fish for 
subsistence purposes. 

(ii) Kotzebue District 


(A) In the Kotzebue District kegs or 
buoys attached to subsistence gill nets 
may be any color except red. 

(B) In the Kotzebue District, gill nets 
used to take sheefish may not be more 
than 50 fathoms in aggregate length nor 
12 meshes In depth, nor have a mesh 
size larger than seven inches. 

(2) Norton Sound-Port Clarence Area. 

(1) General Area Regulations. 

(A) Salmon may only be taken by gill 
net beach seine, fishwheel. or a line 
attached to a rod or pole. 

(B) Fish other than salmon may be 
taken by set gill net, drift net, beach 
seine, fishwheel, pot, long line, fyke net. 
jigging gear, spear, lead, or a line 
attached to a rod or pole. 

(C) A gill net may not obstruct more 
than one-half the width of any fish 
stream. A stationary Fishing device may 
obstruct not more than one-half the 
width of any salmon stream. 

(D) Each fishwheel must have the firet 
initial, last name, and address of the 
operator plainly and legibly inscribed on 
the side of the fishwheel facing 
midstream of the river. 

(E) For all gill nets and unattended 
gear that are fished under the ice. the 
first initial, last name, and address of 
the operator must be plainly and legibly 
inscribed on a stake inserted in the ice 
and attached to the gear. 

(F) Except as provided in this 
subsection, fish may be taken for 
subsistence purposes without a 
subsistence fishing permit. A 
subsistence fishing permit i9 required as 
follows: 

(7) in the Port Clarence District— 
Pilgrim River drainage including Salmon 
Lake; 

[ 2 ] in the Norton Sound District: for 
net fishing in all waters from Cape 
Douglas to Rocky Point. 

(G) Only one subsistence fishing 
permit will be issued to each household 
per year. 

(ii) The Norton Sound District. 

(A) In the Norton Sound District, fish 
may be taken at any time except as 
follows: 

(B) In Subdistrict 1 from June 15 
through August 31, salmon may be taken 
only from 6 p.m. Monday until 0 p.m. 
Wednesday and from 6 p.m. Thursday 
until 6 p.m. Saturday. 

(C) In Subdistricts 2 through 6, 
commercial fishermen may not fish for 
subsistence purposes during the weekly 
closures of the commercial salmon 
fishing season [except that from July 15 
through August 1, commercial fishermen 
may take salmon for subsistence 
purposes seven days per week in the 
Unalakleet and Shaktoolik River 
drainages with gill nets which have a 


mesh size that does not exceed 4 Vi 
inches, and with beach seines). 

(D) In the Unalakleet River from June 
1 through July 15, salmon may be taken 
from 8 a.m. Monday until 8 p.m. 
Saturday. 

(E) In the Norton Sound District, kegs 
or buoys attached to subsistence gill 
nets may be any color except red. 

(F) In the Unalakleet River from June 1 
through July 15. no person may operate 
more than 25 fathoms of gill net in the 
aggregate. 

(G) Gill nets with a mesh size of less 
than four and one-half inches and beach 
seines may not be used in the Sinuk 
River upstream of Alaska Department of 
Fish and Game regulatory markers 
placed two miles above the mouth, in 
the Nome River, and in the Solomon 
River upstream from Alaska Department 
of Fish and Game regulatory markers 
places near the village of Solomon. 

(H) In the Nome River, no person may 
operate more than 50 feet of gill net in 
the aggregate. 

(I) The Nome River, from its terminus 
upstream for a distance of 200 yards and 
upstream from an Alaska Department of 
Fish and Game regulatory marker 
located near Osborn, is closed to the 
taking of fish. 

(iii) The Port Clarence District 

(A) In the Port Clarence District, fish 
may be taken at any time except that 
during the period July 1 through August 
15, salmon may only be taken from 6 
p.m. Thursday until 0 p.m. Tuesday. 

(B) In the Port Clarence District 
Salmon Lake, its tributaries, and within 
300 feet of the Alaska Department of 
Fish and Game regulatory markers 
placed at the outlet of Salmon Lake, are 
closed to subsistence fishing from July 
15 through August 31. 

(3) Yukon Area. 

(i) Unless otherwise restricted, salmon 
may be taken in the Yukon Area at any 
time. 

(ii) Salmon may only be taken by gill 
net beach seine, fishwheel. or a line 
attached to a rod or pole subject to the 
restrictions set forth in this section. 

(iii) Unless otherwise specified in this 
section, fish other than salmon may be 
taken only by set gill net. drift gill net. 
beach seine, fishwheel, long line, fyke 
net. dip net, jigging gear, spear, lead, or 
a line attached to a rod or pole subject 
to the following restrictions, which also 
apply to subsistence salmon fishing: 

(A) During the open weekly fishing 
periods of the commercial salmon 
fishing season, a commercial fisherman 
may not operate more than one type of 
gear at a time, for commercial and 
subsistence purposes, except that in 
Subdistrict 4-A, upstream from the 
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mouth of Stink Creek, a commercial 
fisherman may, at any time, assist 
subsistence fishermen in the operation 
of subsistence fishing gear; 

(B) The aggregate length of set gill net 
in use by an individual may not exceed 
150 fathoms and each drift gill net in use 
by an individual may not exceed 50 
fathoms in length; 

(C) In Subdistricts 4, 5 and 6. it is 
unlawful to set subsistence fishing gear 
within 200 feet of other operating 
commercial or subsistence fishing gear; 

(D) A gill net may obstruct not more 
than one-half the width of any fish 
stream; a stationary fishing device may 
obstruct not more than one-half width of 
any salmon stream. 

(iv) Salmon may be taken only by set 
gill net. fishwheel, or a line attached to a 
rod or pole. No person may operate a 
gill net having a mesh size larger than 
six inches after a date specified by 
emergency order issued between July 5 
through July 25. 

(v) Each fishwheel must have the first 
initial, last name, and address of the 
operator plainly and legibly inscribed on 
the side of the fishwheel facing 
midstream of the river. 

(vi) For all gill nets and unattended 
gear that are fished under the ice, the 
first initial, last name, and address of 
the operator must be plainly and legibly 
inscribed on a stake inserted in the ice 
and attached to the gear. 

(vii) In Districts 1, 2, and 3. 
commercial fishermen may not take 
salmon for subsistence purposes by gill 
nets larger than six-inch mesh during 
periods established by emergency order. 

(viii) In Districts 4, 5 and 6, salmon 
may not be taken for subsistence 
purposes by drift gill nets, except as 
follows: 

(A) In Subdistrict 4-A, upstream from 
the mouth of Stink Creek king salmon 
may be taken by drift gill nets from June 
21 through July 14. and chum salmon 
may be taken by drift gill nets after 
August 2; 

(B) No person may operate a drift gill 
net that is more than 150 feet in length 
during the seasons described in this 
section. 

(ix) Except as provided in this section, 
fish may be taken for subsistence 
purposes without a subsistence fishing 
permit. 

(x) A subsistence fishing permit is 
required as follows: 

(A) for the Yukon River drainage from 
the mouth of Hess Creek to the mouth of 
the Dali River; 

(B) for the Yukon River drainage from 
Alaska Department of Fish and Game 
regulatory markers placed near the 
upstream mouth of 22 Mile Slough 
upstream to the U.S.-Canada border; 


(C) for the Tanana River drainage 
above the mouth of the Wood Riven 

(D) for whitefish and suckers in the 
waters listed; 

(E) for the taking of pike in waters of 
the Tolovana River drainage upstream 
of its confluence with the Tanana Riven 

(F) for the taking of salmon in 
Subdistricts 6-A and 6-B. 

(xi) Except as otherwise provided, and 
except as may be provided by the terms 
of a subsistence fishing permit, there is 
no closed season on fish other than 
salmon. 

(xii) In addition to the subsistence 
fishing permit conditions, permits issued 
for fish other than salmon may also 
designate restrictive measures for the 
conservation of salmon. 

(xiii) Only one subsistence fishing 
permit will be issued to each household 
per year. 

(xiv) Birch Creek and the Dali River of 
the upper Yukon drainage, and waters 
within 500 feet of their mouths, are 
closed to subsistence fishing June 10 
through September 10, except that 
whitefish and suckers may be taken 
under the authority of a subsistence 
fishing permit designating measures for 
the protection of other fish. 

(xv) The following drainages located 
north of the main Yukon River are 
closed to subsistence fishing: 

(A) Kanuti River, upstream from a 
point five miles downstream of the State 
highway crossing; 

(B) Fish Creek, upstream from the 
mouth of Bonanza Creek; 

(C) Bonanza Creek; 

(D) Jim River, including Prospect 
Creek and Douglas Creek; 

(E) South Fork of the Koyukuk River 
system upstream from the mouth of Jim 
River; 

(F) Middle Fork of the Koyukuk River 
system upstream from the mouth of the 
North Fork; 

(G) North Fork of the Chandalar River 
system upstream from the mouth of 
Quartz Creek. 

(xvi) The main Tanana River and its 
adjoining sloughs are closed to 
subsistence fishing between the mouth 
of the Salcha River and the mouth of the 
Gerstle River, except that salmon may 
be taken in the area upstream of the 
Richardson Highway bridge to the 
mouth of Clearwater Creek after 
November 20. 

(xvii) Waters of the Tanana River 
drainage are closed to the subsistence 
taking of pike between the mouth of the 
Kantishna River and Delta River at 
Black Rapids on the Richardson 
Highway and Cathedral Rapids on the 
Alaska Highway, except that pike may 
be taken for subsistence purposes in the 


Tolovana River drainage upstream from 
its confluence with the Tanana River. 

(xviii) The Delta River is closed to 
subsistence fishing, except that salmon 
may be taken after November 20. 

(xix) The following locations are 
closed to subsistence fishing: 

(A) the following rivers and creeks 
and within 500 feet of their mouths: 
Delta Clearwater River (Clearwater 
Creek at 64°06' N. lat., 145*34' W. long), 
Richardson Clearwater Creek (Clear 
Creek at 64*14' N. lat., 146*10' W. long). 
Goodpaster River, Chena River. Little 
Chena River, Little Salcha River, Blue 
Creek. Big Salt River, Shaw Creek, Bear 
Creek, McDonald Creek, Moose Creek, 
Hess Creek, and Beaver Creek; 

(B) Ray River and Salcha River 
upstream of a line between Alaska 
Department of Fish and Game 
regulatory markers located at the mouth 
of the rivers; 

(C) Deadman. Jan, Boleo, Birch, Lost, 
Harding, Craig, Fielding. Two-Mile, 
Quartz, and Little Harding lakes; 

(D) Piledriver and Badger (Chena) 
sloughs. 

(xx) The following waters are closed 
to the taking of chum salmon from 
August 15 through December 31: 

(A) Toklat River; 

(B) Kantishna River from the mouth of 
the Toklat River to its confluence with 
the Tanana River. 

(xxi) Salmon may be taken only by set 
gill nets in those locations described in 
below after July 19: 

(A) waters of the Black River 
including waters within one nautical 
mile of its terminus; 

(B) waters of Kwikluak Pass 
downstream of Agmulegut and the 
waters of Kwemeluk Pass; 

(C) waters of Alakanuk Pass 
downstream from the mouth of 
Kuiukpak Slough; 

(D) waters of Kwiguk Pass 
downstream to the mouth of 
Kawokhawik Slough; 

(E) waters of Kawanak Pass 
downstream from Sea Gull Point; 

(F) waters of Apoon Pass downstream 
from the mouth of the Kotlik River and 
waters of Okwega Pass downstream 
from its confluence with Apoon Pass; 

(G) waters within one nautical mile 
seaward from any grassland bank in 
District 1. 

(xxii) In the following locations, 
salmon may be taken only during the 
open weekly fishing periods of the 
commercial salmon fishing season and 
may not be taken for 24 hours before the 
opening and 24 hours after the closure of 
the commercial salmon fishing season 
except: 
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(A) through July 19 in Districts 1 and 2 
subsistence fishing periods will be 
established by emergency order every 
other weekend during commercial 
salmon fishing closures; 

(B) after July 19 in District 1, except 
for the set net only locations, and in 
District 2. a 24 hour subsistence fishing 
period will be established by emergency 
order each weekend during commercial 
salmon fishing closures; 

(C) in Subdistrict 4-A from June 15 
through August 1. salmon may be taken 
from 6 p.m. Sunday until 6 p.m. Tuesday 
and from 6 p.m. Wednesday until 6 p.m. 
Friday: 

(D) in Subdistricts 4-B and 4-C from 
June 15 through September 30, salmon 
may be taken from 6 p.m. Sunday until 6 
p.m. Tuesday and from 6 p.m. 
Wednesday until 6 p.m. Friday; 

(E) District 5, excluding the Tozitna 
River drainage and Subdistrict 5-D; 

(F) District 6, excluding 

\l) the Kantishna River drainage and 
that portion of the Tanana River 
drainage upstream of the mouth of the 
Salcha Riven 

[2] subdistrict 6-B, from the 
downstream end of Crescent Island to 
three miles upstream of the mouth of the 
Totchaket Slough, where salmon may be 
taken from 6 p.m. Friday until 6 pm. 
Wednesday. 

(xxiii) During any commercial salmon 
fishing season closure of greater than 
five days in duration, salmon may not 
be taken during the following periods in 
the following districts: 

(A) in District 4. excluding the 
Koyukuk and Innoko River drainages, 
salmon may not be taken from 6 p.m. 
Friday until 6 pm. Sunday; 

(B) in District 5, excluding the Tozitna 
River drainage and Subdistrict 5-B, 
salmon may not be taken from 6 p.m. 
Sunday until 6 p.m. Tuesday; 

(C) in Subdistrict 6-A and 6-B, 
excluding the Kantishna River drainage 
and that portion of the Tanana River 
drainage upstream of the mouth of the 
Salcha River, salmon may not be taken 
from 6 p.m. Wednesday until 6 p.m. 
Friday. 

(xxiv) In Subdistrict 6-C and that 
portion of the Tanana River drainage 
upstream to the mouth of the Salcha 
River, salmon may not be taken 
following the closure of the commercial 
salmon fishing season -from 8 p.m. 
Monday until 6 p.m. Friday. 

(xxv) Adjustments may have to be 
made to the subsistence salmon fishing 
seasons and fishing periods to protect 
healthy populations. 

(xxvi) Pike may not be taken with gill 
nets in the waters of the Tolovana River 
drainage from October 15 through April 
14. 


(xxvii) An Alaska Commercial 
Fisheries Entry Commission salmon 
permit holder registered for the set net 
only locations may not use drift gill nets 
for the subsistence taking of salmon in 
Districts 1. 2. and 3. 

(xxviii) A commercial salmon 
fisherman who is registered for Districts 
1. 2. or 3 may not take salmon for 
subsistence purposes in any other 
district located downstream from Old 
Paradise Village. 

(xxix) During any commercial salmon 
fishing season closure of greater than 
five days in duration, salmon may not 
be taken during the following periods in 
District 4. excluding the Koyukuk and 
Innoko River drainages, salmon may not 
be taken from 6 p.m. Friday until 6 p.m. 
Sunday. 

(xxx) In District 4, commercial 
fishermen may not take salmon for 
subsistence purposes during the 
commercial salmon fishing season by 
gill nets larger than six inch mesh after a 
date specified by emergency order 
issued between July 10 and July 31. 

(xxxi) In Districts 4. 5 and 6, salmon 
may not be taken for subsistence 
purposes by drift gill nets, except as 
follows: 

(A) in Subdistrict 4-A, upstream from 
the mouth of Stink Creek king salmon 
may be taken by drift gill nets from June 
21 through July 14. and chum salmon 
may be taken by drift gill nets after 
August 2; 

(B) no person may operate a drift gill 
net that is more than 150 feet in length 
during the seasons described in this 
section. 

(xxxii) In Subdistricts 5-A. 5-B, 5-C, 
and that portion of Subdistrict 5-D 
downstream from Long Point, no person 
may possess salmon taken for 
subsistence purposes during a 
commercial fishing period, unless the 
dorsal fin has been immediately 
removed from the salmon. A person may 
not sell or purchase salmon from which 
the dorsal fin has been removed. 

(xxxiii) In addition to the subsistence 
fishing permit conditions, permits issued 
for the taking of salmon in Subdistricts 
6-A and 6-B must also contain the 
following requirements: 

(A) Salmon may be taken only by set 
gill net or fishwheel. No household may 
operate more than one fishwheel; 

(B) each person subsistence fishing 
shall keep accurate daily records of his/ 
her catch, the number of Fish taken by 
species, location and date of the catch, 
and other information that the Federal 
Subsistence Board or Alaska 
Department of Fish and Game may 
require for management or conservation 
purposes; 


(C) in that portion of Subdistrict 6-B 
three miles or more upstream of the 
mouth of Totchaket Slough, each 
permittee shall report the number of 
salmon taken to the Alaska Department 
of Fish and Game once each week, or as 
specified on the permit. In the remainder 
of Subdistrict 6-B and in Subdistrict 6- 
A, each permittee shall report the total 
number of salmon taken to the Alaska 
Department of Fish and Game no later 
than October 31. 

(xxxiv) Subsistence Fishermen taking 
salmon in Subdistrict 6-C shall report 
their salmon catches at designated 
Alaska Department of Fish and Game 
check stations by the end of each 
weekly Fishing period. Immediately after 
salmon have been taken, catches must 
be recorded on a harvest form provided 
by the Alaska Department of Fish and 
Game. 

(xxxv) The annual possession limit for 
the holder of a Subdistrict 6-C 
subsistence salmon Fishing permit is 10 
king salmon and 75 chum salmon for 
periods through August 15 and 75 chum 
and coho salmon for periods after 
August 15. 

(xxxvi) Subsistence salmon harvest 
limits in Subdistrict 6-C are 750 king 
salmon and 5,000 chum salmon taken 
through August 15 and 5,200 chum and 
coho salmon combined taken after 
August 15. When either the king or chum 
salmon harvest limit for periods before 
August 16 has been taken, the 
subsistence salmon fishing season in 
Subdistrict 6-C will close. A later 
season will open after August 15 to 
allow the taking of the harvest limit for 
periods after August 15. If the chum 
salmon harvest limit has not been 
obtained through August 15, the 
remaining harvest will not be added to 
the chum salmon harvest level for 
periods after August 15. 

(xxxvii) Subsistence salmon fishing 
seasons and weekly fishing periods for 
Subdistrict 6-C are as follows: 

(A) Salmon may be taken at any time 
except salmon may not be taken for 24 
hours before the opening and after the 
closing of the commercial salmon fishing 
seasons and during closed weekly 
commercial salmon fishing periods; 

(B) weekly subsistence salmon Fishing 
periods that follow closures of the 
commercial salmon fishing seasons will 
be established by emergency order; 

(C) the annual harvest limit for the 
holder of a Subdistrict 6-A or 6-B 
subsistence salmon fishing permit is 60 
chinook salmon and 500 chum salmon 
for the period through August 15 of a 
year, and 2,000 chum and coho salmon 
combined for the period after August 15. 
Upon request, permits for additional 
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salmon may be issued by the Alaska 
Department of Fish and Game; 

(D) unless otherwise provided, from 
June 20 through September 30, open 
subsistence salmon fishing periods are 
concurrent with open commercial 
salmon fishing periods. During closures 
of the commercial salmon fishery, open 
subsistence salmon fishing periods are 
as specified in 5 Alaska Administrative 
Code 05.367; 

(E) in the Kantishna River drainage, 
the open subsistence salmon fishing 
periods are seven days per week; 

(F) in Subdistrict 6-B from the 
downstream end of Crescent Island to a 
line three miles upstream from the 
mouth of the Totchaket Slough, the open 
subsistence salmon fishing periods are 
from 6 p.m. Friday through 6 p.m. 
Wednesday. 

(4) Kuskokwim Area. 

(i) Unless otherwise restricted, salmon 
may be taken in the Kuskokwim area at 
any time. 

(ii) Except as otherwise provided, 
there is no closed season on fish other 
than salmon. 

(iii) Salmon may only be taken by gill 
net, beach seine, fishwheel, or by a line 
attached to a rod or pole, subject to the 
restrictions set forth in this chapter, 
except that salmon may also be taken 
by spear in the Holitna River drainage. 

(iv) The aggregate length of set gill 
nets or drift gill nets in use by any 
individual for taking salmon may not 
exceed 50 fathoms. 

(v) Fish other than salmon may only 
be taken by set gill net, drift gill net, 
beach seine, fishwheel, pot, long line, 
fyke net, dip net, jigging gear, spear, 
lead, or by a line attached to a rod or 
pole. 

(vi) Each subsistence gill net operated 
in tributaries of the Kuskokwim River 
must be attached to the bank, fished 
substantially perpendicular to the bank 
and in a substantially straight line. 

(vii) Fish may be taken for subsistence 
purposes without a subsistence fishing 
permit. 

(viii) A gill net may obstruct not more 
than one-half the width of any fish 
stream. A stationary fishing device may 
obstruct not more than one-half the 
width of any salmon stream. 

(ix) Kegs or buoys attached to 
subsistence gill nets may be any color 
except red during any open weekly 
commercial salmon fishing period. 

(x) The maximum depth of gill nets is 
as follows: 

(A) gill nets with six-inch or smaller 
mesh may not be more than 45 meshes 
in depth; 

(B) gill nets with greater than six-inch 
mesh may not be more than 35 meshes 
in depth. 


(xi) In addition to the previously 
stated requirements, 

(A) each fishwheel must have the first 
initial, last name, and address of the 
operator plainly and legibly inscribed on 
the side of the fishwheel facing 
midstream of the riven 

(B) for all gill nets and unattended 
gear that are fished under the ice, the 
first initial, last name, and address of 
the operator must be plainly and legibly 
inscribed on a stake inserted in the ice 
and attached to the gear. 

(xii) In that portion of the Kuskokwim 
River drainage from the north end of Eek 
Island upstream to the mouth of the 
Kolmakof River, no part of a set gill net 
located within a tributary to the 
Kuskokwim River may be set or 
operated within 150 feet of any part of 
another set gill net. 

(xiii) The Goodnews River is closed to 
the subsistence taking of fish by nets 
east of a line between Alaska 
Department of Fish and Game 
regulatory markers placed near the 
mouth of the Ufigag River and Alaska 
Department of Fish and Game 
regulatory marker placed near the 
mouth of the Tunulik River 24 hours 
before, during, and six hours after each 
open commercial salmon fishing period. 

(xiv) The Kanektok River is closed to 
the subsistence taking of fish by nets 
upstream of Alaska Department of Fish 
and Game regulatory markers placed 
near the mouth 24 hours before, during 
and six hours after each open 
commercial salmon fishing period. 

(xv) The Arolik River is closed to the 
subsistence taking of fish by nets 
upstream of Alaska Department of Fish 
and Game regulatory markers placed 
near the mouth 24 hours before, during, 
and six hours after each open 
commercial salmon fishing period. 

(xvi) In District 1 and in those waters 
of the Kuskokwim River between 
Districts 1 and 2, excluding the 
Kuskokuak Slough, salmon may be 
taken at any time except salmon may 
not be taken for 16 hours before, during 
and for six hours after, each open 
commercial salmon fishing period for 
District 1. 

(xvii) In District 1, Kuskokuak Slough 
only, salmon may be taken at any time 
except: 

(A) from June 1 through July 31, 
salmon may not be taken for 24 hours 
before and during each open commercial 
salmon fishing period in the district; 

(B) from August 1 through August 31, 
salmon may not be taken for 15 hours 
before and during each open commercial 
salmon fishing period in the district. 

(xviii) In District 2, and anywhere in 
tributaries that flow into the Kuskokwim 
River within that district, salmon may 


be taken at any time, except that from 
June 1 through September 8 salmon may 
not be taken for 24 hours before, during, 
and six hours after each open 
commercial salmon fishing period in the 
district. 

(xix) In Districts 4 and 5, salmon may 
be taken at any time except from June 1 
through September 8, salmon may not be 
taken for 24 hours before, during, and 6 
hours after each open commercial 
salmon fishing period in each district. 

(5) Bristol Bay Area. 

(i) Unless restricted in this section or 
unless restricted under the terms of a 
subsistence fishing permit, fish may be 
taken at any time and by any gear, as 
specified in the definitions at 

§-26(b). for the Bristol Bay Area. 

(ii) Within the waters of a district 
open during the commercial salmon 
fishing season, salmon may be taken 
only during open commercial salmon 
fishing periods. 

(iii) Salmon, trout and char may only 
be taken under authority of a 
subsistence fishing permit. 

(iv) Only one subsistence fishing 
permit may be issued to each household 
per year. 

(v) No set gill net may obstruct more 
than one-half the width of a stream. 

(vi) Each set gill net must be staked 
and buoyed. 

(vii) No person may operate or assist 
in operating subsistence salmon net gear 
while simultaneously operating or 
assisting in operating commercial 
salmon net gear. 

(viii) Within any district, salmon, 
herring, and capelin may only be taken 
by drift and set gill nets and by a line 
attached to a rod or pole. 

(ix) Outside the boundaries of any 
district, salmon may only be taken by 
set gill net, except that salmon may also 
be taken by spear in the Togiak River 
including its tributaries. 

(x) The maximum lengths for set gill 
nets used to take salmon are as follows: 

(A) in the Naknek, Egegik and 
Ugashik Rivers, in the Nushagak 
District, set gill nets may not exceed 10 
fathoms in length; 

(B) in the remaining waters of the 
area, set gill nets may not exceed 25 
fathoms in length. 

(xi) Subsistence fishing is not 
permitted within the boundaries of 
Katmai National Park. 

(xii) In the Naknek River outside the 
Katmai National Park, and the Egegik, 
and Ugashik Rivers from 9 a.m. June 23 
through 9 a.m. July 17, salmon may be 
taken only from 9 am. Tuesday to 9 a.m. 
Wednesday and 9 a.m. Saturday to 9 
a.m. Sunday. Subsistence fishing is not 
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permitted within the boundaries of 
Katmai National Park. 

(xiii) Except for the western shore of 
the Newhalen River, waters used by 
salmon are closed to the subsistence 
taking of fish within 300 feet of a stream 
mouth. 

(xiv) Nushagak District. 

(A) in the open waters of the 
Nushagak District, provision shall be 
made for subsistence salmon fishing by 
emergency order whenever there are 
commercial salmon fishing closures of 
five or more days. During these 
emergency order openings, 

(7) set gill nets may not be more than 
10 fathoms in length; 

(2) no set gill net may be set or 
operated within 450 feet of another set 
gill net. and 

(3) catches during the emergency 
order openings must be reported to the 
Dillingham Alaska Department of Fish 
and Game office within 24 hours after 
the closure. 

(B) in the Nushagak District from an 
Alaska Department of Fish and Game 
regulatory marker located two statute 
miles south of Bradford Point to an 
Alaska Department of Fish and Game 
regulatory marker located at Red Bluff 
on the west shore of the Wood River, 
from 9 a.m. June 18 through 9 a.m. July 
17, salmon may be taken only from 9 
a.m. Monday to 9 a.m. Tuesday. 9 a.m. 
Wednesday to 9 a.m. Thursday, and 9 
a.m. Friday to 9 a.m. Saturday. 

(xv) Naknek-Kvichak District. 

(A) subsistence salmon fishing 
permits for the Naknek River drainage 
will be issued only through the Alaska 
Department of Fish and Game King 
Salmon office. 

(B) subsistence fishing with nets is 
prohibited in the following waters and 
within one-fourth mile of the terminus of 
those waters during the period from 
September 1 through June 14: Lower 
Talarik Creek, Roadhouse Creek, Nick 
G. Creek, Middle Talarik Creek, Alexi 
Creek, Copper River, Upper Talarik 
Creek, Tazimina River, Kakhonak River. 
Pete Andrew Creek. Young’s Creek, 
Gibralter River, Zacker Creek, Chekok 
Creek. Dennis Creek, Newhalen River, 
Tomokok Creek. Belinda Creek. 

(C) gill nets are prohibited in that 
portion of the Naknek River upstream 
from Sovonaski. 

(xvi) Togiak District. After August 20, 
no person may possess coho salmon for 
subsistence purposes in the Togiak 
River Section and the Togiak River 
drainage unless the head has been 
immediately removed from the salmon. 
It is unlawful to puiohase or sell coho 
salmon from which the head has been 
removed. 

(6) Aleutian Islands Area. 


(i) Salmon may be taken by seine and 
gill net. with gear specified on a 
subsistence fishing permit, or by a line 
attached to a rod or pole. 

(ii) Fish other than salmon may be 
taken by gear, as specified in the 

definitions at §-26(b), unless 

restricted under the terms of a 
subsistence fishing permit. 

(iii) The Adak District is closed to the 
taking of salmon. 

(iv) Salmon, trout and char may be 
taken only under the terms of a 
subsistence fishing permit, except that a 
permit is not required in the Akutan, 
Umnak and Adak Districts. Not more 
than 250 salmon may be taken for 
subsistence purposes unless otherwise 
specified on the subsistence fishing 
permit. A record of subsistence caught 
fish must be kept on the reverse side of 
the permit. The record must be 
completed immediately upon taking 
subsistence caught fish and must be 
returned to the local representative of 
the Alaska Department of Fish and 
Game no later than October 31. 

(7) Alaska Peninsula Area. 4* 

(i) Salmon may be taken at any time 
except within 24 hours before and 
within 12 hours following each open 
weekly commercial salmon fishing 
period within a 50 mile radius of the 
area open to commercial salmon fishing, 
or as may be specified on a subsistence 
fishing permit. 

(ii) Fish other than salmon may be 
taken at any time unless restricted 
under the terms of a subsistence fishing 
permit. 

(iii) Salmon may be taken by seine 
and gill net, with gear specified on a 
subsistence fishing permit, or by a line 
attached to a rod or pole. 

(iv) Fish other than salmon may be 
taken by gear, as specified in the 

definitions at 3-26(b), unless 

restricted under the terms of a 
subsistence fishing permit. 

(v) No set gill net may exceed 100 
fathoms in length. 

(vi) The following waters are closed to 
subsistence fishing for salmon: 

(A) Russell Creek and Nurse Lagoon; 

(B) Trout Creek; 

(C) Humboldt Creek. 

(vii) Salmon, trout and char may be 
taken only under the authority of a 
subsistence fishing permit. A record of 
subsistence caught fish must be kept on 
the reverse side of the permit. The 
record must be completed immediately 
upon taking subsistence caught fish and 
must be returned to the local 
representative of the Alaska Department 
of Fish and Game no later than October 
31. 

(8) Chignik Area. 


(i) Salmon may be taken by seines 
and gill nets, or with gear specified on a 
subsistence fishing permit, or by a line 
attached to a rod or pole, except that in 
Chignik Lake, salmon may not be taken 
with purse seines. 

(ii) Fish other than salmon may be 
taken by gear, as specified in the 

definitions at 5_26(b). unless 

restricted under the terms of a 
subsistence fishing permit. 

(iii) Salmon may not be taken in the 
Chignik River, upstream from the Alaska 
Department of Fish and Game weir site 
or counting tower, in Black Lake, or any 
tributary to Black and Chignik Lakes. 

(iv) Salmon, trout and char may only 
be taken under the authority of a 
subsistence fishing permit. A record of 
subsistence caught fish must be kept on 
the reverse side of the permit. The 
record must be completed immediately 
upon taking subsistence caught fish and 
must be returned to the local 
representative of the Alaska Department 
of Fish and Game no later than October 
31. 

(v) From June 10 through September 

30, commercial fishing license holders 
may not subsistence fish for salmon. 

(9) Kodiak Area. 

(i) Salmon may be taken for 
subsistence purposes from 6a.m. until 9 
p.m. from January 1 through December 

31. with the following exceptions: 

(A) from June 1 through September 15, 
salmon seine vessels may not be used to 
take subsistence salmon for 24 hours 
before, during, and for 24 hours after 
any open commercial salmon fishing 
period; 

(B) from June 1 through September 15, 
purse seine vessels may be used to take 
salmon only with gill nets and no other 
type of salmon gear may be on board 
the vessel. 

(ii) Fish other than salmon may be 
taken at any time unless restricted by 
the terms of a subsistence fishing 
permit. 

(iii) Unless restricted by this section 

or under the terms of a subsistence 
fishing permit, fish may be taken by 
gear, as specified in the definitions at 
§-26(b). 

(iv) Salmon may be taken only by gill 
net, seine, or by a line attached to a rod 
or pole. 

(v) Subsistence fishermen must be 
physically present at the net at all times 
the net is being fished. 

(vi) The following locations are closed 
to the subsistence taking of salmon: 

(A) all waters of Mill Bay and all 
those waters bounded by a line from 
Spruce Cape to the northernmost point 
of Woody Island, then to the 
northernmost point of Holiday Island. 
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then to a point on Near Island opposite 
the Kodiak small boat harbor entrance 
and then to the small boat harbor 
entrance; 

(B) all freshwater systems of Little 
Afognak River and Portage Creek 
drainage in Discoverer Bay; 

(C) all water closed to commercial 
salmon fishing in the Barbara Cove, 
Chiniak Bay, Saltery Cove, Pasagshak 
Bay, Monashka Bay and Anton Larsen 
Bay, and all waters closed to 
commercial salmon fishing within 100 
yards of the terminus of Selief Bay 
Creek and north and west of a line from 
the tip of Las Point to the tip of River 
Mouth Point of Afognak Bay; 

(D) all waters 300 yards seaward of 
the terminus of Monks Creek; 

(E) from August 15 through September 
30. all waters 500 yards seaward of the 
terminus of Little Kitoi Creek; 

(F) ail freshwater systems of Afognak 
Island; 

(G) all waters of Ouzinkie Harbor 
north of a line from 57°55'10" N.lat., 
152°36' W. long, to 57°55'03" N. lat., 
152°29'20" W. long. 

(vii) A subsistence fishing permit is 
required for taking salmon, trout and 
char for subsistence purposes. A 
subsistence fishing permit is required for 
taking herring and bottomfish for 
subsistence purposes during the 
commercial herring sac roe season from 
May 1 through June 30. All subsistence 
fishermen shall keep a record of the 
number of subsistence fish taken each 
year. The number of subsistence fish 
shall be recorded on the reverse side of 
the permit. The record must be 
completed immediately upon landing 
subsistence caught fish and must be 
returned to the local representative of 
the Alaska Department of Fish and 
Game by February 1 of the year 
following the year the permit was 
issued. 

(10) Cook Inlet Area. 

(i) Unless restricted in this section or 
unless restricted under the terms of a 
subsistence fishing permit, fish may be 
taken at any time in the Cook Inlet area. 

(11) Unless otherwise restricted or 
under the terms of a subsistence fishing 
permit, fish may be taken by gear, as 
specified in the definitions at 

§-26(b). 

(iii) Smelt may be taken only with gill 
nets and dip nets. Gill nets used to take 
smelt may not exceed 50 feet in length 
and two inches in mesh size. 

(iv) Whitefish may be taken only in 
the Tyonek River drainage and only 
under the authority of a permit issued by 
the Alaska Department of Fish and 
Game 


(v) Gill nets may not be used, except 
for the taking of whitefish in the Tyonek 
River drainage. 

(vi) Trout, grayling, char, and burbot 
may not be taken in fresh water, except 
that dolly varden may be taken in fresh 
water in the Port Graham Subdistrict. 

(vii) Dolly Varden may be taken in 
fresh water only under the authority of a 
subsistence fishing permit issued by the 
Alaska Department of Fish and Game; 
only one permit may be issued to a 
household each year. A subsistence 
fishing permit holder shall record daily 
dolly varden catches on forms provided 
by the Alaska Department of Fish and 
Game. 

(viii) Dolly varden may be taken in 
fresh water for subsistence purposes in 
the Port Graham Subdislrict only from 
April 1 through May 31. 

(ix) Dolly varden may be taken in 
fresh water only by beach seines not 
exceeding 10 fathoms in length. 

(x) Salmon may be taken only under 
the authority of a subsistence fishing 
permit issued by the Alaska Department 
of Fish and Game; only one permit may 
be issued to a household each year. A 
subsistence fishing permit holder shall 
record daily salmon catches on forms 
provided by the department. 

(xi) No person may operate or assist 
in the operation of subsistence salmon 
net gear on the same day that person 
operates or assists in the operation of 
commercial salmon gear. 

(11) Prince William Sound Area. 

(i) Unless restricted in this section or 
unless restricted under the terms of a 
subsistence fishing permit, fish may be 
taken at any time in the Prince William 
Sound Area. 

(ii) Salmon and freshwater fish 
species may be taken only under the 
authority of a subsistence fishing permit. 

(iii) Only one subsistence fishing 
permit will be issued to each household 
per year. 

(iv) Fish may be taken by gear, as 
specified in the definitions at 

§_26(b), unless restricted in this 

section or under the term of a 
subsistence fishing permit. 

(v) Use of fishwheels. 

(A) fishwheels used for subsistence 
fishing may not be rented, leased, or 
otherwise used for personal gain. 

(B) subsistence fishwheels must be 
removed from the water at the end of 
the permit period. 

(C) each permittee may operate only 
one fishwheel at any one time. 

(D) no person may set or operate a 
fishwheel within 75 feet of another 
fishwheel. 

(E) no fishwheel may have more than 
two baskets. 


(F) the permit holder must personally 
operate the fishwheel or dip net. A 
subsistence fishwheel or dip net permit 
may not be loaned or transferred except 
as permitted by this part. 

(G) a wood or metal plate at least 12 
inches high by 12 inches wide, bearing 
the permit holder’s name and address in 
letters and numerals at least one inch 
high, must be attached to each fishwheel 
so that the name and address are plainly 
visible. 

(vi) Except as provided in this section, 
fish other than salmon and freshwater 
fish species may be taken for 
subsistence purposes with a subsistence 
fishing permit. 

(vii) Salmon may not be taken in any 
area closed to commercial salmon 
fishing unless otherwise permitted. 

(viii) In locations open to commercial 
salmon fishing and in conformance with 
commercial salmon fishing regulations, 
the annual subsistence salmon limit is 
as follows: 

(A) 15 salmon for a household of one 
person; 

(B) 30 salmon for a household of two 
persons; 

(C) 10 salmon for each additional 
person in a household over two: 

(D) no more than five king salmon 
may be taken per permit. 

(ix) All tributaries of the Copper River 
and waters of the Copper River are 
closed to the taking of salmon. 

(x) Crosswind Lake is closed to all 
subsistence fishing. 

(xi) Salmon may be taken for 
subsistence purposes in the waters of 
the Southwestern District only as 
follows: 

(A) only pink salmon may be taken; 

(B) pink salmon may be taken by 
dipnets or by a line attached to a rod or 
pole; 

(C) salmon may be taken only from 
May 15 through September 30; 

(D) fishing periods are from May 15 
until two days before the commercial 
opening of the Southwestern District, 
seven days per week; during the 
commercial salmon fishing season, only 
during open commercial salmon fishing 
periods; and from two days following 
the closure of the commercial salmon 
season until September 30, seven days 
per week; 

(E) no fishing is allowed within the 
closed water areas for commercial 
salmon fisheries; 

(F) there are no bag and possession 
limits for this fishery; 

(G) permits may be issued only at 
Chenega Bay village. 

(xii) Salmon may be taken for 
subsistence purposes in the waters north 
of a line from Porcupine Point to Granite 
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Point, and south of a line from Point 
Lowe to Tongue Point, only as follows: 

(A) only pink salmon may be taken; 

fB) pink salmon may be taken by 
dipnets or by a line attached to a rod or 
pole; 

(C) salmon may be taken only from 
May 15 through September 30; 

(D) fishing periods are from May 15 
until two days before the commercial 
opening of the Southwestern District, 
seven days per week; during the 
commercial salmon fishing season, only 
during open commercial salmon fishing 
periods; and from two days following 
the closure of the commercial salmon 
season until September 30. seven days 
per week; 

(E) no fishing is allowed within the 
closed waters areas for commercial 
salmon fisheries; 

(F) there are no bag and possession 
limits for this fishery; 

(G) permits may be issued only at 
Tatitlek village. 

(12) Yakutat Area. 

(i) Unless restricted in this section or 
unless restricted under the terms of a 
subsistence fishing permit, fish may be 
taken at any time in the Yakutat area. 

(ii) Salmon may not be taken during 
the period commencing 40 hours before 
an opening until 48 hours after the 
closure of an open commercial salmon 
net fishing season. This applies to each 
river or bay fishery individually. 

(iii) When the length of the weekly 
commercial salmon net fishing period 
exceeds two days in any Yakutat Area 
salmon net fishery, the subsistence 
fishing period is from 6:00 a.m. to 6:00 
p.m. on Saturday in that location. 

(iv) Fish may be taken by gear, as 
specified in the definitions at 

§_.26(b), unless restricted in this 

section or under the terms of a 
subsistence fishing permit 

(v) Salmon, trout, and char may be 
taken only under authority of a 
subsistence fishing permit. 

(vi) Salmon, trout, or char taken 
incidentally by gear operated under the 
terms of a subsistence permit for salmon 
are legally taken and possessed for 
subsistence purposes. The holder of a 
subsistence salmon permit must report 
any salmon, trout, or char taken in this 
manner on his or her permit calendar. 

(vii) Subsistence fishermen must 
remove the dorsal fin from subsistence 
caught salmon when taken. 

(13) Southeastern Alaska Area. 

(i) Salmon, trout, char and herring 

spawn on kelp may be taken only under 
authority of a subsistence fishing permit. 


(ii) No person may possess 
subsistence-taken and sport-taken 
salmon on the same day. 

(iii) Subsistence taking of steelhead 
trout is prohibited except that steelhead 
trout taken incidentally by gear 
operated under the terms of a 
subsistence permit for salmon are 
legally taken and possessed for 
subsistence purposes. The holder of a 
subsistence salmon permit must report 
any steelhead trout taken in this manner 
on his or her permit calendar. 

(iv) Salmon, trout, or char taken 
incidentally by gear operated under the 
terms of a subsistence permit for salmon 
are legally taken and possessed for 
subsistence purposes. The holder of a 
subsistence salmon permit must report 
any salmon, trout, or char taken in this 
manner on his or her permit calendar, 

(v) Subsistence fishermen shall 
immediately remove the dorsal fin of all 
salmon when taken. 

(vi) Fish may be taken by gear, as 
specified in the definitions at 

§_.26(b), except as may be restricted 

under the terms of a subsistence fishing 
permit and except as follows: set gill 
nets may not be used to take salmon 
except in the mainstream and side 
channels, but not the tributaries, of the 
Chilkat River from the terminus to one 
mile upstream of Wells Bridge. 

(vii) From July 7 through July 31, 
sockeye salmon may be taken in the 
waters of the Klawock River, and 
Klawock Lake only from 8 a.m. Monday 
until 5 p.m. Friday. 

§_ J27 Subsistence taking of shellfish. 

(a) Regulations in this section apply to 
subsistence taking of dungeness crab, 
king crab, tanner crab, shrimp, clams, 
abalone, and other types of shellfish or 
their parts. 

(b) Shellfish may be taken for 
subsistence uses at any time in any area 
of the public lands by any method 
unless restricted by the subsistence 
fishing regulations of this section or 

§_26. 

(c) Methods. Means, and General 
Restrictions. 

(1) The bag limit specified herein for a 
subsistence season for a species and the 
State bag limit set for a State general 
season for the same species are not 
cumulative. This means that a person or 
designated group who has taken the bag 
limit for a particular species under a 
subsistence season specified herein may 
not after that, take any additional 
shellfish of that species under any other 


bag limit specified for a State general 
season. 

(2) Unless otherwise provided in this 
section, gear as specified in the 

definitions of §_26 is legal for 

subsistence taking of shellfish. 

(3) It is prohibited to buy or sell 
subsistence-taken shellfish, their parts, 
or their eggs, unless otherwise specified 
in this section. 

(4) The use of explosives and 
chemicals is prohibited, except that 
chemical baits or lures may be used to 
attract shellfish. 

(5) Each subsistence fisherman shall 
plainly and legibly inscribe their first 
initial, last name and address on a keg 
or buoy attached to unattended 
subsistence fishing gear. Subsistence 
fishing gear may not display a 
permanent Alaska Department of Fish 
and Game vessel license number. 

(6) A side wall of all subsistence 
shellfish pots must contain an opening 
with a perimeter equal to or exceeding 
one-half of the tunnel eye opening 
perimeter. The opening must be laced, 
sewn, or secured together by untreated 
cotton twine or other natural fiber no 
larger than 120 thread. Dungeness crab 
and shrimp pots may have the pot lid 
tiedown straps secured to the pot at one 
end by untreated cotton twine no larger 
than 120 thread, as a substitute for the 
above requirement. 

(7) No person may mutilate or 
otherwise disfigure a crab in any 
manner which would prevent 
determination of the minimum size 
restrictions until the crab has been 
processed or prepared for consumption. 

(8) In addition to the marking 
requirements in paragraph (c)(5) of this 
section, kegs or buoys attached to 
subsistence crab pots must also be 
inscribed with the name or U.S. Coast 
Guard number of the vessel used to 
operate the pots. 

(9) No more than five pots per person 
and 10 pots per vessel may be used to 
take crab, except as specified in 
paragraph (f) of this section. 

(10) In the subsistence taking of 
shrimp in the Glacier Bay National 
Preserve, no person may use more than 
10 pots, and no more than 20 pots may 
be operated from a vessel. In the 
subsistence taking of shellfish other 
than shrimp in the Glacier Bay National 
Preserve, no person may operate more 
than five pots of any type, and no more 
than 10 pots of any type may be 
operated from a vessel. 
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(d) Subsistence Take by Commercial 
Vessels—No fishing vessel which is 
commercially licensed and registered for 
shrimp pot, shrimp trawl, king crab, 
tanner crab, or dungeness crab fishing 
may be used for subsistence take during 
the period starting 14 days before an 
opening until 14 days after the closure of 
a respective open season in the area or 
areas for which the vessel is registered. 

(e) Unlawful Possession of 
Subsistence Shellfish. No person may 
possess, transport, give, receive or 
barter subsistence taken shellfish or 
their parts that the person knows or 
should know were taken in violation of 
a Federal or State statute or a regulation 
promulgated thereunder. 

(f) Subsistence Shellfish Areas and 
Pertinent Restrictions. 

(1) Southeastern Alaska—Yakutat 
Area. Shellfish may be taken for 
subsistence purposes in the Glacier Bay 
National Preserve only under the 
authority of a subsistence shellfish 
fishing permit. 

(2) Cook Inlet Area. All waters within 
the boundaries of the Kenai National 
Wildlife Refuge are closed to the taking 
of shellfish for subsistence purposes. 

(3) Kodiak Area. 

(i) Shellfish may be taken for 
subsistence purposes only under the 
authority of a subsistence shellfish 
fishing permit. 

(ii) The operator of a commercially 
licensed and registered shrimp fishing 
vessel must obtain a subsistence fishing 
permit from the Alaska Department of 
Fish and Game before subsistence 
shrimp fishing during a closed 
commercial shrimp fishing season or 
within a closed commercial shrimp 
fishing district, section or subsection. 

The permit shall specify the area and 
the date the vessel operator intends to 
fish. No more than 500 pounds (227 kg) 
of shrimp may be in possession aboard 
the vessel. 

(iii) The daily bag and possession 
limit is 12 dungeness crab per person. 
Only male dungeness crab may be 
taken. 

(iv) In the subsistence taking of king 
crab: 

(A) the daily bag and possession limit 
is six crab per person and only male 
crab may be taken; 

(B) all crab pots used for subsistence 
fishing and left in saltwater unattended 
longer than a two-week period shall 


have all bait and bait containers 
removed and all doors secured fully 
open; 

(C) no more than five crab pots may 
be used to take king crab; 

(D) king crab may be taken only from 
June 1 through January 31, except that 
the subsistence taking of king crab is 
prohibited in waters 25 fathoms or 
greater in depth during the period 14 
days before and 14 days after open 
commercial fishing seasons for red king 
crab, blue king crab, or tanner crab in 
the location. 

(v) In the subsistence taking of tanner 
crab: 

(A) no more than five crab pots may 
be used to take tanner crab; 

(B) from July 15 through February 10, 
the subsistence taking of tanner crab is 
prohibited in waters 25 fathoms or 
greater in depth, unless the commercial 
tanner crab fishing season is open in the 
location; 

(C) the daily bag and possession limit 
is 12 crab per person and only male crab 
may be taken. 

(4) Alaska Peninsula-Aleutian Islands 
Area. 

(i) Shellfish may be taken for 
subsistence purposes only under the 
authority of a subsistence shellfish 
fishing permit. 

(ii) The operator of a commercially 
licensed and registered shrimp fishing 
vessel must obtain a subsistence fishing 
permit from the Alaska Department of 
Fish and Game prior to subsistence 
shrimp fishing during a closed 
commercial shrimp fishing season or 
within a closed commercial shrimp 
fishing district, section, or subsection. 
The permit shall specify the area and 
the date the vessel operator intends to 
fish. No more than 500 pounds (227 kg) 
of shrimp may be in possession aboard 
the vessel. 

(iii) The daily bag and possession 
limit is 12 dungeness crab per person. 
Only male dungeness crab may be 
taken. 

(iv) In the subsistence taking of king 
crab: 

(A) the daily bag and possession limit 
is six crab per person and only male 
crab may be taken; 

(B) all crab pots used for subsistence 
fishing and left in saltwater unattended 
longer than a two-week period shall 
have all bait and bait containers 


removed and all doors secured fully 
open; 

(C) crab may be taken only from June 
1 through January 31. 

(v) The daily bag and possession limit 
is 12 tanner crab per person. Only male 
crab may be taken. 

(5) Bering Sea Area. 

(i) In waters South of 60° North 
latitude, shellfish may be taken for 
subsistence purposes only under the 
authority of a subsistence shellfish 
fishing permit. 

(ii) In that portion of the area north of 
the latitude of Cape Newenham, 
shellfish may only be taken by shovel, 
jigging gear, pots and ring net. 

(iii) The operator of a commercially 
licensed and registered shrimp fishing 
vessel must obtain a subsistence fishing 
permit from the Alaska Department of 
Fish and Game prior to subsistence 
shrimp fishing during a closed 
commercial shrimp fishing season or 
within a closed commercial shrimp 
fishing district, section or subsection. 
The permit shall specify the area and 
the date the vessel operator intends to 
fish. No more than 500 pounds (227 kg) 
of shrimp may be in possession aboard 
the vessel. 

(iv) In waters south of 60° North 
latitude, the daily bag and possession 
limit is 12 dungeness crab per person. 
Only male dungeness crab may be 
taken. 

(v) In the subsistence taking of king 
crab: 

(A) in waters south of 60° North 
latitude, the daily bag and possession 
limit is six crab per person, and only 
male crab may be taken; 

(B) all crab pots used for subsistence 
fishing and left in saltwater unattended 
longer than a two-week period shall 
have all bait and bait containers 
removed and all doors secured fully 
open; 

(C) in waters south of 60° North 
latitude, crab may be taken only from 
June 1 through January 31. 

(vi) In waters south of 60° North 
latitude, the daily bag and possession 
limit is 12 tanner crab, and only males 
may be taken. 

Dated: May 8.1992. 

Richard N. Smith, 

Acting Director, U.S. Fish and Wildlife 
Service. 

Michael A. Barton, 

Regional Forester, USDA-Forest Service. 

[FR Doc. 92-11811 Filed 5-27-92; 8:45 am] 
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DEPARTMENT OF COMMERCE 
International Trade Administration 
(C-122-616J 

Final Affirmative Countervailing Duty 
Determination: Certain Softwood 
Lumber Products from Canada 

agency: Import Administration, 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: May 28. 1992. 
summary: We determine that benefits 
which constitute subsidies within the 
meaning of the countervailing duty law 
are being provided on the manufacture, 
production, or exportation of certain 
softwood lumber products from Canada, 
as described in the “Scope of 
Investigation” section of this notice. The 
estimated net subsidy is 6.51 percent ad 
valorem . 

FOR FURTHER INFORMATION CONTACT: 

Bernard Carreau or Kelly Parkhill, 

Office of Countervailing Compliance, 
Import Administration, U.S. Department 
of Commerce, room B099,14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230; telephone (202) 
377-2786. 

FINAL DETERMINATION: 

Case History 

Since the publication of the 
Preliminary Affirmative Countervailing 
Duty Determination: Certain Softwood 
Lumber Products From Canada 
(Preliminary Determination), 57 FR 8800 
(March 12,1992) in the Federal Register, 
the following events have occurred. On 
March 18,1992, we issued a 
supplemental/deficiency questionnaire 
to the Government of Canada (GOC) 
regarding the province of Saskatchewan, 
and the Yukon Territory and Northwest 
Territories (the Territories). At the 
request of the GOC, we extended the 
due date for these responses until April 
3,1992. 

We issued a questionnaire seeking 
clarifications on certain issues 
pertaining to two companies requesting 
exclusion on March 13.1992. We 
received responses to this questionnaire 
on March 27.1992. 

We conducted verification of the 
responses submitted by the GOC on its 
own behalf, and on behalf of the 
provinces of Alberta, British Columbia 
(BC), Ontario, and Quebec (hereinafter 
referred to as Respondents), from March 
16 through March 27,1992. In addition, 
from March 16 through March 18.1992, 
we verified certain companies that 
requested exclusion from this 
investigation. Between April 13 and 
April 21,1992, we issued verification 


reports to Respondents, and other 
interested parties which requested 
copies of verification reports in their 
application for administrative protective 
order, and the Coalition for Fair Lumber 
Imports (the Coalition), representing the 
U.S. industry. 

We received timely requests for a 
public hearing from five interested 
parties. We received case and rebuttal 
briefs from interested parties on April 21 
and 23,1992, and April 27,1992, 
respectively. 

In response to a request by 
Respondents, we postponed the public 
hearing (see 57 FR 13077 (April 15.1992). 
A 22-hour public hearing was held at the 
Department of Commerce on April 29 
and 30,1992. 

Scope of Investigation 

The products covered by this 
investigation are certain softwood 
lumber products. These lumber products 
include: (1) Coniferous wood, sawn or 
chipped lengthwise, sliced or peeled, 
whether or not planed, sanded or finger- 
jointed, of a thickness exceeding six 
millimeters; (2) coniferous wood siding 
(including strips and friezes for parquet 
flooring, not assembled) continuously 
shaped (tongued, grooved, rabbitted, 
chamfered, V-jointed, beaded, molded, 
rounded or the like) along any of its 
edges or faces, whether or not planed, 
sanded or finger-jointed; (3) other 
coniferous wood (including strips and 
friezes for parquet flooring, not 
assembled) continuously shaped 
(tongued, grooved, rabbitted, chamfered, 
V-jointed, beaded, molded, rounded or 
the like) along any of its edges or faces, 
whether or not planed, sanded or finger- 
jointed; (4) coniferous wood flooring 
(including strips and friezes for parquet 
flooring, not assembled) continuously 
shaped (tongued, grooved, rabbitted, 
chamfered, V-jointed, beaded, molded, 
rounded or the like) along any of its 
edges or faces, whether or not planed, 
sanded or finger-jointed. Such products 
are currently provided for under 
subheadings 4407.1000, 4409.1010, 
4409.1090, 4409.1020, respectively, of the 
Harmonized Tariff Schedule (HTS). 
Although the HTS subheadings are 
provided for convenience and customs 
purposes, our written description of the 
scope of this proceeding remains 
dispositive. 

Scope Issues 

Respondents and a number of other 
interested parties submitted a variety of 
arguments that certain types of 
softwood lumber products should be 
excluded from our final determination, 
and the order, if one is issued. These 
parties are the Independent Lumber 


Remanufacturers’ Association (ILRA); 
the Clemson Corporation (doing 
business as the National Frame 
Company); Green Forest Lumber 
Products (Green Forest); the 
International Sleep Products 
Association (ISPA); and Leggett and 
Platt, Incorporated. 

Scope Exclusion Requests—^Specialty 
Products 

The Respondents requested that the 
Department exclude from the scope of 
the investigation the following: Products 
manufactured from Western Red Cedar, 
Yellow Cypress, Eastern White Cedar, 
Eastern White and Red Pine, and clear 
and shop grades of lumber (collectively 
referred to as specialty products). 
Respondents stated that softwood 
lumber produced from these six species 
and grades has characteristics that 
distinguishes it from lumber produced 
from more commonly available 
coniferous species. These characteristics 
include, among others: Appearance; 
resistance to certain insects, disease 
and fungi; and strength. According to 
Respondents, the proof of the 
desirability of these characteristics lies 
in the higher prices that lumber 
produced from these species commands. 

The scope of the investigation covers 
lumber products produced from all types 
of coniferous wood. Each of the 
specialty species can be used to produce 
the same or similar lumber products as 
any other coniferous species commonly 
harvested in Canada and the United 
States. While the different strengths and 
weaknesses of these species may be 
part of the definition of a particular type 
of lumber, the speciation and quality of 
the timber input into a particular 
product are only two of the various 
criteria by which softwood lumber 
products can vary. See, e.g. t Softwood 
Lumber from Canada , United States 
International Trade Commission (ITC) 
lnv. No. 701-TA-312 (December 1991) 
(preliminary). In addition, no 
information was provided during the 
course of the investigation indicating 
that these species and grades of timber 
were sold according to the same 
stumpage systems other than those 
found to be applicable to other species 
and grades. 

Furthermore, no specific product 
information was provided for the record, 
with the exception of the listing of 
several end products manufactured from 
these species (which are not. by and 
large, within the scope of this 
investigation in any case). Therefore, 
there is no basis for determining 
whether products manufactured from 
these grades and species should either 
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be excluded from the scope of the 
investigation or be included in a 
separate class or kind of merchandise. 

With respect to the contention that 
lumber manufactured from these 
specialty products commands a higher 
price, we note that there is a wide range 
of prices paid for softwood lumber 
products manufactured from all 
coniferous species. While a higher price 
paid may somehow indirectly indicate 
the expectations of the final consumer, it 
is not in and of itself a basis for the 
exclusion of a product from the scope of 
an investigation. 

Re manufactured Softwood Lumber 
Products 

We received comments from 
Respondents and the ILRA requesting 
that the Department exclude 
remanufactured softwood lumber 
products (remans) from the scope of the 
investigation. The Department also 
received comments from National Frame 
Company requesting that the 
Department exclude a particular type of 
softwood reman, bed frame components, 
from the scope of the investigation. 
Finally. ISPA and Leggett and Platt Inc., 
submitted comments requesting that the 
Department exclude bed frame 
components in general, and those bed 
frame components imported into the 
United States by Leggett and Platt in 
particular, from the scope of the 
investigation. These parties argue that 
remans should be excluded from the 
scope of the investigation because: (1) 
They do not beiong to the same class or 
kind of merchandise as rough sawn 
dimension lumber (2) they do not 
benefit from the alleged subsidies under 
investigation; and (3) they are not made 
by enterprises included within the 
specificity finding in the preliminary 
determination. 

The Coalition and Fred Tebb and 
Sons. Inc. (Tebb) submitted comments in 
opposition to the exclusion of remans 
from the scope of the investigation, and 
to any finding that remans represent a 
separate class or kind of merchandise. 
The Coalition applied the Department’s 
five class or kind criteria to remans and 
concluded that they should not 
represent a separate class or kind of 
merchandise. Tebb disputed 
Respondents’ and interested parties’ 
descriptions of remans, claiming that 
their explanations described “artlike” 
products, which exaggerated the 
differences between remans and 
dimension lumber, and which 
essentially contended that every cut 
made to a piece of lumber greatly 
increases the value of the product at the 
same time it establishes a new class or 
kind of merchandise. Tebb noted that 


Respondents and other interested 
parties incorrectly applied their artlike 
descriptions to all remans, even though 
remanufacturers sell a wide variety of 
softwood lumber products, which are 
usually only minimally processed. The 
arguments presented by Respondents 
and other interested parties with respect 
to remans are addressed in the following 
three sections. 

Class or Kind of Merchandise 

By applying the five criteria the 
Department uses to determine whether 
merchandise is within the class or kind 
of merchandise covered by the 
investigation, Respondents and other 
Canadian interested parties concluded 
that remans are not the same class or 
kind of merchandise as dimension 
lumber or rough sawn lumber. They 
further cite the U.S.-Canada 
Memorandum of Understanding on 
Softwood Lumber (MOU) as evidence 
that certain remans were identified and 
accorded different treatment than other 
softwood lumber products, confirming 
that they are a different class or kind of 
merchandise. Citing the results of their 
class or kind analysis and the MOU 
treatment of remans, they contend that 
the Department should exclude these 
products from the scope of the 
investigation because of their significant 
differences from dimension lumber. 
Respondents allege that the focus of the 
investigation is on rough sawn or 
dimension lumber, and that the 
Department and the U.S. domestic 
industry really are not interested in 
remans. 

The scope of this investigation, 
however, clearly includes both so-called 
dimension lumber as well as other 
softwood lumber products, including 
remans. The Preliminary Determination 
stated: 

Since the scope of our investigation 
includes those products covered by the U.S.- 
Canada Memorandum of Understanding on 
Softwood Lumber, which includes not only 
dimension lumber but a wide variety of other 
lumber products, all of these products are 
considered to fall within the scope of this 
investigation. (Emphasis added.) 

Therefore, there is no basis for 
excluding remans from the scope of the 
investigation just because they are 
different from other lumber, which is 
also included within the scope. 
Furthermore, the domestic industry did 
argue both in its direct and rebuttal 
briefs against excluding remans from the 
scope of the investigation. 

Nor is there any basis for determining 
that remans as a group are a separate 
class or kind of merchandise. There is 
no widespread agreement on an exact 
definition of ‘'remans,” which 


essentially is a term of convenience that 
indicates that at least some additional 
processing has been performed on rough 
sawn lumber. The descriptions of 
remans on the record are laced with 
generalities too broad for the 
Department to conclude that even a 
subset of remans constitutes a separate 
class or kind of merchandise. While the 
Department does not dispute that 
certain remans are produced from highly 
sophisticated processing techniques, no 
attempt was made to enumerate which 
processes, when applied to softwood 
lumber, changed the physical 
characteristics, ultimate use, 
expectations of the final consumer, 
advertising, and channels of trade 
sufficiently to create a separate class or 
kind of merchandise. The comments 
received did not present a coherent set 
of criteria by which the Department 
could create or delineate a class or kind 
of merchandise from among the welter 
of softwood lumber products. 

The evidence on the record does not 
demonstrate that all remans constitute a 
separate class or kind. To the contrary, 
the evidence presented regarding why 
remans should be a separate class or 
kind is contradictory. 

For example, the ILRA stated that 
among the remans made by member 
companies of the ILRA are “decorative 
paneling, window casings, flooring, 
moulding, furniture components, ladder 
stock, finger-join ted and end-matched 
merchandise.” See Exhibit 8 of the ILRA 
Brief, p. 3. The ILRA asserts that these 
“reman products are distinguishable, 
because of fabrication and finishing, 
from common sawmill lumber used 
primarily in the construction, repair and 
remodeling of residential and 
nonresidential buildings.” Id. Decorative 
paneling, window casings, flooring and 
moulding, however, while not common 
sawmill lumber, are nevertheless “used 
primarily in the construction, repair and 
remodeling of residential and 
nonresidential buildings.” In its rebuttal 
brief, the ILRA argues that the 
distinction is not really whether remans 
are used in the construction, repair and 
remodeling of houses; it is that they may 
be used for nonstructural interior 
purposes. The list of remans provided by 
ILRA, however, contains siding, gutters, 
fence boards, door stock, window sash 
cuttings, furring and roofing strips used 
across structural members of walls and 
ceilings to serve as a base for the 
attachment of wall, ceiling and roof 
materials, and tongue and groove roof 
and floor decking which provides a 
structural deck. See ILRA brief at 
Exhibit B. These remans do not 
necessarily fit the description of non- 
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structural interior purposes. In addition, 
all of these products, some of which may 
be advertised separately, are also 
frequently available in lumber yards. 

Throughout this proceeding, the term 
“reman” was routinely applied to a wide 
variety of lumber products, some of 
which would clearly be within the scope 
of the proceeding even if it were limited 
just to dimension lumber. For example, 
Green Forest and Tebb indicated that 
their remanufacturing businesses consist 
of nothing more elaborate than cutting 
the lumber into customer-specified sizes. 
They remanufacture 2X4s and 2X6s out 
of 2Xl0s. The ILRA, on the other hand, 
argues that remans should be a separate 
class or kind because the amount of 
remanufacturing is so substantial. It 
argues that sawmill lumber, as opposed 
to remans, is generally sold to the 
construction industry in an “as-is” 
condition, ready for use as the structural 
component of a building. The same is 
true, however, for the remanufactured 
2X4s and 2X6s to which we referred 
above. 

Some of the descriptions of what 
might constitute a reman presented for 
the record were mutually exclusive. For 
instance, the ILRA indicated that only 
the best quality lumber can be used for 
remans, resulting in remans always 
being of a superior quality wood than 
standard dimension lumber. However, 
the ISPA and Leggett and Platt stated 
that its reman product of interest, bed 
frame components, is produced using 
wood from the undesirable outer portion 
of a log, which is often used for the 
manufacture of wood chips, and 
therefore is, at least in some respects, 
unlike the more expensive prime 
dimension lumber which they argue is 
the focus of the investigation. (See ISPA 
and Leggett and Platt brief, p. 14.) 
Finally, comments received were 
hyperbolic in nature, with Canadian 
interested parties insisting that their 
descriptions of the most highly 
processed remans made from only the 
most valuable lumber applied to ail 
remans, while the Coalition contended 
that the consumer’s expectations for 
remans and standard dimension lumber 
were the same because the consumer 
demands of both products the best 
quality for the lowest price. 

Likewise, there was conflicting 
evidence regarding the amount of value- 
added to the lumber product by the 
remanufacturing. ILRA and Leggett and 
Platt argue that there is substantial 
value added, while Tebb and Green 
Forest Products state that this is not 
necessarily the case. Neither side 
presented any reasonable, objective 
criteria by which the Department could 


distinguish among the numerous 
softwood lumber products. 

Respondents point to the MOU, and 
appendices B and E of the MOU in 
particular, as evidence that the 
Department has at least implicitly 
recognized the unique nature of remans 
as a group, and that the Department has 
experience identifying individual reman 
products and administering separate 
provisions for remans. 

The list of products included in 
appendices B and E of the MOU were 
derived from the scope of the 1986 
investigation, and only served to clarify 
product coverage for purposes of 
administering the MOU [i.e., the basis 
on which the export tax would be 
collected.) The lists themselves, 
however, and the products specifically 
enumerated and defined in them, 
resulted from the series of negotiations 
conducted in connection with the MOU. 
As such, the lists and the products they 
include are not indicative of the results 
of an examination of factual evidence 
presented to the Department and 
analyzed according to the five class or 
kind criteria. While the lists contain 
enough information to describe fairly 
what had been agreed upon during 
negotiations, they do not provide 
sufficient information for us to analyze 
properly each product according to our 
criteria. Therefore, the Department 
cannot rely on these lists as evidence 
that remans represent an individual 
class or kind of merchandise within the 
meaning of the Trade and Tariff Act of 
1930, as amended, (the Act) or as a basis 
for establishing a separate class or kind. 

Pass-through of Subsidy to Remans 

Respondents and other Canadian 
interested parties contend that because 
remanufacturers purchase softwood 
lumber as an input at arm's-length 
prices, the Department has not found 
that remans receive a countervailable 
subsidy. Some Respondents also argue 
that the focus of the investigation is the 
primary product targeted by the subsidy 
program which was the subject of the 
investigation. Leggett and Platt and the 
ISPA argue that the Department cannot 
include bed frame components within 
the scope of the investigation because 
the Department has not found that 
Canadian producers of bed-frame 
components themselves have received 
countervailable subsidies. 

As pointed out above, remans are 
included within the scope of the 
investigation, and the Department did 
investigate whether remans benefitted 
from the subsidies investigated. The 
Department determined that remans do 
benefit from subsidies. As the ILRA 
noted, not all remans are manufactured 


by independent producers; some reman 
producers are integrated companies 
which purchase stumpage and 
manufacture both dimension lumber and 
remans. See ILRA rebuttal brief p. 4. 
Therefore, some producers of remans do 
benefit directly from stumpage. A 
comparison of the reman products 
included in appendices B and E of the 
MOU with the products listed in the 
results of Respondents’ surveys of end 
products produced by stumpage holders 
demonstrates that there are many 
remans that are produced by tenure 
holders, and which, therefore, benefit 
directly from stumpage subsidies. 
Specifically, several products, such as 
lath, siding, flooring, and treated 
softwood lumber were listed in both the 
MOU appendices and in the results of 
the end product surveys. While bed 
frame components, and not bed frames 
(which appear on the end products 
survey), are included on the MOU 
reman list, it is nevertheless clear that 
the stumpage-holding companies which 
produce the bed frames must first make 
the constituent bed frame components. 
Therefore, the subsidized stumpage 
holders who produce bed frames also 
manufacture remans, at least at one 
point in their production process. 
Similarly, results of the end products 
surveys indicate that stumpage holders 
produce doors, pallets, and fences, while 
door stock, pallet stock, and fence 
boards all appear on the MOU 
appendices. While we were not 
completely satisfied that the end 
product surveys were accurate and 
complete, it is apparent that stumpage 
holders do produce remans (see the 
“Specificity” section of this notice). 

Since it is clear that several of the 
products listed in MOU appendices B 
and E produced by independent reman 
producers are the same products that 
are produced by stumpage holders that 
benefit from the subsidies found to exist, 
the issue then becomes determining 
which individual companies produce 
remans as part of a continuous process 
starting with the felling of subsidized 
timber, and which produce remans from 
lumber purchased at arm’s length. The 
Department’s procedures for 
accomplishing this are either through 
company exclusion requests or through 
the investigation and promulgation of 
company-specific rates. However, 
because the number of exclusion 
requests exceeded 300 and the number 
of timber processing companies is even 
greater, these analyses would have been 
so large as to be impracticable, and 
arguably impossible, within the confines 
of this countervailing duty investigation. 
For a fuller explanation of our rationales 
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for these exclusion and company- 
specific rate decisions, please refer to 
the “General Calculation Issues.” and 
“Company Exclusion” sections of this 
notice. 

Upstream Subsidy Issue 

Respondents argue that the 
Department cannot include remans, 
including bed frame components, within 
the scope of the investigation because 
the Department has not found that the 
subsidies provided to Canadian 
softwood lumber producers are provided 
to independent reman producers. As 
such, countervailing duties on imports of 
remans may not be imposed absent an 
affirmative upstream subsidy 
determination with respect to the 
imported merchandise. 

Section 701(e) of the Act provides that 
whenever the Department has 
reasonable grounds to believe or suspect 
that an upstream subsidy, as defined in 
section 77lA(a), is being paid or 
bestowed, the administering authority 
shall investigate whether an upstream 
subsidy has in fact been paid or 
bestowed, and if so, shall include the 
amount of the upstream subsidy as 
provided in section 771A(c). Section 
77lA(a) defines an upstream subsidy as 
any subsidy that is bestowed on an 
input product used in the manufacture of 
the merchandise subject to the 
investigation, if there is a competitive 
benefit bestowed on the subject 
merchandise that has a significant effect 
on the cost of manufacturing of the 
subject merchandise. There is a 
competitive benefit if the price for the 
input product is lower than an 
unsubsidized, arm’s-length price. 

The scope of this investigation covers 
certain softwood lumber products, and 
includes both dimension lumber and 
remans, the former being the input to the 
latter. Both dimension lumber and 
remans are produced by stumpage 
holders which receive stumpage at 
preferential prices. Reman producers 
that purchase lumber from stumpage 
holders at arm's-length prices argue that 
the Department cannot impose a 
countervailing duty order on their 
lumber products without conducting an 
upstream subsidy investigation to 
demonstrate that the remans are 
receiving a countervailable benefit. As 
we discussed above, the Department has 
found that some producers of remans 
are found to be receiving 
countervailable benefits. The 
Department is not obligated to 
investigate every producer of the subject 
merchandise if some producers are 
found to be receiving subsidies. 

Exclusion investigations, which were 
impracticable in this investigation, are 


the appropriate avenue to determine if 
there are specific companies that do not 
receive countervailable benefits. The 
Coalition, on the other hand, contends 
that section 771A is irrelevant because 
forestry products are within the scope of 
the agriculture provision under section 
771B. 

We disagree with the Coalition that 
an analysis based on section 771B of the 
Act is applicable in this case. Section 
771B, which deals with certain 
processed agricultural products, 
mandates that ”* * * subsidies found to 
be provided to either producers or 
processors of the product shall be 
deemed to be provided with respect to 
the manufacture, production, or 
exportation of the processed product.” if 
the demand for the raw agricultural 
product is substantially dependent on 
the demand for the latter-stage product, 
and the processing adds limited value to 
the raw product. Remans are not 
processed agricultural products for the 
purposes of this provision. The Act and 
its legislative history indicate that this 
provision was intended for agricultural 
food products with minimal processing 
between the raw agricultural product 
and the processed product, not a 
manufactured product such as remans 
(which are produced from another 
manufactured product, lumber). 
Specifically, section 771(4)(E)(iv) defines 
“raw agricultural product” as “any farm 
or fishery product.” 

Moreover, assuming, arguendo, that 
lumber were an agricultural product 
intended to be covered by Congress 
under section 771B, there is no evidence 
on the record indicating that demand for 
remans is substantially dependent on 
demand for logs, the raw product in this 
case, nor is there substantial evidence 
showing only “limited” value added 
either when processing logs into lumber 
or lumber into many remans. 

GA TT Issues 

Some Respondents argue that the 
General Agreement on Tariffs and 
Trade (GATT) precludes the levy of 
countervailing duties in excess of the 
amount of subsidy found to exist. They 
conclude that because subsidies were 
not found to exist on remans, 
countervailing duties cannot be applied 
to them. This investigation does not 
result in the levy of countervailing 
duties. Actual duties will not be levied 
unless an order is issued, and even then 
not until a section 751 review is 
completed or not requested. Further, 
because this is an aggregate case, it is 
necessary for the Department to 
calculate and assess duty deposits on 
the average subsidy found for all of the 
merchandise subject to the 


investigation. We do not believe that 
these procedures violate the GATT or 
the Agreement on Interpretation and 
Application of Articles VI, XVI, and 
XXIII of the General Agreement on 
Tariffs and Trade (GATT Subsidies 
Code). Because we cannot calculate the 
average subsidy on all merchandise (as 
Statistics Canada could not provide the 
relevant total value of all shipments of 
the subject merchandise), we will 
instruct Customs to collect cash deposits 
on a first mill basis. As such, we will not 
collect more in deposits, on average, 
than the amount of subsidy found. W'ith 
respect to actual duty assessment, this 
issue will be addressed during the first 
administrative review if an order is 
issued and if such review is requested. 

Collection of Duties for Remanufactured 
Softwood Lumber Products on First Mill 
Basis 

Respondents argue that if the 
Department does not accept their 
contentions that remans represent a 
separate class or kind of merchandise, 
which should be excluded from the 
order (if an order is issued), at a 
minimum, the Department should, be 
consistent with its instructions to 
Customs made following the Preliminary 
Affirmative Countervailing Duty 
Determination: Certain Softwood 
Lumber Products from Canada, 51 FR 
37435 (October 22.1986) (Lumber II). 
that the countervailing duty be imposed 
on the first mill value of the lumber 
input. 

Tebb opposes duty assessment on this 
basis, citing the alleged imprecision 
resulting from the fluidity of potential 
methods for the accounting of first mill 
values, and the inherent difficulty in 
enforcing such a provision. 

The Department is requiring the 
posting of a bond or cash deposit on the 
first mill value for the purposes of this 
investigation. However, to the extent 
that any of Tebb’s concerns regarding 
incorrect postings are borne out, the 
matter should be presented directly to 
the Customs Service. For a fuller 
discussion of our rationale for the use of 
first mill values, see the relevant portion 
of the “General Calculations Issues” and 
the “Suspension of Liquidation” sections 
of this notice. 

Company Exclusion Requests 

In the Preliminary Determination, we 
preliminarily determined that six 
companies out of the 334 companies that 
requested exclusion would qualify for 
exclusion from any eventual 
countervailing duty order. The 
Department had previously determined 
that investigating 334 company-specific 
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exclusion requests was not practicable 
within the meaning of 19 CFR 355.14(c). 
(See Decision Memorandum, Company 
Exclusions, January 17,1992, in the 
public file. Room 8099, of the 
Department of Commerce.) (All relevant 
case documents referenced in this notice 
are available in the public file at this 
location.) Although we determined that 
we could not investigate 334 exclusion 
requests, we did accept exclusion 
requests from companies that used 
exclusively or primarily U.S.-origin logs 
in their lumber production. 

For purposes of this final 
determination, the Department 
considered all 24 exclusion 
questionnaire responses which the GOC 
submitted on January 31,1992. We also 
took into account all timely information 
submitted on behalf of these companies 
after January 31,1992. 

Based on our review of the responses, 
certifications received, and verification, 
we have determined to exclude 15 
companies from any countervailing duty 
order issued as a result of this 
investigation. In determining which 
companies to exclude, we first identified 
those companies that exported to the 
United States during the period of 
investigation (POI). Six companies did 
not export to the United States during 
the POI and, therefore, have not been 
excluded pursuant to 19 CFR 355.14. 
Next, we checked to see if all companies 
purchased the subject merchandise 
during the POI. One company did not 
purchase any U.S.-origin logs and did 
not provide data on its purchases of 
non-US.-origin logs and, therefore, was 
not excluded. 

The next stage was to identify those 
companies which used only U.S.-origin 
logs in their lumber production during 
the POI. There were three such 
companies. We then identified those 
companies which purchased both U.S.- 
origin logs as well as non-U.S.-origin 
logs and lumber. For these companies 
we applied the province-specific per 
cubic meter benefit to the volume of 
each company’s purchases of private 
logs. Crown logs, and Crown lumber, 
and a zero rate to the value of each 
company’s purchases of U.S.-origin logs. 
If, after calculating the benefit and 
dividing by total shipment value, a 
company had an overall de minimis 
subsidy rate, it was excluded. Only one 
company was found to have a rate 
above de minimis, and, therefore, was 
not excluded. Where necessary, we 
have applied the weighted-average 
exchange rate for the period of 
investigation to convert values reported 
in U.S. dollars to Canadian dollars. 

Respondents have argued that the 
Department should exclude all 


companies located in the southern 
border region of Quebec based on a 
Forestry Canada study of this region 
that found that 70 percent of the lumber 
made in the region was from U.S.-origin 
logs. Respondents argue that at a 
minimum, the Department should only 
apply the benefit to the estimated 30 
percent of lumber that comes from non- 
U.S.-origin logs. 

The Department’s regulations provide 
only for company exclusions, not 
geographic or regional exclusion 
requests. If the Department were to 
exclude all companies from Quebec's 
border region without having examined 
them on a case-by-case basis, the 
Department may inadvertently exclude 
companies in the region that, according 
to our regulations, would be ineligible 
for exclusion (see 19 CFR 355.14). For 
example, companies that did not export 
to the United States during the POI are 
ineligible for exclusion. 

However, the Department has allowed 
company-specific exclusion requests in 
this investigation under 19 CFR 355.14. 
All companies from Quebec’s border 
region with the United States that 
believed they were eligible for exclusion 
should have applied for exclusion, as a 
number of companies have done. 

In addition, Respondents argue that 
all arm’s-length lumber purchases 
should be excluded from the 
Department’s benefit calculation for the 
exclusion companies. We disagree with 
Respondents with respect to this issue. 
According to 19 CFR 355.14(b)(3), if the 
exporter is not the producer of the 
merchandise, the person must certify 
that the suppliers or producers of the 
merchandise receive no subsidies. When 
a wholesaler, trader, or other type of 
seller purchases a product and performs 
no value-added manufacturing, the 
Department assumes that the subsidy on 
the product passes forward to the selling 
stage. (See Final Affirmative 
Countervailing Duty Determination and 
Countervailing Order Certain Steel 
Wire Nails from Thailand, 52 FR 36967 
(October 2,1987)). On this basis, the 
benefit was applied to ail purchases of 
lumber, whether or not they were at 
arm’s length. 

Moreover, Respondents argue that the 
Department should use a company’s 
province-specific rate for purposes of 
the exclusion calculation. The 
Department agrees with Respondents 
and has used the province-specific per 
cubic meter benefit in order to calculate 
the subsidy rate for exclusion 
companies. 

Finally, for those companies not found 
to have de minimis benefits. 

Respondents argue the Department 
should calculate company-specific rates. 


According to 19 CFR 355.20(d), the 
Department will calculate individual 
rates only to the extent practicable. The 
Department has determined, as 
previously stated above in regard to 
requests for exclusion, that because of 
the large number of companies involved 
in this investigation it is not practicable 
to calculate company-specific rates. 

The names of the excluded companies 
are listed in the "Suspension of 
Liquidation" section of this notice. We 
have adjusted our country-wide rate 
calculation to remove the effect of the 
companies we have excluded. 

Analysis of Programs 

For purposes of this determination, 
the period for which we are measuring 
subsidies (the POI) is the COC’s fiscal 
year, April 1,1990, through March 31, 
1991. 

Unless otherwise specified, all values 
referred to are denominated in 
Canadian dollars. 

General Calculation Issues 

Use of Aggregate Data 

We have relied on aggregate 
information (i.e., data for the 
manufacturers, producers and exporters 
in all provinces and territories subject to 
investigation) provided by the GOC and 
the provincial governments for this 
determination because of the large 
number of producers of softwood lumber 
products covered by this investigation. 
Although we received a number of 
requests for company-specific rates, we 
determined not to issue any company- 
specific rates in this investigation. 

Shipment Values Used in Denominator 
of the Subsidy Calculation 

The shipment data contained in the 
denominator of the benefit calculation 
are vital for two reasons. First* it has an 
important impact on the benefit 
calculation and hence must be as 
accurate as possible. Second, the 
product composition incorporated in the 
shipment value has important 
implications for how U.S. Customs 
should collect the duty. That is, if the 
value of all remans within the scope of 
this investigation is included in the 
denominator of the benefit calculation, 
then U.S. Customs must collect the duty 
on the value at the mill of final 
manufacturing (i.e., final mill). On the 
other hand, if the value of remans is 
excluded from the denominator of the 
benefit calculation, then U.S. Customs 
must collect the duty on the value 
exiting the first mill of manufacturing 
(i.e., first mill). Both the accuracy and 
composition of the shipment value used 
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in the Preliminary Determination have 
been questioned by the Coalition. 

The Coalition argues that the 
denominator includes a certain amount 
of double counting, which occurred as a 
result of including the value of some 
remans and the lumber inputs from 
which they came. It maintains that 
therefore the denominator should be 
reduced by a minimum of five percent 
(the estimate of double counting by 
Statistics Canada officials). The 
Coalition further insists that, since the 
shipment value includes remanufactured 
lumber, the Department should collect 
the duty on a final mill basis in order to 
capture the entire value of the remans 
entering the United States. Even if 
remans can be purged from the shipment 
value, the Coalition insists that 
collecting the duty on a first mill basis 
would be difficult, if not impossible, to 
enforce. Lastly, the Coalition maintains 
that even if U.S. Customs treats remans 
differently, these exceptions should only 
be made in the case of arm’s-length 
transactions and for companies which 
produce remans exclusively from 
lumber. 

Respondents counter that the small 
degree of double counting in the 
shipment data only serves to understate 
the amount of the denominator, i.e., it is 
to their detriment. They also maintain 
that since the shipment value expressly 
excludes siding, flooring, and other 
remanufactured millwork, the duty 
should be assessed on a first mill basis. 
They contend that this is 
administratively feasible and precisely 
what U.S. Customs did after Lumber II. 

In order to explain this issue, it is 
important to describe how the shipment 
data were calculated. At verification, it 
was established that data on total 
shipment values of all subject 
merchandise were not directly available 
to the GOC. Therefore, Statistics 
Canada calculated shipment values 
from its existing data. Statistics Canada 
collects the relevant data primarily on a 
first mill basis and has no system for 
collecting final mill data. The 
Department verified both the data and 
the calculations. 

As discussed in detail in the Federal 
Government Verification Report, there 
were two general components of the 
shipment values—the calculated, per 
unit shipment values and the actual 
shipment volumes. Statistics Canada 
multiplied these two figures to obtain 
total shipment values for each province. 
The shipment volumes explicitly 
exclude double counting, while the 
calculated, per unit values may contain 
a small amount (/.&, estimated to be five 
percent by Statistics Canada officials) of 
remanufactured shipment values. 


Based on verification, the Department 
finds the shipment data free from double 
counting. First, as stated above, the 
shipment volumes are carefully 
scrutinized by Statistics Canada for 
double counting. Secondly, while the 
calculated, per unit shipment values 
may contain some remanufactured 
shipment values, their inclusion in the 
per unit value renders an average per 
unit value which, in all likelihood, is 
insignificantly different from a purely 
lumber per unit value. 

The Coalition’s statement that the 
shipment data are overestimated by five 
percent stems from a misunderstanding 
of the data. Statistics Canada officials 
explained during verification that among 
the various per unit prices comprising 
the average per unit value, five percent 
were from remans. They did not state 
that the per unit values were five 
percent higher as a result of including 
the remanufactured per unit values. 

On the other hand, Respondents' 
assertion that the inclusion of some per 
unit prices for remans slightly lowers 
the shipment value is only partially true; 
it is true for the example they provide. 
However, the shipment value also 
includes some remanufactured per unit 
values which will tend to overstate the 
figure. This is explained below. 

There are two general types of 
remanufactured per unit values included 
in the per unit shipment values and they 
tend to offset one another. One group, 
lumber that is sold from the first mill 
rough and then planed in the second 
mill, will include per unit prices which 
tend to understate the total, calculated, 
per unit value. This is true since U.S. 
Customs will collect duty on a FOB first 
mill basis only insofar as the lumber is 
at least to the planed stage. That is, 
when lumber is not planed in the first 
mill, the planing mill is then considered 
to be the first mill. 1 The second group, 
lumber that is sold in standard 
dimensions from one mill to a second 
mill which cuts the lumber into custom 
dimensions, will include per unit values 
which tend to overstate the total, 
calculated, per unit value. Hence the 
effect of the remanufactured per unit 
prices on the total, calculated, per unit 
prices, while impossible to determine 
with precision, is most certainly quite 
small and not to the clear advantage of 
either party. 

While the Department's clear 
preference is to use final mill values in 


1 An April 20.1992 letter from Ms. Barbara 
Tillman. Office Director. Office of Countervailing 
Compliance, to Mr. Carlton L Brainard. Director, 
Office of Trade Operations. U.S. Customs Service 
states *‘|p]lea9« note that further processing does 
not include the planing process from rough-cut to 
planed lumber." 


calculating benefits (which we 
requested in the questionnaire), the fact 
that such data were not available and 
could not be accurately estimated or 
calculated, and the fact that Statistics 
Canada made every effort to isolate and 
accurately calculate first mill shipment 
values, have rendered a situation in 
which using first mill is applicable. 
Therefore, in calculating the subsidy 
rate form the programs that the 
Department is finding countervailable, 
the Department is using as the 
denominator the shipment values 
provided by Statistics Canada, which 
represent to the best possible extent, the 
value of softwood lumber products at 
the first mill. As such, the Department 
will also instruct U.S. Customs to collect 
the duty on the FOB first mill value. 

Inclusion of By-Products in the 
Denominator 

To calculate the ad valorem subsidy 
from stumpage programs, the 
Department has divided the total benefit 
by the value of certain softwood lumber 
products (at the first mill/planing mill 
stage) plu9 the value of by-products that 
are produced during the lumber 
production process and sold by lumber 
producers. 

To calculate the benefit used in the 
numerator of the calculation, we have 
multiplied the per cubic meter 
differential between the preferential and 
nonpreferential stumpage prices by the 
volume of subsidized logs harvested 
from provincial lands that entered 
sawmills during the period of 
investigation, to the extent that we had 
verified data for this calculation. The 
Department did not include in the 
calculation the volume of logs harvested 
from private, federal or native lands, or 
the volume of logs harvested from 
provincial lands that were provided at 
nonpreferential prices. As discussed 
below, we did not exclude sales of 
subsidized logs by major tenureholders 
to unrelated companies that were 
harvested from provincial land because 
data isolating such sales from all trade 
in logs were not provided. 

In the denominator of the subsidy 
calculation, the Department included the 
total value of all softwood lumber 
shipped in each province (at the first 
mill/planing mill stage) plus the 
shipment value of by-products that are 
produced during the lumber production 
process. The total value of softwood 
lumber includes lumber produced from 
both subsidized and nonsubsidized 
stumpage. By using this total value in 
the denominator, we ensure that we do 
not countervail more than the average 
subsidy attributable on an aggregate 
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level to the products under 
investigation. 

Numerator Issues 

Respondents assert that the 
Department should exclude from the 
numerator the proportion of logs sent to 
sawmills but attributable to the 
production of products other than 
softwood lumber products. Conversely, 
Respondents argue that the Department 
should include in the numerator of the 
calculation only the volume of the logs 
harvested based on the proportion of 
wood fiber from Crown timber entering 
sawmills that emerges as softwood 
lumber. Neither of these proposals is 
methodologically correct. 

Stumpage is provided at preferential 
rates to producers of certain softwood 
lumber products. Because the stumpage 
holders themselves are lumber 
producers, the stumpage benefit is like a 
grant to the company. As discussed in 
the "Specificity'’ section above, we have 
determined that the stumpage benefit is 
not tied solely to the production of 
softwood lumber. As a result, all 
products produced during the lumber 
production process receive the benefit. 
When stumpage holders purchase the 
softwood timber, they are not 
purchasing just that portion of the 
timber that can be used to produce 
lumber, nor are they purchasing the 
timber in its constituent parts. 

Moreover, it is the whole log that must 
be processed to produce lumber, not just 
certain parts of the log or a certain 
volume of the log. 

Because the stumpage benefit that we 
are calculating is that which is received 
by lumber producers which purchase 
subsidized stumpage, and not a benefit 
received by log producers, the subsidy is 
properly attributed to the value of the 
lumber products produced from that 
preferentially provided input. Despite 
Respondents’ arguments, it is irrelevant 
whether products that are produced 
during the lumber production process 
are at different stages of production 
than finished lumber. The stumpage 
subsidy benefits sales of all products 
produced during the lumber production 
process. 

Further, Respondents are not on point 
when they argue that the subsidy on the 
stumpage should be diluted by 
apportioning between the volume of the 
log that ends up as lumber and the 
volume that ends up as other products. 
That argument pertains to pass-through 
issues and is not relevant in this case 
because the producers that receive the 
benefit from the program are also the 
producers of the certain softwood 
lumber products subject to investigation. 
Thus, this is not a pass-through issue as 


in Final Affirmative Countervailing Duty 
Determination: Fresh, Chilled and 
Frozen Pork from Canada. 54 FR 30774 
(1989) (Pork), where the producers of 
swine were different than the producers 
of pork products. 

The only conceivable volume-based 
analysis that could be considered 
relevant is not what portion or 
percentage of the log ends up as lumber, 
but rather how many cubic meters of a 
log are required to produce one cubic 
meter of lumber. As such, the proper 
analysis would be to apply the inverse 
of Respondents’ volume argument so 
that the subsidy that benefits shipments 
of certain softwood lumber products is 
not diluted. Under such an analysis, one 
would calculate how many cubic meters 
of logs (e.g.,3) are required to produce 
one cubic meter of lumber, and then 
multiply the per cubic meter benefit by 
this yield factor. The result would then 
be multiplied by the total cubic meters 
of lumber shipments and that amount 
would be the total benefit used in the 
numerator. 

However, such a calculation of lumber 
yield is unnecessary because when we 
multiply the per cubic meter stumpage 
benefit by the total cubic meters of logs 
harvested under subsidized tenures that 
enter sawmills, we have calculated the 
total benefit received by all lumber 
producers in the aggregate. Indeed, such 
a calculation would be uncalled for 
inasmuch as we consider that the 
subsidy being provided is not tied 
specifically to sales of softwood lumber 
but rather to sales of all products 
produced during the lumber production 
process. If we were to use a lumber 
yield factor adjustment (which is the 
only volume-based allocation of the 
benefit that could arguably be 
appropriate), there is no way to attribute 
any amount of the subsidy to chips or 
other by-products because there is no 
comparable volume yield factor. Since 
the subsidy on stumpage {i.e., the log) is 
not tied to specific products produced 
during the lumber production process, 
the only appropriate way to allocate the 
benefit is to divide by shipment values 
of all products produced during the 
lumber production process. Thus, the 
only remaining issue is to determine the 
relevant sales values over which the 
benefit should be allocated. 

Denominator Issues 

We have recognized that there are 
certain products of commercial value 
that result from the lumber production 
process, {i.e., chips and sawdust) that 
are separate and distinct from the 
lumber produced. Accordingly, we have 
included the value of these products in 
our denominator in order to calculate 


the ad valorem subsidy rate, consistent 
with the Department's practice 
described in section 355.47(c)(1) of its 
Countervailing Duties; Notice of 
Proposed Rulemaking and Request for 
Public Comments, 54 FR 23366 (May 31, 
1989) (Proposed Regulations). 

Respondents agree that the 
Department was correct in allocating the 
benefit over not just lumber but also the 
commercial products produced by mills 
other than lumber, including chips, 
sawdust, and shavings. This is 
inconsistent, however, with the 
remainder of their argument. 
Respondents’ own calculation, as 
provided in their case brief, does not 
include the value of products other than 
lumber, i.e., chips, sawdust, and 
shavings. They argue that these 
products should not be included because 
they are at different stages of processing 
than finished lumber, and that by 
including products at different 6tages of 
the production process, we are causing 
distortion. We disagree with 
Respondents that we are causing 
distortion by attributing the subsidy to 
products that are at different stages of 
the production process. Chips, sawdust, 
and lumber were all produced during the 
same milling process. We assume that 
as a result of the milling operation, all 
products that are produced and sold 
benefit from an untied subsidy. While 
we recognize that lumber may have 
more value added when compared to 
woodchips and sawdust, it is the 
Department’s intent to capture the 
amount of the subsidy based on the total 
value of all products sold regardless of 
whether one product has more value 
than another. 

As discussed above, we have included 
the values of chips and sawdust in the 
denominator of our calculation. This is 
consistent with the Department's 
practice, described in its Proposed 
Regulations, § 355.47(c)(1). This section 
provides that where the Department 
determines that a countervailable 
benefit is not tied to the product or sale 
of a particular product or products, the 
Department will allocate the benefit 
over all products produced by a firm, in 
the case of a domestic program. 

The Coalition maintains that the 
Department erroneously allocated the 
subsidies to lumber mills over both the 
primary product and the by-products 
that result from the production of 
lumber. The Coalition argues that the 
woodchips, sawdust, and shavings that 
are residues from the production of 
softwood lumber are properly 
categorized as by-products {i.e., they are 
produced as the necessary result of the 
production of a much more valuable 
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good). The Coalition cites three 
determinations involving Lamb Meat 
from New Zealand 46 FR 58126 (1981), 54 
FR 1402 (1989), and 54 FR 19590. 
(collectively. Lamb Meat) and Pork 
where the Department has allocated the 
subsidy exclusively to primary products. 
Despite Respondents' arguments, the 
Coalition maintains that the ruling of the 
U.S.-Canada Binational Panel in Fresh. 
Chilled, and Frozen Pork does not 
require the Department to overturn its 
prior controlling precedents. 

The Coalition further argues that 
provincial stumpage programs are 
targeted, if not explicitly "tied." to 
softwood lumber production. They argue 
that there can be little doubt that the 
basic effect of the subsidized provincial 
stumpage programs is to aid and benefit 
sawmills so as to promote softwood 
lumber production, not the production of 
chips. Furthermore, the Coalition argues 
that the intent behind the program is 
normally an important consideration 
when the Department must make an 
allocation. 

We disagree with the Coalition with 
respect to these issues. As discussed 
above, the Department has determined 
that the stumpage subsidy is not 
provided specifically to the producers of 
softwood lumber, or tied specifically to 
the production of softwood lumber. 

Thus, any products that are produced 
during the lumber production process, 
and sold by lumber producers 
purchasing subsidized stumpage. benefit 
from the stumpage subsidy. Therefore, 
pursuant to the Department’s 
regulations, we are allocating the benefit 
over the total value of shipments (at the 
first mill/planing mill stage) of all 
products produced during the lumber 
production process. 

The Coalition’s references to Lamb 
Meat and Pork are inapposite. In the 
most recent administrative review of 
Lamb Meat 56 FR 38423 (August 13, 

1991), subsidy benefits were for lamb 
meat production, and thus were 
allocated over the shipment value of 
lamb meat. The Coalition's argues that 
(1) the methodology used by the 
Department to allocate the benefit in the 
Redetermination on Remand in Pork is 
inapplicable here. (2) the Panel decision 
does not have precedential value for 
future cases, and (3) the circumstances 
involved in allocating the benefit to pork 
producers are unique to that case. 
However, we find these points to be in 
contradiction when, in response to 
Respondents' volume arguments, the 
Coalition cited to the Department's 
position in the Redetermination on 
Remand where the preferred 
methodology for "achieving an equitable 


allocation would be to divide the total 
benefits received by hog farmers by the 
total value of products derived from 
their hogs." 

Finally, the Coalition further argues 
that an additional subsidy is conferred 
upon sawmills by reason of the 
requirements in BC and Quebec that 
pulpmiils buy chips from sawmills 
before chipping logs since these 
requirements artificially increase 
purchases of chips from sawmills, 
inflate the prices paid for the chips, and 
thus enhance the apparent value of 
chips relative to lumber. According to 
the Coalition, if the Department believes 
that softwood lumber and chips are joint 
products to which lumber mill subsidies 
should be allocated, then any benefit to 
produce additional chips is necessarily a 
benefit to produce additional lumber, 
and must offset the lumber subsidy 
resulting from the chip purchasing 
requirement 

For these reasons, the Coalition 
maintains that the artificial increase in 
the price of chips caused by the chip 
purchasing requirements must be 
discounted by 25 percent to account for 
the extent to which chip purchasing 
requirements artificially increase chip 
prices. 

Although sawmill operators in British 
Columbia and Quebec may be required 
to sell their chips resulting from the 
lumber production process to pulpmill 
operators, this practice ‘is not being 
investigated as a subsidy in this case. 
Furthermore, we have no reason to 
believe that a sawmill operator will 
alter his lumber production in order to 
increase chip production and 
corresponding sales to offset the costs of 
producing lumber. Because chips are not 
covered by the scope of this 
investigation, and because these 
procurement requirements are not being 
investigated, we have made no attempt 
to ascertain or quantify the effect that 
chip purchasing policies may have upon 
the price of chips or the production of 
lumber. 

Based on the above discussion, we 
determine that no changes are necessary 
in the methodology used in the 
Preliminary Determination to calculate 
the total benefit used in the numerator 
(after the per cubic meter benefit has 
been determined), or to calculate the 
denominator used in the calculation of 
the ad valorem subsidy rate. 

Pulplog/Sawtimber Adjustment 
(Alberta, Quebec, and Ontario) 

The Coalition argues that because 
pulpwood is an inferior good (;.e„ 
smaller, bent, or of poorer quality), the 
price of pulpwood cannot be used as a 
benchmark for the price of sawtimber 


without adjustment Further, the 
Coalition argues that since Canadian 
pulpwood prices are equivalent to prices 
for similar stands of pulpwood in the 
United States, the Department need only 
increase Canadian pulpwood prices by 
the ratio of U.S. sawtimber to pulpwood 
prices to obtain an undistorted market 
price benchmark for sawdimber. As 
support for its contention that pulpwood 
is an inferior, lower-priced good, the 
Coalition presented the Department 
with information from foreign markets 
that show sawtimber prices to be 
significantly greater than pulpwood 
prices. 

As explained below, the Department 
has determined that regardless of 
whether pulpwood is considered to be 
inferior to sawtimber. we do not 
consider it appropriate in this case to 
compare Canadian stumpage prices for 
pulpwood and sawtimber with United 
States prices. Differences in definitions 
across borders for pulpwood and 
sawtimber preclude accurate 
comparisons. In general, the provinces 
selling stumpage define the timber by 
end use (i.e., pulpwood is what it 
processed by a pulpmill and sawtimber 
is what is processed by a sawmill) and 
not by the size and other physical 
characteristics of the wood. In other 
countries, sawtimber and pulpwood may 
be more commonly defined by size 
rather than end use. Wide variations in 
species, size, quality, and accessibility 
provide additional barriers to 
crossborder or international 
comparisons. 

We found no evidence that in selling 
stumpage the governments define by 
size, species, or grade which logs will be 
charged the pulp rate and which logs 
will be charged the sawmill rate. The 
information on the record indicates that 
because of technological advances that 
enable sawmills to obtain lumber from 
small diameter logs, which comprise the 
large majority of the harvests of Alberta, 
Ontario, and Quebec, there is little 
difference in the timber consumed by 
pulpmiils and sawmills in Canada. In 
Ontario, sawmills can use round wood 
with a diameter as small as four inches. 
For the vast majority of roundwood 
consumed by sawmills and pulpmiils 
there is little if any difference in quality, 
though there may be differences at the 
extremes [e.g., some roundwood is too 
large to be sent through a chipper and 
some roundwood is too small and bent 
to be sent through a sawmill). 

The Coalition argues that, in the case 
of Alberta, if the Department does not 
use cross-border information to adjust 
pulp prices, the Department should use 
the difference in sawtimber and 
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pulpwood prices found in the 
Commercial Timber Permit sales 
because in those sales sawtimber prices 
are higher. We have declined to apply 
this difference, however, as the volume 
of stumpage sold under the relevant 
Commercial Timber Permits was so 
small (450 cubic meters, which is less 
than one hundredth of one percent of the 
total Crown softwood harvest) that we 
do not consider it an appropriate 
measure of the value of pulpwood in 
comparison with sawtimber. 

In sum, any attempt to make a 
distinction between sawtimber and 
pulpwood is becoming increasingly 
artificial. Moreover, in selling the 
stumpage the provinces make no 
distinction in the timber except based 
on its end use. Our use of pulp prices as 
benchmarks in certain provinces is 
possible because these provinces do not 
distinguish between pulpwood and 
sawtimber based on physical 
characteristics. However, the reason we 
are using the price paid for pulpwood as 
a benchmark is not that it is higher than 
the sawtimber rate. Rather, the basis for 
our determination that these pulp prices 
can be used as a benchmark is that they 
are nonpreferential prices charged for 
the same good within the relevant 
jurisdiction. As such, the Coalition's 
argument that an upward adjustment 
should be made to these benchmark 
pulpwood prices by applying the rate of 
sawtimber to pulpwood prices found in 
the United States would be 
inappropriate. 

Pass Through For Logs 

Respondents argue that when logs are 
traded at arm’s length between 
unrelated companies, no subsidy is 
passed through to the production of 
softwood lumber products. Therefore, 
the Department must remove the volume 
of all arm’s-length log purchases from 
the harvest multiplier used to calculate 
the stumpage benefit. 

The Department, before making any 
adjustment for arm’s length log 
purchases, must be able to quantify the 
total net trade in logs that are harvested 
solely from subsidized provincial 
stumpage between unrelated companies. 
As discussed below, in none of the 
provinces where the issue was raised 
was the Department able to quantify 
accurately this arm’s-length log trade 
between unrelated parties. Accordingly, 
the Department has made no 
adjustment. 

In Alberta, the provincial government 
sampled those companies accounting for 
the top 60 percent by volume of forest 
area controlled by provincial stumpage 
holders. These companies provided 
figures for their total logs purchased 


from unrelated companies. Most of these 
purchases involved trade in roundwood 
between integrated companies. 

However, the Department was unable to 
quantify Alberta’s surveyed figure for 
two reasons. First, the Alberta survey 
did not report the end use of the traded 
logs [i.e., pulp and paper or lumber 
production). Second, the survey results 
did not indicate from which tenures the 
logs were harvested [i.e., Crown, 
federal, private, or Native Indian bands). 
The Department has already excluded 
logs processed in pulpmills from its 
calculation of the benefit. Therefore, any 
adjustment based on data which include 
pulplogs would be overstated. Moreover, 
we have also excluded from the benefit 
calculation the volume of logs harvested 
from nonsubsidized sources of timber 
(private, federal, Native Indian bands). 

During verification, BC authorities 
provided information as to their 
estimate of the total trade of roundwood 
between companies (24 percent). As in 
Alberta, however, BC provided no 
information isolating the trade in logs 
used in sawmills that are harvested 
from provincial lands only. As such, the 
Department could verify neither the end 
use nor the origin (i.e., Crown, federal, 
SBFEP competitive, private, or Native 
Indian bands) of the estimated quantity 
of traded logs. Also, as in Alberta, the 
Department has excluded logs 
processed in pulpmills and the volume 
of logs harv ested from nonsubsidized 
sources of timber [i.e., Crown, federal, 
SBFEP competitive, private, or Native 
Indian bands) from its calculation of the 
benefit. Therefore, any adjustment 
based on such data would be 
overstated. 

Ontario submitted lists of over 150 
independent loggers that harvest 
provincial timber but do not own or 
operate any type of mill. To arrive at the 
total volume harvested by independent 
loggers, Ontario used the company- 
specific license data provided in its 
response and isolated those companies 
that did not own or operate some type of 
mill. At verification, Ontario stated that 
it did not know if these independent 
loggers were related to a mill, as defined 
by its stumpage dues system and 
Ontario tax law. At verification, the 
Department selected 12 independent 
logging companies that accounted for 
almost 26 percent of total volume 
harvested by independent loggers and 
checked to see if these companies 
owned or operated a mill. We examined 
the original license documents for these 
12 companies and found that four of the 
12 selected companies were not 
independent loggers but actually owned 
or operated a mill. The four companies 
that were not independent loggers 


accounted for almost 21 percent of the 
sample volume. (See Ontario 
Verification Report pp. 18—19.) 

Because of the inability of Alberta 
and BC to disaggregate their arm's- 
length log trade data into sales of logs 
harvested solely from subsidized Crown 
timber destined for sawmills, and 
because of the discrepancies associated 
with the verification of the selected 
companies in Ontario, the Department 
has determined that there is no basis for 
making this adjustment in any of the 
three provinces where this issue was 
raised. 

Application of Country’Wide Rote 

The Province of Quebec argues that 
the Department should apply province- 
specific. as opposed to country-wide, 
rates in this investigation. In support of 
its argument. Quebec makes the 
following points: (1) U.S. law recognizes 
provinces as “countries” for 
countervailing duty purposes; (2) 
Canadian provinces have exclusive 
jurisdiction over timber within their 
borders; (3) there are no federal 
programs or joint federal/provincial 
programs that contribute to the 
countervailing duty rate; (4) one 
province cannot control the softwood 
lumber programs in another province; (5) 
application of a country-wide rate to a 
province whose individually calculated 
subsidy rate is lower than the country¬ 
wide rate violates U.S. law because the 
Department must assess a 
countervailing duty equal to the amount 
of the net subsidy; (6) the Department 
can never apply a true country-wide rate 
in this investigation because the 
provinces of Prince Edward Island, 

Nova Scotia, New Brunswick, and 
Newfoundland (the Maritime Provinces) 
were excluded from the initiation; (7) the 
provinces were individually responsible 
for the export charge under the MOU 
and for instituting replacement 
measures; and (8) if the Department 
does not issue province-specific rates it 
should apply the “significant 
differential” test used for companies 
under 19 CFR 355.20(d) (see the Province 
of Quebec’s April 21,1992 case brief). 
We note that neither the GOC nor any 
province under investigation other than 
Quebec made a request for province- 
specific rates. 

Section 701 of the Act provides, in 
relevant part, that if the Department 
determines that a “country under the 
Agreement” is providing a subsidy with 
respect to the manufacture, production, 
or exportation of a class or kind of 
merchandise imported, or sold for 
importation, into the United States (and 
the ITC determines that such imports 
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are causing injury to the domestic 
industry), the Department shall impose a 
countervailing duty on the merchandise 
equal to the amount of the net subsidy. 

As pointed out by Quebec, section 
771(3) of the Act and 19 CFR 355.2(d) 
indicate that the term "country** 
includes a political subdivision, in this 
case, a province. Obviously, however, 
the meaning of "country" depends on 
the context. For example, if "country" 
always meant province, imports from 
Quebec would not receive the benefit of 
an injury test under section 701(a) of the 
Act. because Quebec is not a "country 
under the Agreement" within the 
meaning of section 701(b) of the Act. 
Similarly, 19 CFR 355.11(a), which 
implements article 3(1) of the GATT 
Subsidies Code, uses "country** in its 
ordinary sense The question then is 
what Congress meant by "country" 
when it added section 706(a)(2) to the 
Act in the Trade and Tariff Act of 1964. 

Section 706(a)(2) was one of several 
amendments proposed by the Executive 
Branch. In the case of section 706(a)(2), 
the purpose of the proposal was to 
codify and clarify existing Department 
practice, which was generally to 
calculate a single nation-wide subsidy 
rate, except in certain instances in 
which the Department would calculate 
separate subsidy rates for individual 
firms. At the time, the Department never 
had calculated a province-specific rate, 
and. to our knowledge, the issue never 
had arisen or been addressed. 

Therefore, in 1984, Congress only had 
before it two options available under 
Department practice at the time: a single 
nation-wide rate or individual company 
rates. In light of this, we believe 
Congress intended that the word 
"country," as used in section 706(a)(2), 
possess its normal meaning. In other 
words, in 19 CFR 355.20(d), which 
implements section 706(a)(2), "country¬ 
wide" means "nationwide.** 

Quebec also contends that applying a 
country-wide rate to a province whose 
subsidy rate is lower than the country¬ 
wide rate violates U.S. law because the 
Department must assess a 
countervailing duty equal to the amount 
of the net subsidy. The purpose of a 
country-wide rate is to determine 
whether, on average, imports from a 
country under the Agreement are 
subsidized. This average rate is applied 
to all merchandise from the countiy 
regardless of whether the program is a 
provincial, regional, or state program 
(see IPSCO. Inc. v. United States 899 
F.2d. 1192 (Fed. Cir. 1990)) (IPSCO). 
Quebec’s assertion that the Department 
is in violation of U.S, law every time it 
assesses a country-wide rate is 


erroneous. A weighted-average 
countrywide rate will almost always 
result in individual firms being subject 
to a rate which is higher or lower than 
their own individual rate. The "net 
subsidies" found to exist equates to the 
average subsidy rate applicable to the 
merchandise subject to the investigation 
(see IPSCO). 

Quebec further contends that the 
Department must assess province- 
specific rates because a country-wide 
rate can never be applied due to the 
exclusion of the Maritime Provinces 
from this investigation. While Quebec is 
correct in saying that the country-wide 
rate will not be applied to the Maritime 
Provinces, the Maritime Provinces were 
excluded not because the self-initiation 
covered the subsidy programs in some 
provinces but not other provinces, but 
for the reasons explained below. The 
self-initiation was an initiation of an 
investigation of certain softwood lumber 
products from Canada, not from any 
particular province. 

As addressed fully in the Self- 
Initiation of Countervailing Duty 
Investigation: Certain Softwood Lumber 
Products From Canada, 56 FR 56055 
(October 31,1991) (Notice of Seif- 
Initiation), this investigation was self- 
initiated by the Department in response 
to the GOC's unilateral termination of 
the MOU. We determined that the 
GOC’s termination of this agreement 
constituted special circumstances in 
accordance with Article 2 of the GATT 
Subsidies Code. Because the Maritime 
Provinces were exempted from the 
export tax collected under the MOU, the 
"special circumstances" required for the 
self-initiation did not apply to these 
provinces. As a result, we exempted the 
Maritime Provinces from this 
investigation. 

We fail to see how province-specific 
.rates are warranted by reason of the 
provinces having individually assumed 
responsibility for the export charge and 
for instituting replacement measures 
under the MOU. We do not deny that 
the provinces had the responsibility for 
implementing the export charge; 
however, the provinces only 
implemented the export charge as 
directed by the GOC, because it was 
required under the MOU. Revenue 
Canada, a federal agency, was solely 
responsible for collecting the export 
charges and disbursing the collected 
funds to the individual provinces. The 
MOU was an agreement between the 
United States and Canada, not an 
agreement between the United States 
and the individual provinces. 

As discussed above, section 706(2) of 
the Act creates a presumption in favor 


of country-wide rates, with specific 
exceptions established only for state- 
owned enterprises and companies with 
"significantly different" rates. Except for 
state-owned enterprises and companies 
with significantly different rates, we 
have consistently followed this country¬ 
wide rate presumption. Quebec’s 
contention that we should consider 
provinces as "firms" is not supported by 
the statute or by the Department's 
regulations. We have consistently 
treated the provinces as the government 
providing the subsidy, not as a company 
receiving a subsidy. Also, because all of 
the information was collected on an 
aggregate basis within each province, 
and all calculations are done on an 
aggregate basis, we are unable to apply 
the company-specific significant 
differential test outlined in 19 CFR 
355.20(d). 

In addition to the precedential and 
legal implications of applying province- 
specific rates, the issue of province- 
specific rates raises a number of 
practical administrative considerations. 
Most of these concern the ability of the 
U.S. Customs Service to enforce 
province-specific rates. 

Customs may face extreme 
administrative difficulties in enforcing 
any countervailing duty order if the 
Department issues province-specific 
rates. Unlike standard importations into 
the United States, where Customs can 
generally determine the country of origin 
with relative ease, provincial origin is 
not readily discernible from standard 
customs documents or invoices. Under 
present circumstances, only by 
physically examining a lumber shipment 
can Customs accurately determine 
provincial origin. 

The manner in which lumber is sold 
and shipped to the United States 
presents an added complication. 
Importers file approximately 240,000 
Canadian softwood lumber entries each 
year, roughly 1.000 entries per business 
day. A large proportion of Canadian 
softwood lumber is sold through 
distributors or reload centers located 
along the U.S.-Canadian border, in 
provinces other than the original 
province of milling. These distributors 
ship according to their customers' 
demands and often mix bundles of 
lumber from several mills and several 
provinces on each truckload. Customs, 
therefore, cannot reliably determine 
provincial origin without physically 
examining each bundle of lumber. 

Quebec has cited the application of 
province-specific export taxes under the 
MOU as proof that province-specific 
rates are administratively feasible. 
However, under the MOU, the GOC was 
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responsible for determining provincial 
origin and applying the export charge. 

The export charge was collected by 
Revenue Canada through monthly tax 
returns filed directly with Revenue 
Canada by each mill. Verification was 
performed by Revenue Canada through 
audits with individual mills, not at the 
border, an option that docs not exist for 
the U.S. Customs Service. 

Documentation provided at the border 
included specific shipment information 
but did not reflect certified GOC export 
charge collections. 

Quebec also claims that Customs can 
easily determine province of origin from 
the mill markings on the lumber. 
However, large amounts of lumber are 
not grade stamped and not all markings 
are province-specific. 

While Customs is currently applying 
these procedures on lumber shipments 
from the Maritime Provinces as it did 
when collecting bonds during the 
interim period (i.e., October 4,1991 
through March 12,1992), the volume of 
shipments from the Maritime Provinces 
is minuscule compared with those from 
the rest of Canada, and collecting bonds 
with estimated province-specific rates 
for purposes of implementing the five- 
month long interim measures is not the 
same as assessing final countervailing 
duties accurately, thereby ensuring 
adequate enforcement of the 
determination, and if the ITC 
determination is affirmative, the order. 
Moreover, during the interim period, the 
GOC maintained the procedures 
established under the MOU to document 
province of origin. These procedures 
were terminated upon issuance of our 
Preliminary Determination. 

Given the special role the national 
government plays in a countervailing 
duty investigation, and the fact that we 
have not received a request for 
province-specific rates from the GOC or 
any other province, we determine that, 
for the reasons outlined above, we will 
continue our long-standing practice of 
applying a country-wide rate. 

Based upon our analysis of the 
responses to our questionnaires, 
verification, and written comments from 
interested parties, we determine the 
following: 

Programs Determined to Confer 
Subsidies 

We determine that subsidies are being 
provided on the manufacture, 
production, or exportation of certain 
softwood lumber products from Canada 
under the following programs: 

Stumpage Programs 

Softwood timber is the primary input 
into the production of certain softwood 


lumber products. For purposes of our 
analysis, we are using the term 
“stumpage** to refer to standing 
softwood timber. Stumpage on 
government-owned land is provided to 
companies by the provincial and federal 
governments under various tenure 
arrangements. These arrangements are 
described in detail in the public 
responses. 

We determine that the governmental 
provision of stumpage is limited to a 
specific group of industries and is 
provided at preferential rates in 
accordance with section 771(5) of the 
Act. 

Specificity 

In our Preliminary Determination, we 
found that stumpage was provided to a 
specific group of industries, the primary 
timber processing industries, within the 
meaning of section 771(5)(A)(ii) and 
section 771(5)(B) of the Act. 

Respondents have claimed that the 
Department's preliminary ruling on 
specificity “is based on multiple legal 
errors.*’ (Hearing Transcript, p. 111). 
Respondents’ arguments are essentially 
as follows: (1) The Department analyzed 
the legislative history of the 1988 Act 
incorrectly, and the existence of 
“purposeful government action** 
continues to be a prerequisite for a 
finding of specificity; and (2) the manner 
in which the Department counted the 
users of stumpage is incorrect. Based on 
our analysis of the facts and arguments 
on the record, we continue to find that 
stumpage programs are specific. 

Legal Requirements 

With respect to Respondents’ first 
argument, in 1983 the Department found 
that stumpage programs were not 
specific because stumpage programs 

are available within Canada on similar terms 
regardless of the industry or enterprise of the 
recipient. The only limitations as to the types 
of industries that use stumpage reflect the 
inherent characteristics of this natural 
resource and the current level of technology. 
As technological advances have increased 
the potential users of standing timber, 
stumpage has been made available to the 
new users. Any current limitations on use are 
not due to activities of the Canadian 
governments. 

Final Negative Countervailing Duty 
Determination: Certain Softwood 
Lumber Products from Canada 48 FR 
24159, 24167 (May 31,1983) (Lumber I). 

Respondents suggest that if the 
Department reviews the legislative 
history of the 1988 Act again, it will 
agree that Congress did not intend to 
overturn the so-called “inherent 
characteristics test” established in 1983. 
We have done as Respondents 


suggested, but we do not agree with 
their conclusion. Therefore, the 
Department stands by its analysis set 
forth in the Preliminary Determination. 

Nevertheless, assuming arguendo that 
Respondents are correct that Congress 
did not overturn the inherent 
characteristics test in the 1988 Act, the 
Department would still have the 
discretion to overturn it in an 
administrative proceeding, provided it 
had a reasonable basis for so doing and 
articulated these reasons. In our view, 
the inherent characteristics test is not 
required by the statute, either in its pre- 
1988 or post-1988 incarnations. 
Moreover, again assuming arguendo that 
Respondents’ analysis of the 1988 Act is 
correct, even if Congress did not 
overturn the inherent characteristics 
test, it certainly cannot be said to have 
codified it. 

Respondents attempt to discern from 
the language of the statute, the 
Department’s Proposed Regulations on 
specificity, and from certain words used 
in prior judicial decisions and 
Departmental determinations, a 
requirement that a finding of specificity 
cannot exist without a showing of 
“purposeful government action.” 
Significantly, Respondents do not cite a 
holding in a single judicial or 
administrative decision, other than the 
Department’s 1983 determination on 
softwood lumber and related 
determinations, that supports this 
proposition. 

Turning first to the statute, we note 
that the statute provides the following 
definition: 

(5) Subsidy.— 

(A) In general.—The term “subsidy” has 
the same meaning as the term “bounty or 
grant" as that term is used in section 303, and 
includes, but is not limited to. the following: 

***** 

(ii) The following domestic subsidies, if 
provided or required by government action to 
a specific enterprise or industry, or group of 
enterprises or industries, whether publicly or 
privately owned and whether paid or 
bestowed directly or indirectly on the 
manufacture, production, or export of any 
class or kind of merchandise: 

* • * * * 

(B) Special rule.—In applying subparagraph 
(A), the administering authority, in each 
investigation, shall determine whether the 
bounty, grant, or subsidy in law or in fact is 
provided to a specific enterprise or industry, 
or group of enterprises or industries. Nominal 
general availability, under the terms of the 
law, regulation, program, or rule establishing 
a bounty, grant, or subsidy, of the benefits 
thereunder is not a basis for determining that 
the bounty, grant, or subsidy is not, or has not 
been, in fact provided to a specific enterprise 
or industry, or group thereof. 
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19 U.S.C. 1677(5). 

Nowhere in paragraph (5) do the 
terms "purposeful government action" 
or "inherent characteristics" appear. 

Respondents argue that a requirement 
of "purposeful government action" can 
be found in the phrase "provided or 
required by Government action to a 
specific enterprise or industry, or group 
of enterprises or industries." See. e.g.. 
Joint Case Brief Concerning Specificity. 
Vol. II. pp. 11-12-13 (April 21,1992) 
(Specificity Brief). Respondents claim 
that what this phrase really means is 
restricted or limited by government 
action to a specific enterprise, etc. See 
Hearing Transcript, p. 381. We find this 
interpretation strained. A more natural 
reading of the phrase "provided or 
required by government action" is that 
in the case of a particular benefit, the 
benefit must be provided by the 
government or at the government’s 
direction. If. as Respondents claim. 
Congress intended that the phrase 
“provided or required" actually means 
“restricted or limited," one would think 
that Congress would have spoken more 
clearly and chosen the latter phrase. 

In addition. Respondents claim that 
the Department’s use of the term 
“selective treatment" in its Proposed 
Regulations indicates that "purposeful 
government action" is a prerequisite for 
specificity. See, e.g.. Specificity Brief, pp. 
11-11-12. However, the Department 
never intended that the term "selective 
treatment" mean what Respondents 
claim it means. The Department chose 
this term merely as a drafting device in 
order to link the two different 
prerequisites for domestic and export 
subsidies that, when combined with a 
countervailable benefit, form the basis 
of an actionable subsidy: (1) In the case 
of domestic subsidies, specificity; or (2) 
in the case of export subsidies, a tie to 
actual or anticipated exportation or 
export earnings. 

In a similar vein, Respondents make 
much of the fact that in several 
decisions the courts and the Department 
have used variations on the word 
"target." See, e.g.. Specificity Brief, pp. 
11-13-17. According to Respondents, this 
indicates that the courts and the 
Department have read into the statute a 
requirement of "purposeful government 
action." With respect to this argument, 
we must heed the following advice of 
the U.S. Supreme Court: 

As the court below noted, '“[ilt is a maxim, 
not to be disregarded, that general 
expressions, in every opinion, are to be taken 
in connection with the case in which those 
expressions are used."' 64 C.C.P.A.. at 134, 

562 F.2d. at 1213. quoting Cohens v. Virginia. 

C Wheat. 264, 399. 5 LEd. 257 (1821). 


Zenith Radio Corp. v. United States. 437 
U.S. 443, 462 (1978) [Zenith). 

To the Department’s knowledge, no 
one in the cases cited by Respondents 
argued, and none of the court decisions 
cited held, that the absence of 
"purposeful government action" 
rendered such programs nonspecific or 
that the existence of "purposeful 
goverrtfhent action" was the dispositive 
factor for finding specificity. To 
paraphrase the Court in Zenith, the 
isolated statements in the cases relied 
upon by Respondents cannot be 
dispositive here. Id. 

Next. Respondents cite PPG Indus.. 
Inc. v. United States. 928 F.2d 1568,1577 
(Fed. Cir. 1991) [PPG), for the 
proposition that "(s)ome independent 
characteristic must define the ‘specific’ 
group that government [sic] has 
targeted." Specificity Brief, p. 11-18. 
Respondents misinterpret the statement 
in PPG. that "Nothing in the statute 
mandates * * * that specificity is met 
merely if recipients of a domestic 
subsidy are identifiable." 928 F.2d at 
1577 (emphasis in original). The notion 
of "identifiable recipients" as the test 
for specificity goes back to Cabot Corp. 
v. United States. 620 F. Supp. 722 (Ct. 
Int’l Trade 1985), dismissed as 
unappealable, 788 F.2d 1539 (Fed. Cir. 
1986), vacated as moot Order dated Nov. 
20,1986 [Cabot). As we indicated in the 
Preliminary Determination, Cabot 
spawned multiple interpretations as to 
exactly what the court meant in that 
decision. As in the Preliminary 
Determination, we will not go through 
the saga of Cabot, except to say that the 
"identifiable recipients" test seemed to 
represent an initial attempt by the Court 
of International Trade (CIT) at 
distinguishing government actions that 
benefit society generally, such as roads, 
bridges, schools, etc., from government 
actions that benefit particular 
enterprises or industries. The former 
would be noncountervailable; the latter 
would be countervailable. Under this 
scenario, in other words, if a firm 
received a check from the government 
with its name on it, the program 
pursuant to which the firm received the 
check would be countervailable, 
notwithstanding the fact that every 
other firm in the country also received a 
check under the program. 

If this is in fact what the CIT had in 
mind in Cabot, it abandoned this test 
quickly, and in PPG the Federal Circuit 
ruled that such a test was not required 
by the statute. The Department agrees 
with what the Federal Circuit said about 
the "identifiable recipients" test, but we 
fail to see how we have applied that test 
here. We do not find stumpage programs 
to be specific merely because we can 


identify the users of stumpage. Rather, 
we find stumpage programs to be 
specific because the industries using 
them are too few to be nonspecific. 

Finally, Respondents refer to 
Georgetown Steel Corp. v. United 
States. 801 F.2d 1308 (Fed. Cir. 1986) 
[Georgetown), and its discussion of 
"market distortion" and the discussion 
in the underlying determinations of the 
Department. Specificity Brief, pp. 11-18- 
21. Although we have read this portion 
of Respondents' argument several times, 
the relevance of this discussion to the 
specificity of stumpage has not been 
demonstrated to us. We agree with 
Respondents that it is not enough that a 
program is specifically provided in order 
for there to be a countervailable 
subsidy. There must also be a 
countervailable benefit. It appears to us 
that Respondents’ market distortion 
argument is more related to this second 
element, and we have addressed the 
argument fully in the "Preferentiality" 
section below. We note that 
Respondents themselves point out that 
"(mjarket distortion is not strictly part 
of the specificity test * * *" 
Respondents' Memorandum on 
Specificity, p. 18 (Feb. 19,1992). 

In conclusion, while a consideration 
of "inherent characteristics" or 
"purposeful government action" may not 
be precluded by the statute, such 
consideration is not required by the 
statute. Certainly, in 1983, the 
Department believed that an inherent 
characteristics test and. conversely, the 
lack of purposeful government action, 
were dispositive considerations in 
making a finding of nonspecificity. With 
the amendments in the 1988 Act. 
however, these considerations, at a 
minimum, became nondispositive. 

Respondents have argued that in the 
absence of an inherent characteristics 
test, any program involving the 
provision of a good or service that is not 
universally used is, per se, 
countervailable. See Hearing Transcript, 
p. 117. This assertion is inaccurate on at 
least two counts. First, specificity is not 
the only requirement for a 
countervailable subsidy. In Department 
parlance, there also must be a 
"countervailable benefit." See Proposed 
Regulations, 5 355.42. Second, there are 
numerous instances where the 
Department has not found specificity in 
so-called "natural resource cases," See, 
e.g.. Portland Hydraulic Cement and 
Cement Clinker from Mexico, 51 FR 
44500 (1986). 

However, more important than the 
inaccuracy of Respondents’ assertion is 
the fact that Respondents, themselves, 
propose a test which would result in a 
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perse finding of noncountervailability. 
As discussed in the Preliminary 
Determination. Congress endorsed the 
Department’s finding in Carbon Black 
from Mexico. 51 FR 30385 (1986) (Carbon 
Black), that the provision of carbon 
black feedstock (CBFS) to two firms was 
specific. Thus, Respondents have not, 
and cannot, dispute that if Carbon Black 
were decided today on the same facts, 
the Department, in order to carry out 
Congress* intent, would have to find the 
provision of CBFS to be specific. Yet, if 
“purposeful government action” were a 
prerequisite for a finding of specificity, 
one would have to find the provision of 
CBFS to be nonspecific, and, therefore, 
noncountervailable. Because both 
natural gas and CBFS were provided by 
the Government of Mexico, through 
PEMEX, without limitation, there would 
be no basis for finding the provision of 
natural gas nonspecific and the 
provision of CBFS specific. In neither 
instance was there “purposeful 
government action.” In effect, if the 
Department applied the test urged by 
Respondents, natural resource input 
subsidies would be beyond the reach of 
the countervailing duty law, because, 
except in rare cases, they always would 
be found to be nonspecific. This would 
be true notwithstanding the fact, that in 
the 1988 Act Congress made the 
negotiation of improved rules on these 
types of subsidies a principal 
negotiating objective of the United 
States. Omnibus Trade and 
Competitiveness Act. Public Law 100- 
418, Section 1101(b)(8)(A), 102 Stat. 1122 
(1988). 

Thus, we conclude that the 
Department's use of the “inherent 
characteristics” test in Lumber I was ill- 
advised, and we decline to follow it. 

This leaves the question, again assuming 
arguendo that Respondents' 
interpretation of the 1988 Act is correct, 
of whether the Department may apply a 
revised interpretation of the statutory 
provisions on specificity, ;.e., one that 
does not include the inherent 
characteristics test, to the current 
investigation. 2 

Respondents have not seriously 
questioned the Department's authority 
to change its interpretation of the statute 
and its administrative practice. 
Respondents merely have argued that 
the Department must explain its reasons 
for changing and provide an adequate 


* If our conclusion thal Congress overturned the 
inherent characteristics test in the 1988 Act is 
correct, the following discussion is moot, because 
that Act made the revised provision on specificity 
effective with respect to investigations initiated 
after August 23. 198a Omnibus Trade and 
Competitiveness Act. Public Law HXM18, section 
1337(b)(1). 102 Stat. 1211 (1988). 


rationale for its new position. As we 
have explained, regardless of the 
interpretation of the 1988 statutory 
changes, our rationale is that the 
inherent characteristics test, as 
proposed by Respondents, leads to an 
absurd result: An automatic finding of 
nonspecificity for all natural resource 
subsidies. 

The Final question is whether tfte 
Department may apply a revised 
interpretation of the statute to the 
instant investigation. The federal courts 
have established a multifactor test to 
resolve questions concerning the 
retroactive application of changes in 
administrative practice. The factors the 
courts consider are: (1) Whether the 
particular case is one of first impression; 
(2) whether the new rule represents an 
abrupt departure from well-established 
practice or merely an attempt to fill a 
void in an unsettled area of law; (3) the 
extent to which the party against whom 
the new rule is applied relied on the 
former rule; (4) the degree of burden 
which a retroactive order imposes on a 
party; and (5) the statutory interest in 
applying a new rule despite the reliance 
of a party on the old standard. See, e.g 
District Lodge 64, Int'l Ass’n of 
Machinists and Aerospace Workers, 
AFL-CIO v. NLRB, 949 F.2d 441 (9th Cir. 
1991). 

Applying these factors to this 
investigation, factor (1) might call for 
prospective application, because this is 
not a case of first impression. With 
respect to factor (2), however, this 
determination does not constitute an 
abrupt departure from well-established 
practice, because the application of the 
specificity test has been unsettled in 
general, and in the case of natural 
resource input subsidies, has been 
particularly controversial. In particular, 
the review of Carbon Black clearly 
indicated that the 1983 finding on 
specificity might not be followed. With 
respect to factor (3), we are aware of no 
evidence in the record of this case 
which would indicate that the Canadian 
federal or provincial governments, 
Canadian lumber producers and 
exporters, or U.S. importers relied on 
our 1983 finding concerning specificity 
as a basis for making decisions on 
whether to sell or buy stumpage rights, 
or to produce, export, or import lumber. 
With respect to factor (4), we likewise 
are unaware of any undue burden 
imposed on any of the parties, other 
than the normal consequences brought 
about by an affirmative determination of 
subsidization. Finally, with respect to 
factor (5), we do not find it particularly 
relevant given the fact that there is no 
evidence of reliance on the inherent 


characteristics test since 1986. On 
balance, we believe that the Department 
is justified in abandoning the inherent 
characteristics test in this case. 

Application of Specificity Factors 

As stated in the Preliminary 
Determination, neither in the Trade 
Agreements Act of 1979 nor in the 1988 
Act did Congress attempt to define 
precisely the key phrase “specific 
enterprise or industry, or group of 
enterprises or industries.” Instead, 
Congress has delegated to the 
administering authority, currently the 
Department, the authority to establish 
the parameters of the phrase. In this 
regard, the Department, in 1989, 
promulgated the Proposed Regulation?. 
Section 355.43(b)(2) of the Proposed 
Regulations summarized Department 
practice by stating that: 

In determining whether benefits are 
specific [to an enterprise or industry, or group 
of enterprises or industries), the Secretary 
will consider, among other things, the 
following factors: 

(i) The extent to which a government acts 
to limit the availability of a program: 

(ii) The number of enterprises, industries, 
or groups thereof that actually use a program 

(iii) Whether there are dominant users of e 
program, or whether certain enterprises, 
industries, or groups thereof receive 
disproportionately large benefits under a 
program; and 

(iv) The extent to which a government 
exercises discretion in conferring benefits 
under a program. 

Respondents claim that the 
Department committed legal error and 
violated its Proposed Regulations by 
failing to consider fully each of the foui 
factors and by dismissing three of the 
four factors as irrelevant to its 
determination of specificity. 3 

The four specificity criteria are 
guidelines only. The Proposed 
Regulations state that we will consider 
these factors, among other things. We 
agree with Respondents that no one 
factor is necessarily dispositive. 
However, we note that it is also not 


• We note that Respondents also argue, with 
respect to the preferential!ty benchmarks outlined 
In the Proposed Regulations, that such hierarchy 
was not intended to “prescribe an immutable 
formula by which all future cases should be 
decided.’* Further, respondents argue that because 
the Proposed Regulations have never been 
promulgated In final form, the Department must give 
careful consideration to other potential benchmarks 
that may be appropriate in particular cases [see 
Volume 1U-A of Respondents’ Case Brief). On the 
one hand. Respondents argue that the Proposed 
Regulations should be followed for purposes of the 
specificity test, but that for purposes of 
preferentiality. the Proposed Regulations have no 
legal force and. therefore, the Department should 
not follow them in every case without an 
appropriate explanation. 













Federal Register / Vol. 57, No. 103 / Thursday. May 28. 1992 / Notices 


22583 


necessary to show all four. (See, e.g. t 
Carbon Black at 13269.) 

Respondents then point to the 
preamble of the Proposed Regulations, 
which states that the specificity test 
cannot be reduced to a precise 
mathematical formula. Respondents 
misconstrue the thrust of that statement. 
All the Department meant was that it 
cannot provide an exact numerical 
dividing line between specificity and 
nonspecificity. For example, the 
Department cannot state as an absolute 
proposition that specificity will not exist 
when, say, 300 industries use a subsidy, 
because within this universe of users 
there may be dominant users or 
enterprises or industries that receive 
disproportionate benefits. On the other 
hand, the Department did not mean by 
its reference to the lack of a 
mathematical formula that in the 
absence of dominant users, 
disproportionate use, or the exercise of 
discretion, a Finding of specificity would 
be precluded if, in the Department’s 
analysis, the number of users (either 
enterprises or industries) were too few. 
Also, as discussed fully in the 
Preliminary Determination, other 
factors, such as discretion, dominance, 
and disproportionality, were not 
considered in Carbon Black (which was 
later endorsed by Congress), where the 
Department found the provision of CBFS 
specific to the only two enterprises that 
could use CBFS. 

This discussion does not mean that 
we have abandoned the specificity 
criteria in the Proposed Regulations, or 
that we have ignored them in this case. 
On the contrary, we have considered all 
of them, and determine that one of 
them—the limited number of users— 
requires a Finding of specificity. 

Group of Industries 

As previously stated, we have 
determined that stumpage programs are 
in fact limited to a group of industries, 
the primary timber processing 
industries. In our Preliminary 
Determination, we deFrned the primary 
timber processing group as comprised of 
two basic manufacturing industries: 

Solid wood products (which includes 
logs) and pulp and paper products. See 
the Preliminary Determination for the 
dePmitions cited in support of this 
conclusion. At verification, we received 
a British Columbia Ministry of Forests 
policy paper regarding section 16.1 of 
the Small Business Forest Enterprise 
Program (see Exhibit S-ll of the BC 
Verification Report). This report defines 
primary manufacturing as 
manufacturing which produces: (1) Logs; 
(2) timbers, defined as softwood lumber 
that measures at least five inches in its 


least dimension (also called cants, 
beams, stringers, and girders); (3) 
dimension lumber between two and five 
inches thick (also called framing, joists, 
planks, rafters, etc.); (4) boards, which 
are less than two inches in thickness; (5) 
shakes and shingles; and (6) pulp and 
paper, which includes kraft pulp, 
newsprint, linerboard, kraft paper, CTM 
pulp, refiner mechanical pulp, sulfite 
pulp, and uncoated groundwood 
specialty paper. This definition further 
supports our conclusion that the primary 
timber products group of industries is 
essentially two industries: The solid 
wood products industry and the pulp 
and paper products industry. 

Respondents argue that for the 
Department to establish that benefits 
have been targeted to a specific group, it 
is not enough that participants of a 
program constitute an “identifiable” 
group merely by virtue of their being 
participants. Rather, some independent 
characteristics must define the 
“specific" group. 

In the Preliminary Determination, we 
placed excessive emphasis on what the 
two industries had in common, i.e., the 
milling operation. In fact, we have 
consistently held that for a small 
number of industries (in this case two) 
to be considered a group of industries 
for purposes of the countervailing duty 
law, there is no requirement for 
commonality between the industries. 
Therefore, even though the two 
industries which make up the group of 
industries in this case may have many 
common features, such as the same 
input, timber; and many of the same 
manufacturing processes, these common 
features in no way are determinative of 
whether the two industries may be 
considered a group of industries within 
the meaning of the Act. (See, e.g.. 
Structural Shapes and Cold-Rolled 
Carbon Steel Flat-Rolled Products from 
Korea, 49 FR 47284 (December 3,1984).) 

In the Preliminary Determination, 
although we combined two industries 
into one group, we could just as well 
have called the beneficiaries of 
stumpage two industries, the solid wood 
products industry and the pulp and 
paper products industry, and we would 
still have found stumpage to be specific. 
However, given the wording of section 
771(5)(A)(ii) of the Act "* * * if 
provided to a specific enterprise or 
industry, or group of enterprises or 
industries * * \“ anything more than a 
single industry constitutes a “group." 
Therefore, if, hypothetically, a program 
were available to only the chemical 
industry, the steel industry, and the 
dairy industry, these three industries 
would constitute a “group," within the 


meaning of the Act, even though the 
three clearly have nothing in common. 

However, in this case, we have 
identified a group of industries that have 
many elements in common. The solid 
wood products industry (including logs) 
is an industry because it uses the same 
input, timber, and produces it into a 
solid wood product such as lumber, 
plywood, veneer, poles and posts, and 
shakes and shingles. The pulp and paper 
products industry also uses the same 
input, timber, and uses one of two 
methods to produce pulp: (1) The 
mechanical process; and (2) the 
chemical process, (see, the BC 
Verification Report, p. 5). 

Respondents also argue that the 
Department has not justified its 
definition of a "group of industries" and 
must apply the accepted definition of 
the word “industry" which, according to 
Respondents, is generally described 
under U.S. trade law in terms of 
products. They state that a product- 
based analysis is consistent with Article 
6 of the GATT Subsidies Code, which 
provides that the relevant inquiry in an 
injury investigation is into the volume of 
subsidized imports and their effect on 
prices in the domestic market of the like 
product. 

We agree that an important aspect of 
our industry groupings for purposes of 
defining standing is the identification of 
the industry that produces the “like 
product" in the United States. That is. 
we are concerned with the competing 
U.S. industry when defining the foreign 
industry. In this case, the Coalition is 
predominantly made up of lumber mills. 
These lumber mills in the United States 
may also produce the number and 
variety of products produced by 
stumpage holders in Canada, such as 
tissue paper and cardboard boxes, but 
the like product, and the product that 
the ITC is investigating as a potential 
cause of material injury, is lumber, not 
tissue paper or cardboard boxes. As 
explained below, however, this aspect 
of industry grouping is not determinative 
of the way “industries" are identified for 
purposes of specificity. 

Respondents argue that, in defining 
the industry, the Department 
inappropriately focused on the raw 
material rather than the actual number 
and variety of products made by the 
industries that hold stumpage rights. 

They contend that companies and 
divisions of companies holding 
stumpage rights produce a variety of 
downstream products, other than what 
they consider to be “primary timber” 
products, and that these products fall 
into several “groups of industries" 
according to the Canadian and United 
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States Standard Industrial Classification 
(SIC) codes and, therefore, are beyond 
the Department’s definition of the 
primary timber products group of 
industries. 

In support of this contention, 
Respondents conducted a survey for 
purposes of this investigation in which 
companies were asked to indicate which 
products they produce, excluding 
products produced by subsidiaries, 
affiliates, and joint-ventures, (see the 
BC, Alberta, and Quebec Verification 
Reports). In Ontario, Respondents 
conducted a survey of tenure holders to 
determine, what products, other than 
lumber, tenure holders produce (see 
Ontario Verification Report, p. 14). 

Our emphasis on the raw material 
used is relevant insofar as the program 
under investigation is the provision of a 
raw material to users of that raw 
material. Our focus remains the two 
industries which receive the good 
provided by the government (stumpage). 

Regarding the use of an “accepted” 
definition of the term “industry,” we 
believe that there is a realm of 
acceptable definitions of the term 
“industry.” We agree that the definition 
cited by Respondents (“The term 
'industry* means the domestic producers 
as a whole of a like product * * *.”) is 
relevant to, for example, an analysis of 
whether the U.S. industry is injured by 
subsidized imports or whether the U.S. 
industry has standing to bring a petition. 
It is not relevant to our analysis of what 
constitutes an industry or a group of 
industries. For example, in Certain Fresh 
Cut Flowers from Canada, Chile, 
Colombia, Costa Rica, Ecuador, Israel, 
and the Netherlands, USITC, Pub. 1950, 
Inv. Nos. 701-TA-275 to -278 (March 
1987) (final), the ITC found that each of 
the seven different types of flowers 
(carnations, chrysanthemums, etc.) 
constituted a separate like product and 
thus a separate industry. Using 
Respondents’ logic, the Department 
should find that, because there were 
seven domestic industries identified by 
the ITC in its like product analysis, 
flowers constitute more than a group of 
industries. Such an analysis would lead 
to absurd results, at odds with years of 
Department precedents and several 
court rulings (see below). See also, Anti- 
Friction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof from 
the Federal Republic of Germany, 
France, Italy, Japan, Romania, 

Singapore, Sweden, Thailand, and the 
United Kingdom, USITC, Pub. 2185, Inv. 
Nos. 303-TA-19 and 20. 731-TA-391 to - 
399 (May 1989) (final). 

The Department, in its application of 
the specificity test, has viewed the term 
“industry” in much broader terms. In the 


Final Affirmative Countervailing Duty 
Determination: Certain Fresh Cut 
Flowers from the Netherlands 52 FR 
3301, 3312 (February 3.1987), we 
explicitly rejected the argument that 
benefits provided to the horticulture and 
greenhouse industries were too broad to 
be considered specific because they 
were provided to over 60 different 
categories of products. In that case we 
stated: 

Although the horticulture and greenhouse 
industries contain many separable categories 
of products, the Department considers these 
industries to be a specific subset of all 
agriculture and not so broad as to consider 
them more than a specific enterprise or 
industry. 

Moreover, in many countervailing 
duty investigations and administrative 
reviews, where we have found programs 
to be nonspecific because they were 
available to a wide variety of industries, 
we have used the term “industry” as 
broader industrial categories such as 
“food, steel, non-ferrous metals, 
machinery, wood products, textiles, 
rubber, chemical and paper industries,” 
taken together, to describe the 
nonspecific universe of industries 
receiving benefits (Final Affirmative 
Countervailing Duty Determination; 
Carbon Steel Wire Rod from Malaysia 
53 FR 13303,13305 (April 22,1988)). The 
nonspecific universe is not defined by 
the number of products produced by 
each of these industrial categories. 

With respect to Respondents' product- 
based argument, the alleged end 
products produced by the Canadian 
companies and divisions of these 
companies are merely the downstream 
products that can be made from the base 
products, i.e., solid wood and pulp (we 
note that paper cannot be produced until 
after pulp is produced). The same 
situation exists for other groups of basic 
industries as well. For example, if a 
steel company produces flat-rolled sheet 
as well as other downstream products 
made from the sheet, such as machine 
parts, and this company receives a 
benefit that is also provided to all steel 
producers, the fact that this and other 
steel producers produce a number of 
downstream steel products would not 
negate the fact that the benefit was 
provided to encourage the production of 
steel. Therefore, the program would be 
specific to the steel industry. 

Furthermore, with respect to the end 
product surveys used as support for this 
argument, we found at verification that 
many of the “end products” listed by the 
companies were not products actually 
made by that company or divisions of 
that company. For example, as 
explained in the Verification Report of 


Canadian Forest Products, Ltd. 
(CANFOR) in BC, the invoices showed 
that the company sold logs and lumber 
to unrelated companies for the intended 
manufacture of a certain end product. 
The company indicated on its survey 
response that it made products that it 
actually did not make, e.g., the company 
indicated that it produced flooring 
(hence Respondents’ contention that the 
“flooring industry” should be considered 
a separate industry benefitting from 
stumpage). However, a review of the 
sales invoice showed that the company 
produced dimension lumber, not 
flooring. Likewise, West Fraser, another 
BC company, indicated that it produced 
certain end products such as 
“appearance framing.” Appearance 
framing is lumber of a particular size 
and quality, and is included in the scope 
of this investigation. Furthermore, 
officials from both companies stated 
that all of the end products “produced” 
by their companies are made from either 
a solid wood product such as logs, 
lumber, or plywood, or from pulp and 
paper products. (See. e.g., pp. 14 and 15 
of the BC Public Verification Report.) 

Our review of the end product survey 
in Alberta produced similar results. One 
survey response indicated that the 
stumpage holder produced chicken 
coops. However, at verification, we 
found that the producer did not sell 
chicken coops. (See p. 33 of the Alberta 
Verification Report.) In Quebec, the end 
product survey showed that the 
overwhelming majority of stumpage 
holders produced either traditional 
paper products or traditional sawmill 
products. We found only two companies 
out of the 124 that produced other types 
of products. Further, we were not able to 
trace some of the items Respondents 
claimed were produced by stumpage 
holders to any of the individual end 
product responses. 

Therefore, even if we agreed (which, 
for the reasons stated above, we do not), 
with Respondents' argument that 
downstream products produced by 
companies holding stumpage leads to 
the inevitable conclusion that there are 
groups of industries that are not 
included in the Department’s definition 
of a group of industries, based on the 
facts on the record, Respondents have 
not demonstrated that companies which 
hold stumpage rights actually produce 
the wide variety of products indicated in 
the survey responses. 

Respondents also contend that 
because some stumpage holders only 
produce logs, which according to 
Respondents are not processed at all, 
these producers do not fit into the 
Department’s definition of a group of 
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industries. First, we do not agree that 
logs are not processed. The only timber 
that is not processed at all is standing 
timber. Once the standing timber is 
harvested, the processing of that 
standing timber has begun. Furthermore, 
a9 previously stated, we placed 
excessive emphasis in the Preliminary 
Determination on the common features 
necessary to Find the solid wood 
products industry and pulp and paper 
products industry to be a single group of 
industries. One of those common 
features we referred to is the milling 
process. It is absurd to suggest that a log 
producer does not benefit from 
stumpage. 

Respondents also argue that the 
Department should use the definition of 
groups of industries as set forth in the 
SIC, a product-based classification 
system, as the Department did in 
Lumber I. Further, they contend that all 
of the end products “produced*' by 
stumpage holders fall into, at a 
minimum. 27 groups of industries at the 
four-digit level, according to both the 
Canadian and U.S. SIC Respondents 
cite the Final Negative Countervailing 
Duty Determination: Certain Granite 
Products from Italy 53 FR 27197 (July 19. 
1988) (Granite), in support of their 
assertion that the Department “generally 
respects and applies” a country's own 
classification system in classifying and 
counting industries. 

In Granite, we found a loan program 
not countervailable because it was used 
by virtually every productive sector in 
the country, and we listed these 
productive sectors according to Italy’s 
own statistical categories. Nowhere 
does this case imply that the 
Department generally uses a country's 
own classification system for purposes 
of applying the specificity test. In fact, 
the Department has frequently used 
other means besides SIC classifications 
to define a group of industries (or an 
industry). For example, we stated “SIC 
classification was not dispositive of the 
question of whether software design 
was in the service industry or the 
manufacturing industry" in Certain 
Computer Aided Software Engineering 
Products from Singapore, 55 FR 12248 
(April 2,1990). 

As stated in our Preliminary 
Determination, the use of the word 
“group" in the United States and 
Canadian SIC does not interfere with 
the meaning of “group of industries" as 
used in the Act. Moreover, there is no 
evidence that Congress intended the 
term “group," as used in section 771(5), 
to equate to SIC terminology. 

We note, however, that the 
International SIC (ISIC) codes classifies 
the wood products industry as one 


industry at the four-digit level, which 
includes wooden railway sleepers, 
coniferous sawn wood, veneer sheets, 
plywood, and particle board. The ISIC 
also classifies the pulp and paper 
products industry as one industry at the 
four-digit level. This classification 
includes products such as mechanical 
wood pulp, pulp of fibers other than 
wood, newsprint, other printing and 
writing paper, kraft paper and kraft 
paperboard, cigarette papers, and 
fiberboard. The ISIC's use of the term 
industry underscores the fact that the 
term “industry" can be used in a variety 
of ways even within the different SIC 
regimes. 

We also note that the U.S. SIC codes 
classify the steel industry into separate 
major groups that are in no way related 
to the manner in which we have defined 
the steel industry in previous cases. 
Further, the ISIC classifies the steel 
industry as one industry, which includes 
products such as pig iron, wire rod, 
plates, and sheets. 

We maintain that SIC codes were not 
intended by Congress to be the 
dispositive definition of industry for 
purposes of administering the 
countervailing duty law any more than 
our tariff classifications are dispositive 
in defining the scope of a countervailing 
duty proceeding. As pointed out, even 
within the different SIC regimes, the 
classifications of products differ. 

Respondents also contend that 
economic integration or 
interdependence should not affect the 
Department’s analysis of industries, and 
that a company producing both a solid 
wood product and a pulp and paper 
product does not preclude that 
company’s participation in more than 
one industry. We agree with 
Respondents that the level of integration 
is not dispositive with regard to the 
number of industries represented by the 
integrated firm. Just as we do not hold 
that two industries found to be a group 
of industries must have common 
features, they also need not be 
integrated. 

Respondents argue that in nine years 
the Department has come up with three 
different definitions describing the 
industries which use stumpage. They 
allege that the industry has not changed 
in that time, only the Department's 
definition has changed in order to reach 
a finding a specificity. 

In Lumber I, we found that stumpage 
programs were not specific because:(l) 
Any limitation on use was not a result of 
government action, but rather was due 
to the inherent nature of the products 
under investigation, and (2) stumpage 
was used by several specifically-named 
groups of industries (the lumber and 


wood products industries, the pulp and 
paper industries, and the furniture 
industries). Although we found that 
nonstumpage benefits provided to the 
forests products industries were 
specific, in the case of stumpage. we 
reasoned that a finding of no specificity 
was warranted because the universe of 
users of stumpage was limited by the 
inherent characteristics and uses of raw 
timber. 

We agree with Respondents that the 
users of stumpage have not changed 
dramatically in the past nine years. 
However, we note that our definition of 
the group of industries which use 
stumpage has not changed as radically 
as Respondents suggest in each of the 
three Canadian lumber investigations. 
For example, the industries in Lumber 1 
were broken down into lumber and 
wood products industries (solid wood 
products), pulp and paper industries, 
and furniture manufacturing industries. 
In Lumber II, we stated that we no 
longer believed that furniture 
manufacturers should be included in our 
analysis of the group of industries 
because such manufacturers held 
negligible stumpage rights. We also 
called into question the earlier 
conclusion that stumpage rights were 
not in fact limited to one group of 
industries. Furthermore, we pointed out 
in Lumber II that our reference in 
Lumber I to SIC codes was misplaced. 
We still consider there to be two 
industries that use stumpage: the solid 
wood products and the pulp and paper 
products industries. The only thing that 
has changed during the past nine years 
is our consideration of inherent 
characteristics and how that 
consideration affects our specificity 
determination. 

With respect to Lumber I, the users of 
stumpage did not undergo some 
transformation that reduced them from 
three groups of industries when cutting 
stumpage to one group when borrowing 
money. The use of two different 
descriptions of exactly the same users of 
stumpage in that notice, leading to a 
finding of specificity for nonstumpage 
programs and a finding of no specificity 
for stumpage programs, was 
inconsistent on its face and underscores 
the fact that, in 1983, the Department 
was entering into uncharted legal 
waters. 

The Courts have recognized that the 
“application of the de facto aspect of the 
specificity test requires a ‘case-by-case* 
analysis to determine whether 'there has 
been a bestowal upon a specific class." 1 
Cabot I, as quoted in PPG (emphasis 
added). The critical focus of a 
determination of specificity must be an 
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analysis of whether a benefit “has been 
bestowed on a discrete class of grantees 
despite nominal availability, program 
grouping, or the absolute number of 
grantee companies or industries.” Roses. 
Inc., California Floral Trade Council 
and Floral Trade Council v. United 
States. 743 F. Supp. 870 (1990) (emphasis 
added). 

In this investigation, stumpage is 
clearly provided to a specific class of 
beneficiaries: the pulp and paper 
products and solid wood products 
industries. While the statute uses the 
terms “enterprises or industries or 
groups of enterprises or industries,” the 
courts have made clear that these terms 
are not to be applied in a narrow 
manner. The concept of a “discrete class 
of beneficiaries,” as used by the court in 
Cabot I and Roses, Inc., is broader than 
any of the narrow, forced definitions 
that the Respondents would have us use, 
and the concept is consistent with the 
Department’s long-standing practice in 
implementing the specificity test. (See 
also, Final Affirmative Countervailing 
Duty Determination Certain Fresh 
Atlantic Groundfish from Canada 51 FR 
10041 (March 24,1986) (Groundfish) and 
Netherlands Flowers.) 

In addition, Respondents argue that 
because the forestry sector in Ontario 
and BC is larger than the agriculture 
sector in each of those provinces, and 
because the Department has determined 
that it will not regard a program as 
being specific solely because the 
program is limited to agriculture, it is 
absurd to find that a program available 
to ail of a sector that is larger than 
f agriculture is specifically provided. 

We disagree. A program is not 
necessarily specific if it is limited to 
agriculture because all of agriculture 
cannot be considered a discrete class 
and is certainly more than several 
groups (see. e.g., Final Negative 
Countervailing Duty Determination; 
Fresh Asparagus from Mexico 48 FR 
21618 (May 13,1983)). In agriculture, 
there are a large number of distinct 
industries producing a vast number of 
products from many raw materials, 
growing methods, production and 
distribution techniques. In response to a 
comment in Groundfish, the Department 
stated that fisheries programs were 
bestowed to “two specific industries, the 
salt water fishing industry and the 
seafood products industry, as such, 
these programs were available to no 
more than a group of industries.” 
Although the saltwater fishing industry 
and the seafood products industry 
produce a large number of products 
(arguably at least as large as the pulp 
and paper and solid wood products 


industries), the Department rejected the 
argument that the fisheries sector is like 
agriculture, so broad as to not constitute 
“a specific group of industries.” 

Similarly, regardless of the size of its 
economic contribution in a particular 
political jurisdiction, forestry is not like 
agriculture as a sector, because all 
forestry products come from one basic 
raw material, timber. The number and 
diversity of products produced in the 
forest industries are simply not 
comparable to those produced in 
agriculture. Therefore, the Department 
does not regard a program as 
nonspecific if it is available throughout 
the forestry sector. 

In fact, agriculture is defined as “The 
production of plants and animals useful 
to human beings, including the 
cultivation of soil, management of crops, 
and the feeding, breeding, and managing 
of livestock.” 4 Arguably, therefore, 
forestry could be considered part of the 
agricultural sector. If stumpage 
programs were analyzed in terms of 
whether a specific group of industries 
within agriculture had received benefits, 
the Department would most certainly 
consider the program specific. Thus, 
regardless of whether forestry is 
considered as part of agriculture, even if 
a program is available throughout the 
forestry sector it is still specific. Because 
we have found stumpage programs 
limited to a group of industries, we find 
them specifically provided within the 
meaning of the Act. 

Having determined that the stumpage 
programs administered by Alberta. BC, 
Manitoba. Ontario, Quebec, 
Saskatchewan, and the Territories are 
provided to the primary timber 
processing industries group, the next 
section addresses whether stumpage is 
provided at preferential rates. 

Preferentiality 

Having determined that the stumpage 
programs administered by Alberta, BC, 
Manitoba. Ontario, Quebec, 
Saskatchewan, and the Territories are 
specific within the meaning of the 
statute, the Department must next 
determine whether stumpage is provided 
under these programs at preferential 
rates pursuant to section 771(A) (ii) (II) 
of the Act. The standard employed by 
the Department for making this 
determination is set forth in § 355.44(f) 
of the Proposed Regulations, which itself 
reflects an approach first articulated in 
detail by the Department in its 
Preferentiality Appendix (Preferentiality 
Appendix to the Department’s 
Preliminary Determination in the 


4 McGraw-Hill Encyclopedia of Science and 
Technology. McGraw-Hill Book Company, p. 143. 


Administrative Review of Carbon Black 
from Mexico. 51 FR 13271 (1986)). 

Section 355.44(f) reads as follows: 

(1) Provision of goods or services at 
preferential rates. The provision by a 
government of a good or service pursuant to a 
domestic program confers a countervailable 
benefit to the extent the Secretary determines 
that the price charged by the government for 
the good or service is less than the 
benchmark price, which normally will be the 
nonselective prices the government charges 
to the same or other users of the good or 
service within the same political jurisdiction. 

(2) Where the Secretary determines that 
there is no benchmark price under paragraph 
(f) (1) which is not selective within the 
meaning of $ 355.43. the Secretary will 
determine the existence of a countervailable 
benefit based upon, in order of preference, 
the following alternative benchmarks: 

(i) The price, adjusted for any cost 
differences, the government charges for a 
good or service which is similar or related to 
the good or service in question, provided that 
the similar or related good or service and its 
price is [sic] not selective within the meaning 
of section 355.43: 

(ii) The price charged by other sellers to 
buyers within the same political jurisdiction 
for an identical good or service; 

(iii) The government’s cost of providing the 
good or service; or 

(iv) The price paid for the identical good or 
service outside of the political jurisdiction in 
question. 

In the Preliminary Determination, the 
Department relied on the traditional 
measure of preference—price 
discrimination— to determine 
preliminarily that stumpage was being 
provided at preferential rates to 
softwood lumber producers in the 
provinces of BC, Ontario and Alberta. In 
Quebec, the Department found 
preliminarily that stumpage was being 
preferentially provided to softwood 
lumber producers on the basis of a 
comparison with prices charged by 
private sellers of stumpage within 
Quebec, as there was not an adequate 
basis to make a determination based on 
the provincial government’s sales of an 
identical or similar good. Finally, with 
respect to the stumpage programs of 
Manitoba, Saskatchewan and the 
Territories, the Department did not 
reach the question of preferentiality 
because the small amount of exports 
from these provinces and territories 
meant that use of even the highest 
estimates of subsidization on the record 
would have led to no more than a de 
minimis effect on the country-wide rate. 

In this Final determination, the 
Department confirms its preliminary 
Finding that stumpage is being provided 
to softwood lumber producers in the 
provinces of Alberta, BC, Ontario and 
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Quebec at preferential rates. 
Furthermore, the Department has 
determined that the benchmarks It 
applied in the Preliminary 
Determination for purposes of 
identifying and measuring 
preferentiality remain the appropriate 
determinants of whether preference and, 
hence, a countervailable benefit exists 
in these circumstances (although, as 
explained below, refinements have been 
made in our comparisons on the basis of 
the results of verification and out 
analysis of parties’ comments). 

However, before turning to our 
explanation of the specific bases for 
Finding preferentiality in the context of 
each provincial experience, we note that 
the parties to this proceeding have made 
several arguments of a more 
fundamental and cross-cutting nature 
than whether a particular benchmark of 
the proposed $ 355.44(f) (1) has been 
correctly selected or applied. These 
arguments call into question the very 
standard followed by the Department in 
determining preference and (even more 
fundamentally) whether stumpage 
programs administered in the manner 
which Canadian provincial governments 
currently administer them can ever be 
found to confer countervailable 
subsidies, irrespective of whether 
preference has been exercised. Because 
these arguments go to the very heart of 
whether and/or how the provision of a 
natural resource good can constitute a 
subsidy, and because our acceptance of 
any of these arguments would have 
radically altered the manner in which 
we addressed the preferentiality issue, 
we address these arguments first. 

Legal Analysis 

Respondents argue that the provision 
of stumpage by the Canadian provinces 
does not constitute a countervailable 
subsidy because there is no market 
distortion in this case. Although 
Respondents* economic argument is 
described in more detail below, 
Respondents essentially rely on an 
analysis submitted by Prof. William D. 
Nordhaus to support the proposition that 
stumpage charges are in the nature of 
economic rents. Because of this fact, 
they argue, stumpage charges cannot 
result in increased production [i.e .,a 
market distortion) unless the provinces 
confer net harvest-related benefits on 
tenureholders. They then claim that 
there has been no showing in this case 
that stumpage charges confer such net 
benefits. Respondents then cite the 
Department’s determination in Carbon 
Steel Wire Rod from Poland, 49 FR 19374 
(1984), and its companion cases, and 
Georgetown, which affirmed Wire Rod, 
for the proposition that the Department 


cannot determine that a countervailable 
subsidy exists where it has been 
established that no market distortion 
exists. In Respondents’ own words: 

A government only confers a 
countervailable subsidy when it acts in such 
a way as to create a market distortion, that 
is, when its action results in greater 
production by the recipient than would be the 
case in the absence of governmental action, 
or in a lowering of prices by the recipient in 
competition with American producers. 

Respondents* Joint Case Brief 
Concerning Alleged Stumpage Subsidies 
and Preferentiality, Vol. III-A, p. 111-24 
(Apr. 21,1992). 

The first issue raised by Respondents* 
argument is whether the Department 
must conduct what has become known 
in this case as a "market distortion test’* 
in applying the countervailing duty law 
to imports from market economy 
countries; i.e., that a countervailable 
subsidy cannon be found where there is 
a demonstration that the subsidy in 
question does not affect production or 
price. Respondents rely heavily on 
statements made by the Department in 
Wire Rod, in which the Department 
determined that the countervailing duty 
law did not apply to imports from 
nonmarket economy countries. In 
particular, Respondents cited the 
following statement from Wire Rod: 

We believe that a subsidy (or bounty or 
grant) is definitionaily any action that 
distorts or subverts the market process and 
results in misallocation of resources, 
encouraging inefficient production and 
lessening world wealth. 

49 FR at 19375. Respondents also rely 
heavily on the following statement made 
by the Department in the background 
section of its Proposed Regulations: 

Conceptually, the regulations are based 
upon the economic model articulated by the 
Department in its final determinations in 
Carbon Steel Wire Rod from Czechoslovakia 
and Carbon Steel Wire Rod from Poland 
* * * and sustained by the court in 
Georgetown Steel Corp. v. United States 
*• This model, which generally defines a 
subsidy as a distortion of the market process 
for allocating an economy's resources, 
underlies the Department’s entire CVD 
methodology. 

54 FR 23366, 23367 (1989) (citations 
omitted). From these statements. 
Respondents conclude that a market 
distortion test is required as a matter of 
law. 

We do not agree with Respondents* 
contention that the countervailing duty 
law requires a market distortion test. 

First, by relying on selected statements 
from Wire Rod, Respondents have 
misrepresented the nature of the issue 
involved in Wire Rod and the thrust of 
the Department’s statements therein. 


The issue in Wire Rod was whether 
Congress intended that the 
countervailing duty law apply to imports 
from nonmarket economy countries. The 
Department, starting from the premise 
that subsidies are a distortion of the 
market process, reasoned that 
"(sjubsidies have no meaning outside 
the context of a market economy’*, 49 FR 
at 19375, and that a market benchmark 
is needed to identify a subsidy: 

To identify subsidies in this pure market 
economy, we would look to the treatment a 
Firm or sector would receive absent 
government action. In the absence of the 
bounty or grant, the firm would experience 
market-determined costs for its inputs and 
receive a market-determined price for its 
output. The subsidy received by the firm 
would be the difference between the special 
treatment and the market treatment. Thus, 
the market provides the necessary reference 
point for identifying and calculating the 
amount of the bounty or grant. (Emphasis 
added.) 

Id. As this statement indicates, the 
Department never suggested in Wire 
Rod that a market distortion test, as 
proposed by Respondents, would 
necessarily form part of the 
Department's analysis in a 
countervailing duty case involving 
imports from a market economy country. 
To the contrary, to the extent that one 
can read anything into this statement, it 
is that in a market economy case, the 
Department's analysis would be based 
on a comparison of a market-based 
benchmark and a government-provided 
price and that the existence of what 
Respondents call a market distortion 
would normally be presumed. Likewise, 
when the Department referred to Wire 
Rod and Georgetown in its Proposed 
Regulations, it meant only that its 
countervailing duty methodology was 
based on the use of market benchmarks 
to determine the existence and value of 
a subsidy. This reference certainly was 
not intended to mean that it would be 
necessary to conduct the sort of market 
distortion test proposed by 
Respondents. 

Amongst all of their quotes and 
citations. Respondents conveniently 
ignore what was the key statement in 
Wire Rod. After describing the manner 
in which nonmarket economies operate, 
the Department stated: 

In such a situation, we could not 
disaggregate government actions in such a 
way as to identify the exceptional action that 
is a subsidy. Because the notion of a subsidy 
is, by definition, a market phenomenon, it 
does not apply in a nonmarket setting. To 
impose that concept where it has no meaning 
would force us to identify every government 
action as a subsidy (or a tax). We are not 
prepared to do this—we will not impose the 
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market-based concept of a subsidy on a 
system where it has no meaning and cannot 
be identified or fairly quantified. 

49 FR at 19378. In short all the 
Department meant in Wire Rod was that 
it was meaningless to talk of subsidies 
in the context of nonmarket economies. 
Thus, neither the Department nor the 
Court addressed the question of whether 
a market distortion test would be 
required in a market economy 
countervailing duty investigation. 

Thus, we do not agree with 
Respondents that Wire Rod and 
Georgetown establish a precedent for 
the type of market distortion test they 
envision. Nevertheless, there remains 
the question as to whether the 
Department is free to incorporate such a 
test into its countervailing duty 
methodology, or whether Congress 
precluded the adoption of such a test. 
While we agree with Respondents that 
one of the reasons for having a 
countervailing duty law in the first place 
is to combat the market distortions that 
subsidies may bring about, we do not 
believe that Congress intended that the 
finding of a countervailable subsidy had 
to be based on the actual application of 
a “market distortion” analysis in 
individual cases. 

The best evidence of this lies in the 
legislative history of the Trade 
Agreements Act of 1979 and the 
discussion therein of the practice of the 
U.S. Department of the Treasury 
concerning regional subsidies and 
offsets. Prior to the enactment of the 
1979 Act and the transfer of 
responsibility for administration of the 
countervailing duty law to the 
Department, Treasury had a practice of 
taking into account the effects of 
government subsidies on the 
competitive positions of firms receiving 
such subsidies. For example, if a firm 
received a $100 million grant in order to 
build a factory in a disadvantaged 
region, but also incurred $50 million in 
additional costs as a result of locating in 
the disadvantaged region, Treasury 
reduced the subsidy by $50 million. In 
theory, if the amount of the additional 
costs equalled or exceeded the amount 
of the subsidy, Treasury would find no 
subsidy at all. Although this practice did 
not amount to a determination of market 
distortion, it did reflect the view that it 
was appropriate in certain 
circumstances to look behind the 
existence of a subsidy in an attempt to 
identify the net economic effect on the 
subsidy recipient. Respondents have 
urged the Department to undertake just 
such a practice in relying on Nordhaus* 
arguments that there is no net economic 
benefit or effect from stumpage 


programs. Congress was dissatisfied 
with Treasury’s practice, and in enacting 
section 771(6) of the Act, 19 U.S.C. 
section 1677(8), the “offset” provision, it 
clearly indicated that the administering 
authority was not to engage in this type 
of analysis. 

Commentators who have critiqued the 
Department’s countervailing duty 
methodology, whether speaking of 
“market distortion” or “entitlement”, 
have often cited this example as a 
situation where the Department imposes 
countervailing duties in the absence of 
any showing that a foreign producer’s 
marginal cost has been affected. See, 
e.g., R. Diamond, Economic Foundations 
of Countervailing Duty Law, 29 Va. J. 

Int’i L 767. 788 (1989). Yet at the same 
time, these commentators generally 
agree that the Department must find that 
a subsidy exists in this type of situation. 
See, e.g., id, note 59; and Cass, Trade 
Subsidy Law: Can a Foolish 
Inconsistency Be Good Enough for 
Government Work? 21 L& Pol’y lnt’1 
Bus. 609, 641-42 (1990). 

Respondents have essentially 
contended that the legislative history 
does not preclude the Department from 
making its determination of the 
existence of a gross subsidy based on 
the same factors which Congress 
indicated could not be taken into 
account for purposes of determining the 
existence of a net subsidy. Modifying 
the example set forth above, if the 
additional costs incurred by the firm for 
locating in the disadvantaged region 
were $100 million. Respondents would 
presumably argue that the Department 
properly could determine that no gross 
subsidy exists. However, this leads to 
an anomalous situation. If, as 
Respondents postulate. Congress 
intended that the amount of subsidy be 
equated to the net economic effect on 
the subsidy recipient in a particular 
case, then the amount of subsidy 
existing in the first example would be 
only $50 million. Yet the statute is clear, 
and Respondents do not contest, that 
under the law the Department would 
have no alternative but to find a subsidy 
of $100 million. 

Congress could not have intended 
such an anomalous result from the 
enactment of the offset provision. Given 
that this is the only instance cited in the 
legislative history which discusses the 
type of analysis suggested by 
Respondents, we cannot accept the 
notion that Congress would endorse or 
condone our engaging in any market 
distortion analysis in circumstances 
where the subsidy is otherwise capable 
of being identified and measured 


following established statutory or 
regulatory principles. 

Moreover, other than their references 
to Wire Rod and Georgetown and a few 
other cases taken out of context, 
Respondents cite to no other cases 
supporting the proposition that the 
Department must apply a market 
distortion test. They also do not cite to 
the countervailing duty laws of other 
countries or determinations thereunder 
which would support the application of 
a market distortion test. There is nothing 
in the current GATT Subsidies Code 
which mandates such a test. Finally, 
nothing in the draft subsidies agreement, 
MTN.TNC/W/FA, Part I, prepared as 
part of the Uruguay Round of 
multilateral trade negotiations, supports 
a market distortion test. Indeed, that 
document describes a countervailing 
duty methodology which is quite similar 
to existing Department practice. 

In conclusion, therefore, we do not 
believe that the Department’s 
precedents support the application of a 
market distortion test in the 
circumstances before us here. 
Accordingly, we determine that the 
Department is precluded from measuring 
the benefit conferred by stumpage 
programs on the basis of a market 
distortion analysis, such as the effect of 
stumpage prices on output. However, we 
do consider it appropriate to comment 
on the information and argumentation 
placed on the record by Respondents in 
connection with Dr. Nordhaus' study, if 
only because Respondents have used 
these analyses in an effort to show that 
it is impossible for the Department to 
find that the provincial governments are 
subsidizing Canadian softwood lumber 
producers through the provision of 
stumpage at administratively-set rates. 

Comments on Dr. Nordhaus*Analysis 

As an initial comment, it bears 
mentioning that although Respondents 
assert that Dr. Nordhaus* theoretical 
views concerning the economics of 
stumpage markets are well accepted, 
they nonetheless fail to provide any 
independent support for this claim. See 
Respondents’ April 21,1992 brief. Vol. 
Ill—B, Attachment III—2, p. 12. The 
Department, therefore, has no basis in 
the record to accept the validity of Dr 
Nordhaus’ analyses at face value, 
particularly insofar as other economists 
with at least as reputable a name in the 
field of forestry economics appear to 
espouse somewhat conflicting points of 
view. See Coalition’s April 21,1992 
brief, Appendices 60 and 61. 

As to the substance of Dr. Nordhaus' 
views, under his theory of economic 
rent, he contends that the harvest of 
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stumpage from the provincial stumpage 
programs now in effect cannot exceed 
that of a competitive market. 
Furthermore, Eh*. Nordhaus contends 
that the price of stumpage under these 
provincial programs will be higher than 
what would prevail in a system where 
stumpage prices were set competitively. 

Dr. Nordhaus’ analysis begins with 
stumpage harvest, where he notes that 
under provincial stumpage programs, 
timber harvest is set on a sustained 
yield basis so that harvests can be 
maintained at that level into the future. 
At the same time, he assumes that since 
a private market will seek to maximize 
value, the harvest under these provincial 
stumpage programs must be less than 
under a competitive situation because 
the provincial stumpage programs are 
constrained to follow sustained yield 
policies. 

Dr. Nordhaus then goes on to describe 
stumpage prices and harvests under 
three scenarios: Net benefits, excessive 
stumpage, and normal stumpage. “Net 
benefits” would exist when the 
stumpage charges are less than the 
commercial benefits that the 
government is actually providing to the 
tenure holder. The effect, therefore, 
would be to confer a subsidy on the 
tenure holder and to increase the 
harvest of timber. In his next scenario, 
“excessive stumpage,” stumpage 
charges are so high that they raise the 
cost of harvesting the timber above the 
market price for stumpage, thereby 
resulting in a decrease in stumpage 
harvested. Finally, under “normal 
stumpage,” stumpage charges are 
positive, but not so high as to turn 
profits negative within the normal range. 
Dr. Nordhaus thus contends that normal 
stumpage has no effect on harvest. 

First, we take issue with Dr. 

Nordhaus’ contention that stumpage 
charges under the provincial stumpage 
programs will necessarily be higher that 
those in a competitive market. Under 
provincial stumpage programs, each 
purchaser is given the right to harvest 
timber upon payment of the 
administered stumpage charge. In a 
competitive market, although the seller 
of stumpage may set a minimum price 
below which stumpage will not be sold, 
potential buyers will still bid against 
each other for the right to harvest the 
stumpage. Any price determined in this 
fashion will almost always be higher 
than an administered stumpage charge. 

Second, we are unconvinced by Dr. 
Nordhaus’ conclusion that the stumpage 
harvest under the provincial stumpage 
programs will always be lower than the 
harvest under a competitive market. 
Depending on the objectives of either a 
provincial stumpage program or a 


private owner, a forest can be managed 
to provide a high or low level of 
sustained harvest. For example, 
provincial stumpage programs managed 
under a policy of sustained yield tend to 
use biological criteria for choosing 
rotation lengths, which is the time 
period between the establishment and 
the harvesting of a timber stand. The use 
of such criteria tends to give a higher 
level of timber harvest than the 
economic criteria which many private 
forest owners use to set rotation lengths. 
In addition to rotation length, there are 
other factors which can affect the level 
of sustained harvest, such as the 
selection of tree species to plant, the 
number of trees to plant per acre, and 
whether to clear-cut or use a single tree 
method of harvesting. Varying the level 
of these and other factors will determine 
whether the level of sustained harvest is 
high or low. 

Finally, with regard to the “residual 
value” or “economic rent” approach 
used by Dr. Nordhaus to arrive at his 
conclusions, we note the following 
remark by G. Robinson Gregory, in his 
book “Resource Economics for 
Foresters,” concerning the application of 
the notion of economic rent to stumpage: 

Neither rent theory nor the related 
appraisal procedure involve consideration of 
stumpage production costs or the possibility 
of a reservation price on the part of forest 
owners. It is implicitly assumed that the 
supply of all productive factors other than 
timber is perfectly elastic, that the supply of 
timber offered is perfectly inelastic with 
respect to price, and that the forest owner is 
in a position to extract the rent. With these 
assumptions, the rent-based appraisal model 
of stumpage pricing provides little assistance 
for analyzing the effect of changing timber 
supplies and/or production costs on either 
stumpage prices or on product prices. 

See Coalition’s April 21,1992, brief, 
Attachment 61. p. 215. 

The phrase “the supply of timber 
offered is perfectly inelastic with respect 
to price” means that the supply of 
timber does not vary with price; the 
reference to “perfectly elastic” means 
that the price of a productive factor does 
not vary with the quantity consumed. 
Finally, the “reservation price” is the 
price necessary to persuade an owner to 
sell stumpage. 

The validity of the economic rent 
model proposed by Dr. Nordhaus 
depends on whether the supply of 
stumpage varies with price. In this 
regard. Dr. Nordhaus has not taken 
account of the existence of intensive 
and extensive margins in timber 
harvesting. The extensive margin means 
that, at any particular stumpage price, 
only certain categories of stands can be 
profitably harvested. As the price of 


stumpage drops, more and more stands 
become economically accessible, which 
allows the supply of stumpage to 
increase. The intensive margin concept 
applies to trees within a stand that is 
currently economically accessible. It 
recognizes that, within each stand, there 
are certain categories of trees that 
cannot be profitably harvested at a 
given stumpage price. If stumpage prices 
are lowered, the intensive margin is 
expanded so that the formerly 
unutilizable trees within a particular 
stand can be profitably harvested, 
thereby increasing the supply of timber. 
Consequently, Dr. Nordhaus’ 
assumption that the supply of timber 
does not vary with price appears to be 
at odds with the very way in which 
stumpage markets behave. 

Dr. Nordhaus states that his theory of 
the economic rent of stumpage is a static 
analysis. That is, the analysis considers 
only one period in time. (See 
Respondents’ April 27,1992 Brief, 
section 3, Attachment A at 9.) Indeed, 
Gregory agrees with Nordhaus when he 
states that rent theory is applicable only 
in a stable, short-run analysis, which 
essentially implies a static, single period 
analysis. (See Coalition’s April 21,1992 
brief, appendix 61 at 215.) Nordhaus 
provides a two-period model to 
demonstrate that his theory can be 
extended to include dynamic aspects 
(changes over time), but his example is 
really nothing more than a simple 
extension of a theory which is 
essentially static in nature. The 
Department believes that a theory of 
stumpage supply which is based on 
dynamic analysis, as opposed to a static 
analysis, and one in which stumpage is 
not fixed in supply, provides a more 
realistic representation of stumpage 
harvest from provincial stumpage 
programs. As such, the Department finds 
the economic rent theory of stumpage 
advanced by Dr. Nordhaus to be flawed 
in several respects. By no means does it 
show that provincial stumpage programs 
are not countervailable subsidies. 

In conjunction with their market 
distortion analysis, Respondents argue 
that, because Canadian forest products 
companies have lower rates of return 
relative to other Canadian companies, 
provincial tenure holders are not 
receiving net benefits as defined by Dr. 
Nordhaus under provincial stumpage 
programs. As such, according to Dr. 
Nordhaus’ and Dr. Litan’s analysis, if no 
net benefit is being provided, no subsidy 
is being conferred. Further. Respondents 
argue that if Canadian firms were 
receiving preferential treatment, 
presumably these firms would have 
supra-normal profits. 
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First, we do not consider a 
comparison of rates of return between 
industries to be relevant in determining 
whether a particular industry or group of 
industries has received a 
countervailable benefit. Indeed, using 
such an analysis to prove whether a 
subsidy exists turns our subsidy practice 
on its head. For example, many failing 
companies or industries with low or 
negative rates of return have received 
massive amounts of government equity 
infusions, grants, and loans and still 
experienced negative rates of return 
(see, e.g.. Final Affirmative 
Countervailing Duty Determination: 

New Steel Rail. Except Light Rail. From 
Canada. 54 FR 31991 (August 3.1989). 
Following Respondents’ reasoning, there 
would be no net benefits because the 
company or industry had a lower rate of 
return than the rest of the industries in 
the country. Moreover, it is not unusual 
for different industries to have different 
rates of return regardless of whether the 
government has intervened. 

Second, we also note that in Dr. 

Litan's analysis comparing forest 
product companies’ rate of return to 
other companies in Canada, the 13 forest 
product companies listed include many 
vertically and horizontally integrated 
producers of both lumber and pulp and 
paper; and that the remaining companies 
include financial service companies 
which are inappropriate to use as a 
basis of comparison for manufacturing 
companies. Accordingly, we determine 
that comparing rates of return is not a 
valid method for determining whether a 
subsidy is being conferred by stumpage 
programs. 

In addition, Respondents argue that 
the results of their TSPIRS analysis 
shows that the government is providing 
no net benefits to softwood lumber 
producers in accordance with Dr. 
Nordhaus* theory. First, as explained 
above, the Department does not 
measure the net benefits provided to a 
subsidy recipient. Second, as explained 
below, the Department considers that 
Respondents have failed to demonstrate 
that their modified TSPIRS analysis 
would accurately reflect the 
government’s cost of providing the good 
in this investigation. 

Preferentially Hierarchy 

Respondents next contend that, to the 
extent that the Department decides to 
ignore the question of whether market 
distortion has occurred in determining 
whether stumpage programs provide 
countervailable subsidies, it still cannot 
be blindly wedded to the particular 
methodological formulation or sequence 
set forth in the 1988 Preferentiality 
Appendix. Respondents charge that, in 


its Preliminary Determination, the 
Department engaged in a “rote 
application" of its preferentiality 
benchniarka without regard or 
explanation as to whether the 
preferentiality benchmarks that it 
selected were appropriate to use in this 
case. 

While Congress specified that the 
provision of goods or services at 
preferential rates is one example of a 
countervailable domestic subsidy, it did 
not specify the manner in which 
preferentiality was to be determined. 
Although (he Proposed Regulations are 
intended to codify the methodology 
which the Department has used in 
particular cases to determine when 
goods or services have been provided at 
preferential rates, Respondents stress 
that these remain only proposed rules 
and were never intended to prescribe an 
"immutable formula" for all future 
cases. Citing IPSCO. Inc. v. United 
States . 687 F. Supp. 814 (Ct. Int’l Trade 
1988). Saudi Iron and Steel Co. v. United 
States . 688 F. Supp. 914 (Ct Int’l Trade 
1988), disrn’d on other grounds. 638 F. 
Supp. 912 (Ct Int’l Trade 1988), and 
other countervailing duty and 
administrative law cases. Respondents 
assert that the preferentiality hierarchy 
in the Proposed Regulations cannot 
provide a stand-alone rationale for 
finding provincial stumpage fees to 
constitute the preferential provision of a 
good or service. Rather, the Department 
must provide a reasoned explanation as 
to why any particular benchmark is 
"appropriate in light of the facts of this 
case and the economic principles 
applicable to those facts" (emphasis in 
the original). 

It 19, of course, incontestable that the 
Department is obliged to make a 
reasoned decision reflecting the facts of 
the case and to provide a complete 
explanation of the basis for reaching 
that decision. This principle was fully 
respected in the Department’s 
Preliminary Determination, just as it is 
now being respected in this final 
determination. However, to ensure that 
the facts of a case are being considered 
in a manner which is fair and 
understandable to all of the parties 
concerned, our analysis cannot be 
conducted in a methodological vacuum 
which ignores past practice or the 
agency’s regulatory guidelines, be they 
"proposed" or final. To do so would 
constitute little more than benchmark¬ 
shopping which, presumably, the 
Respondents would agree could result in 
an arbitrary outcome. 

As the Respondents correctly point 
out the Department’s methodological 
framework for valuing countervailable 


benefits conferred through the provision 
of goods or services is grounded in the 
statute: whether goods or services are 
provided or required to be provided by 
government action to a specific 
enterprise or industry or group of 
enterprises or industries at * preferential 
rates." On this statutory foundation, the 
Department built a hierarchical 
methodology for determining and 
measuring when goods or services are 
being provided at preferential rates in 
the interest of maximizing 
administrative certainty and 
predictability in an area where (as 
Respondents again correctly note) the 
statute did not provide considerable 
interpretative guidance. The fact that 
the Department indicated at the time 
that it put forth both its Preferentiality 
Appendix and, later, its Proposed 
Regulations that these tests or rankings 
may not always yield the most 
appropriate means of measurement in 
every case does not detract from their 
usefulness or applicability as our 
primary methodological tool in such 
circumstances. 

The ranking of the preferentiality 
hierarchy should not strike parties as 
unfamiliar or illogical as it reflects the 
fundamental standard of measurement 
established by Congress in section 
771(5)(A)(ii)(Il)— i.e., preference. Thus, 
the most common test which the 
Department has applied in determining 
preferentiality is whether the 
government (or government-directed 
supplier) is providing a good or service 
at a price that rs lower than the prices 
the government charges to the same or 
other users of that product within the 
same political jurisdiction. Insofar as the 
exercising of price discrimination by the 
same seller for the same product 
provides the clearest possible 
manifestation of whether preference 
exists, there is little need to justify in 
each case why such a standard would 
be appropriate to determining whether 
goods or services are being provided at 
preferential rates. 

However, even in those cases where 
comparisons based on price 
discrimination within the jurisdiction 
cannot reliably be made, the 
Department's sequential alternatives 
nonetheless flow naturally from the 
preferred test following certain 
fundamental principles: (1) That 
preference is most commonly 
manifested through the behavior of the 
provider of the good or service; (2) that 
domestic subsidies should be 
determined on the basis of comparisons 
within the same political jurisdiction; 
and (3) that prices offer the most 
reasonable basis for making a 
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comparison. While the first principle 
relates directly to the standard of 
measurement articulated in the statute, 
the other two principles are identifiable 
philosophical threads which run through 
the entirety of our countervailing duty 
practice. 

As a result, what the preferentiality 
hierarchy presents is not a “mandatory 
roadmap” but rather a series of 
conceptual guideposts for evaluating the 
facts of a specific case in the context of 
Congressional intent and Departmental 
practice. The hierarchy of benchmarks 
constitutes a preferred sequence insofar 
as, in most cases, it will faithfully reflect 
both the meaning of the term 
‘preferential” and the historical 
application of the countervailing duty 
law. This does not mean that the 
ranking is “immutable”; it does mean 
that the Department will follow the 
ranking unless presented with facts or 
arguments demonstrating that it is 
inappropriate, which was not the case 
here. We note also that Respondents, 
themselves, expressed no objection to 
the ranking of the benchmarks as a 
general rule. 

Having determined that a 
demonstration of “market distortion” is 
not a prerequisite for the identification 
of a countervailable domestic subsidy, 
and having found that provincial 
stumpage programs are specific within 
the meaning of the statute, the 
Department has applied its 
preferentiality hierarchy in the order 
described in the Proposed Regulations. 

In examining the provincial stumpage 
programs under investigation, we have 
determined that the facts and 
information on the record permit a 
finding of preferentiality which 
accommodates the law’s and the 
Department’s general predisposition 
towards a comparison of actual prices 
within the relevant jurisdiction, without 
having to resort to other benchmarks 
which the Department has generally 
recognized to be less consistent with the 
fundamental principles underlying the 
preferentiality standard. 

This brings us to the next of 
Respondents’ methodological arguments 
with respect to the identification and 
valuation of stumpage subsidies— viz., 
that the cost benchmark is the only 
appropriate measure on the 
preferentiality hierarchy for determining 
whether stumpage confers a subsidy. 

Respondents, particularly BC, argue 
that the third alternative benchmark, the 
government’s cost of providing the good 
or service, is the preferred means for 
determining whether provincial 
stumpage programs confer a subsidy. 
They contend that a cost-based 
comparison, when properly calculated. 


results in a finding of no preferentiality. 
As proof, they have submitted a 
modified TSPIRS analysis (Timber Sales 
Program Information Reporting 
System—a three-part reporting system 
designed by the U.S. Department of 
Agriculture Forest Service (Forest 
Service) to measure whether national 
forest timber is being sold at “below- 
cost” prices) purportedly demonstrating 
that revenues exceed costs on a 
provincial basis in Alberta, British 
Columbia. Ontario and Quebec. BC, in 
particular, argues that the facts in this 
case do not support a price-based 
comparison for that province, and that 
the Department’s current abandonment 
of the 1986 benchmark [i.e., cost) in 
favor of a comparison to competitive 
SBFEP prices is a results-oriented 
contrivance designed to subvert the 
replacement costs instituted by BC 
under the MOU in order to obtain a 
subsidy. 

Respondents argue that a TSPIRS- 
type, cost-based analysis is the most 
appropriate methodology for 
determining whether subsidies exist. 
This methodology, they contend, was 
designed by the Forest Service and the 
General Accounting Office to determine 
whether “below-cost” sales of timber 
were occurring on national park sales. It 
has been officially adopted in the United 
States as a measurement tool since 1989. 
To apply a different standard in this 
case than that used by the Forest 
Service, Respondents claim, would be 
arbitrary and capricious. They further 
contend that if, as was indicated in an 
April 20,1992 memorandum from Marie 
Parker, Director, Office of Accounting, 
the Department had questions regarding 
Canada’s application of TSPIRS or 
concerns regarding certain data, these 
questions should have been raised in the 
Department’s questionnaire or at 
verification. 

As explained above, the Department 
follows its hierarchy of benchmarks 
unless presented with facts or 
arguments demonstrating that its 
application of this hierarchy is 
inappropriate. As the provincial 
preferentiality sections show, 
appropriate price-based benchmarks 
exist in each of the provinces. 
Furthermore, the Department has long 
acknowledged that cost-based analyses 
pose exceptional problems when they 
are attempted to be used to measure 
preferentiality in the provision of a 
natural resource. See Preferentiality 
Appendix. 

Even though endorsing the 
presentation of arguments regarding 
cost issues in the joint case brief, 

Alberta, Ontario and Quebec have all 
raised concerns regarding the use of a 


cost-based benchmark in their 
respective provinces. At the hearing. 
Ontario stated that, "* * * in the context 
of Ontario, a [cost] benchmark would 
not be an appropriate measure.” See 
Hearing Transcript, Volume II, p. 93. 
Ontario further stated that 1,4 * * there’s 
so much difficulty in Ontario on sorting 
out what kind of expenditures are 
undertaken for what purpose that it 
simply is not possible to come up with a 
result that isn’t arbitrary.” (Emphasis 
added.) See Hearing Transcript, Volume 
II. p. 96. Alberta states that, 4 * it is 
clear that the Department need not, and 
under the Department’s preferentiality 
hierarchy should not, analyze the sale of 
timber harvesting rights in Alberta using 
any of its other less favored alternative 
preferentiality benchmarks [i.e., private 
prices within Alberta, cost, and cross 
border].” (Emphasis added.) See Alberta 
Case Brief, p. VI-31. Finally. Quebec, in 
its case brief on cost issues states. 

Private stumpage prices in Quebec served 
as the benchmark in the Department’s 
preliminary determination. Quebec endorses 
that approach and has demonstrated that 
private market prices in Quebec are the 
appropriate benchmark to use to determine 
whether public stumpage prices in Quebec 
are preferential, if a preferentiality analysis is 
employed. The Department’s verification 
confirmed this benchmark as the only one 
appropriate in the final determination, 
consistent with the Department’s established 
preferentiality hierarchy. 

(Emphasis added.) 

See Quebec Case Brief on Cost Issues, 
Tab 2. p. 2. 

With regard to BC’s argument that 
Lumber II and the MOU established cost 
as the appropriate benchmark for 
measuring stumpage preferentiality’, we 
note that the Department's use of a cost 
benchmark in the 1986 Preliminary 
Determination was predicated upon the 
lack of appropriate price-based 
benchmarks and/or the lack of 
information regarding the adjustments 
necessary to the price-based 
benchmarks. As outlined in each of the 
provincial preferentiality sections, price- 
based nonpreferential benchmarks are 
now available in each of the provinces, 
as is the information necessary for 
making all appropriate adjustments to 
the benchmarks. The MOU export tax 
rates and the provisions regarding 
replacement measures were the result of 
negotiations. The fact that cost-based 
replacement measures for static 
negotiated export rates were allowed 
under the MOU is immaterial to the 
Department's subsidy analysis in a 
countervailing duty investigation. 

Even assuming arguendo that cost 
were the appropriate measure of 
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preferentiality in this case, the 
Department does not believe that the 
modified TSPIRS approach used by the 
Respondents is the appropriate 
methodology for determining whether 
provincial stumpage programs are 
providing timber to the softwood lumber 
industry at preferential prices. 

First, and foremost, TSPIRS was not 
developed to determine whether a 
government was providing a subsidy to 
users of timber. TSPIRS was developed 
in response to growing public and 
Congressional concern over the 
economics of timber sales and timber 
management in the national forests, in 
particular, so-called "below-cost" sales 
of timber from national forest land See 
Timber Sale Program Information 
Reporting System: Final Report to 
Congress, U.S. Department of 
Agriculture, Forest Service, p. 5 [TSPIRS 
Final Report). However, while the term 
"below-cost sales" is found in both 
TSPIRS methodology and the unfair 
trade laws, its meaning in the two 
contexts is not synonymous. In fact, as 
admitted in the Final Report to Congress 
regarding TSPIRS, "(t)here is no 
consensus on the definition of a "below- 
cost" timber sale." See TSPIRS Final 
Report, p. 5. Furthermore. TSPIRS. as 
applied by the Forest Service, requires a 
three-part analysis involving the 
consideration of a number of factors in 
order to determine whether the goals of 
the Forest Service regarding national 
forest sales are being met. In fact, both 
the GAO and Congress have stated that 
an examination of any one of the reports 
outside the context of the other two is 
inappropriate. See TSPIRS Final Report 
The ad hoc TSPIRS analysis conducted 
by the Respondents does not include all 
three parts. 

Second, TSPIRS was designed to be 
applied strictly on a national forest 
basis. The Respondents 1 use of one 
section of this reporting system on a 
province-wide besi9 represents a 
significant methodological modification 
of TSPIRS. 

Third, several modifications and 
estimations made by Respondents when 
applying TSPIRS raise serious concern 
as to the results of Respondents' TSPIRS 
analysis. Those of primary concern 
relate to in-kind services, so-called 
stewardship activities and backlog 
silviculture. 

All in-kind services are recognized as 
revenue in the current year even though 
the "benefit" provided by these services 
may occur over an extended period of 
time. The provinces excluded all 
stewardship activities from their cost 
pools. However, activities paid for or 
performed by tenure holders that are 
considered by the provinces to be 


stewardship activities were recognized 
as revenues. Backlog silviculture 
responsibilities were also not included 
in the provinces' TSPIRS cost pools. 
These backlog responsibilities arose out 
of the failure of the provinces to perform 
certain silviculture activities necessary 
to maintaining the government's policy 
of sustained yield and represent 
significant liabilities that would be 
included in a Forest Service TSPIRS 
analysis. 

Finally, Respondents contention that 
the Department should have addressed 
its TSPIRS concerns in the 
questionnaires or at verification misses 
the point. The Department did not 
request any TSPIRS information from 
Canada. BC or any other province. This 
information was voluntarily submitted 
by Respondents. TSPIRS information 
was examined at verification at the 
behest of Respondents, not at the 
Department's initiative. Respondents 
knew at the time of the Preliminary 
Determination that the Department was 
focusing on price-based benchmarks to 
measure preferentiality. Irrespective of 
whether the Department solicited 
additional information concerning the 
Respondents' proposed cost-based 
methodology the fact remains that, for 
the reasons outlined in this discussion, 
they failed to demonstrate both that cost 
is the most appropriate benchmark for 
stumpage and that their modified 
TSPIRS approach would accurately 
reflect the government's cost of 
providing the good in this instance. 

Lastly, in contrast to the 
methodological direction which 
Respondents advocate, the Coalition 
argues that a cross-border comparison 
of adjacent U.S. and Canadian timber 
offers the preferred means for 
determining whether provincial 
stumpage programs confer subsidies 
because a cross-border comparison is 
the only methodology which uses an 
undistorted benchmark that most 
accurately reflects true commercial 
considerations. The Coalition contends 
that the other benchmarks provided for 
in the preferentiality hierarchy are 
distorted in this case by reason of the 
log export restrictions and the large 
amount of timber owned and 
administered by the provinces. In 
support of its position, the Coalition 
cites Leather from Argentina; Final 
Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order. 55 FR 40212 (October 2,1990) 
(Leather), as an example of a case in 
which the Department chose to rely on 
an external benchmark to identify and 
measure a domestic subsidy. 

The Coalition’s reliance on Leather is 
misplaced. While the Department did 


resort to an external benchmark for 
measuring the effect of the hide embargo 
in that case, it did not do so within the 
context of the Preferentiality Appendix 
since we did not consider the embargo 
to be the government provision of a 
good or service. However, for the type of 
subsidy being conferred as a result of 
the hide embargo, we considered that 
use of an external benchmark was not 
only appropriate, it was the only method 
available to use for valuing the subsidy 
benefit. 

As stated earlier, it has been the 
Department's longstanding practice and 
preference to measure subsidies 
provided by a government within the 
jurisdiction of that government Thus, in 
the absence of clear and persuasive 
evidence that comparisons made within 
the same jurisdiction would somehow 
yield skewed results, the Department 
will not stray from its methodological 
preference. We do not find that the 
Coalition has presented such dear and 
persuasive evidence. Moreover, insofar 
as we have sufficient and reliable 
nonpreferential price data in this case 
with which to compare stumpage prices 
within the relevant provincial 
jurisdictions, we find that other factors 
which could adversely affect the 
comparability of adjacent U.S. and 
Canadian timber (e.g., exchange rate 
fluctuations) merely underscore the 
appropriateness of remaining within the 
relevant jurisdictions. Consequently, we 
have based our preferentiality 
determinations on actual price 
comparisons within each province, as 
explained in greater detail below. 

British Columbia 

Pursuant to section 771(5)(A)lii)(li) of 
the Act. the Department must examine 
whether the BC's provision of stumpage 
to producers of certain softwood lumber 
products is at a preferential rate. As 
explained above, the Department's 
preferred test for determining whether a 
good or service is provided at a 
preferential rate is to examine whether 
the government provides the same good 
or service at a price that is lower than 
the price the government charges to the 
same or other users within (he same 
political jurisdiction, /.a, whether there 
is price discrimination by the 
government. 

In our Preliminary Determination, we 
found that the Government of BC was 
providing stumpage at preferential rates. 
We based this determination on our 
traditional measure of preference—price 
discrimination. A comparison of 
administratively-set stumpage prices 
(primarily for major tenures) to 
competitively-bid stumpage prices in the 
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section 10 Small Business Forest 
Enterprise Program (SBFEP) indicated 
that administratively-set prices, even 
after accounting for differences in forest 
management and other obligations, are, 
on average, lower than the 
competitively-bid prices that the 
Government of BC charges other timber 
harvesters. The Department considered 
that, since the SBFEP section 16 sales 
are based on competitive market forces, 
these competitively-bid prices are 
nonpreferential, and as such, an 
appropriate benchmark. 

In their April 21,1992 briefs. 
Respondents argue that the issue in this 
case involves the provision of neither a 
good nor a service, but rather a set of 
rights and obligations: 

Under the preferentiality benchmarks in 
the Proposed Regulations, any price 
comparison used by the Department to 
determine preferentiality must involve either 
“identical” goods or goods that are 
sufficiently “similar or related” that 
adjustments for “cost differences” will make 
comparisons meaningful. Application of the 
Department's price comparison benchmarks 
in this case, however, is complicated by the 
fact that what is at issue here is not really a 
“good” or a “service,” but rather a bundle of 
long-term rights and obligations relating to 
access to timber. (See Respondents April 21, 
1992 briefs, pp. 111-44, 45.) 

We find that we did in fact use our 
preferred benchmark appropriately. 

That is. just as in antidumping 
investigations, where the Department 
may examine sales of the same goods 
but adjusts for differences in the terms 
and conditions of sale, in this instance 
we examined the same good, i.e., 
softwood timber, and made adjustments 
which relate to the terms and conditions 
of the sale. 

Respondents argue that the 
benchmark which the Department used 
in the Preliminary Determination [i.e., 
SBFEP section 16 sales) is an 
inappropriate benchmark for this 
investigation. In their briefs they raise 
four main objections to the use of the 
SBFEP benchmark. 

Comparability of Rights and Obligations 

Respondents argue that the 
Department compared significantly 
different sets of rights and obligations. 
They contend that the adjustments 
necessary to make the rights and 
obligations incorporated in major and 
SBFEP tenures comparable are very 
complex and must take account of all 
factors relating to: (1) Timber quality; (2) 
the obligations of the tenureholders; 
and, (3) the rights of the tenureholders. 
They maintain that the Department 
examin«3d only the first two factors and 
that: 


It is improper for the Department to 
conclude that the difference between the 
average stumpage charges paid by the SBFEP 
licensees and those paid by long-term 
tenureholders (after making adjustments for 
differences in timber quality and obligations) 
constitutes a countervailable subsidy. The 
difference could as readily be attributable to 
differences in how the relative benefits and 
risks of the stumpage rights being compared 
are valued by the market. As Dr. Nordhaus 
points out. the prices for long-term and spot 
contracts frequently diverge by substantial 
amounts. Moreover, unlike adjustments for 
differences in timber quality or tenureholder 
obligations, it is exceedingly difficult— 
perhaps impossible—to quantify properly the 
adjustments needed to reflect differences in 
the term, scope, and riskiness of timber 
rights. (See Respondents’ April 21.1992 
briefs, pp. Ill—40, 47.) 

They maintain that adjusting for 
differences in the first two factors may 
allow for rational price comparisons 
between similar or related goods, but 
that when the comparison is between 
different sets of rights and obligations, 
such adjustments alone will not make 
them comparable. 

Respondents focus their arguments 
regarding the differing rights between 
SBFEP and major tenures on temporal 
distinctions. It is their contention that: 
“[s]pot prices such a9 those occurring 
under the SBFEP and the prices of long¬ 
term contracts such as those 
represented by major tenures, will often 
differ for sound economic reasons by 
substantial amounts/* (See Respondents’ 
April 21,1992 brief, p. VIU-B-33.) 

First, the Department does not 
consider SBFEP stumpage rates to be 
spot prices. Spot markets (such as for 
commodities or currencies) are 
characterized by prices which are 
subject to change over time, but which 
may be fixed at the time of the spot sale 
for delivery within a relatively short 
period of time. (See Hearing Transcripts, 
April 29,1992, pp. 235-240 for Dr. 
Nordhaus' discussion of spot markets.) 
While SBFEP licensees may indeed elect 
to lock in the bid rate at the time of bid, 
the upset rate (i.e., the minimum bid 
which consists of the appraised value 
plus any developmental silviculture 
levies) fluctuates each quarter in 
accordance with the Comparative Value 
Pricing System (CVPS), which BC uses 
in establishing essentially all stumpage 
prices. The interval from bid to harvest 
completion of SBFEP sales may be up to 
three years, which could incorporate 12 
price changes. Furthermore, while Dr. 
Nordhaus argues that the Department 
erred in comparing spot and long-term 
prices, Dr. Nordhaus* testimony clearly 
does not establish that SBFEP sales are 
spot sales: *Tm not making a factual 
assertion here that (SBFEP sales] were 


spot sales * * * " (See Hearings 
Transcript for April 29.1992, pp. 237-38.) 

Second, stumpage rates assessed on 
major tenures are not fixed for the 
duration of the tenure: precisely like the 
SBFEP, they change every quarter 
according to the CVPS. In that sense, 
they cannot be considered long-term 
prices. 

Third, even taking into account the 
fact that the SBFEP tenures are shorter 
in duration, there i9 no clear relative 
over- or undervaluation of either the 
competitive benchmark or the 
administratively-set price, since short¬ 
term and long-term prices do not, even 
in instances when one might expect 
them to, exhibit constant relative 
relationships. For example, U.S. 
Treasury notes are sold in durations 
ranging from 3 months to 30 years. One 
would expect that an investor who was 
willing to commit money over a longer 
period of time would demand a higher 
yield (i.e., the price of money) in order to 
be compensated for the greater risk from 
inflation and interest rate fluctuations. 
However, an inverted yield curve is not 
uncommon during a credit crunch. 

Lastly, Quebec has urged the 
Department specifically to compare the 
prices of public and private timber in 
that province (which the Department in 
fact has done). The public stumpage 
rates in Quebec are under long-term 
tenures (25 years) while the private 
sales cover two seasons at most. (See 
Hearings Transcript for April 30,1992, 
162-64.) In addition, in an attachment to 
Respondents’ April 21,1992 brief, Dr. 
Nordhaus critiques the methodologies 
implemented in the Preliminary 
Determination but directs no criticisms 
towards the fact that the Department 
compared short-term and long-term 
sales in Quebec. (See Respondents* 

April 21,1992 brief. Attachment 111-1, p. 
4.J Thus, it is difficult to fathom how 
short-term private sales in Quebec can 
be an appropriate benchmark, but short¬ 
term competitively-bid sales in BC 
cannot. 

Representativeness of SBFEP Prices 

Respondents’ second major 
contention is that SBFEP prices are not 
representative of the market. They insist 
that SBFEP licensees sell marginal 
supplies to major tenure holders. 

Because these marginal supplies fulfill 
the incremental needs of major tenure 
holders at particular points of time, 
major tenure holders are willing to pay 
more for them than they would normally 
pay for timber. Therefore. Respondents 
believe that the SBFEP section 10 prices 
are not a reasonable proxy for market 
prices, and presented MOF officials as 
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well as industry participants to support 
this assertion at verification. 

Notwithstanding the anecdotal 
information submitted by Respondents 
on this point, no studies or analyses 
were supplied to confirm such 
allegations. The Department cannot rely 
solely on such statements as a basis for 
discounting the validity of an 
observable market price. Absent 
documented evidence to the contrary, 
the Department considers that the 
competitively-bid SBFEP price is a 
representative market price. 

The MOF did supply information, 
which the Department verified, 
indicating that the value of softwood 
timber on SBFEP stands is. across the 
entire province, essentially of identical 
value to all other Crown timber. 
Consequently, the Department considers 
that the timber sold on both the SBFEP 
and major tenure holders* stands are the 
same and hence comparable. 

Moreover, economic theory indicates 
that it is precisely the marginal 
valuation that determines the 
equilibrium price for an input in a 
competitive market. The latter point, 
that the Canadian softwood lumber 
industry can be characterized as a 
competitive market, is supported by Dr, 
Nordhaus* analysis: “Because of the low 
level of concentration of the lumber 
industry, and given its high reliance on 
international trade, the industry is best 
characterized as a competitive 
industry.” (See Respondents* February 
19,1992 submission. Appendix A, p. 22.) 
Therefore, at each price for logs [i.e., the 
cost of logs to lumber producers), 
lumber producers will purchase logs up 
to the point where their marginal value 
product from the last additional log [i.e., 
their marginal revenue) just equals their 
purchase price (i.e., cost) of the log. 
Moreover, even if one concedes 
Respondents' claim that, due to the high 
costs associated with mill closures, 
major tenure holders actually purchase 
logs beyond the point where their 
marginal value product and cost of logs 
equate (i.e., beyond the point of profit 
maximization), the analysis still holds. 
The equilibrium price will still be a 
reflection of marginal valuation. 
Therefore, the Department considers the 
SBFEP an appropriate market price. 

Competitiveness of Major Tenures 

Respondents' third major contention 
is that major tenures are also 
competitive since applicants for major 
tenures may include bonus offers in 
their application package or may 
commit themselves to additional 
obligations. 

During verification, the Department 
found that (1) the MOF was, in fact, 


unaware if any major tenure holders 
made bonus offers during the POI and 
(2) any additional obligations 
undertaken by major tenure holders, 
such as a commitment to perform 
incremental silviculture, were quite rare, 
and for which the Department is 
adjusting in its final determination in 
any case. (See BC Verification Report, 
pp. 11 and 25.) Therefore, the 
Department lacks sufficient evidence to 
conclude that the major tenures are 
competitive. 

Nonpreferential Price Benchmarks 

Respondents* final point of contention 
is that the Department’s Preliminary 
Determination implicitly views only 
auction prices as competitive. They 
argue that auctions are often not the 
best or the only way to establish 
competitive prices, and that relatively 
few prices in the United States are 
established through auction bidding. 
They also maintain that the GOC 
considers the auction system 
incompatible with its preferred long¬ 
term system of forest management. 

In choosing a benchmark for 
determining and measuring price 
discrimination, the Department uses 
prices charged by the government which 
are nonpreferential. The Department 
may find that prices which are not 
established by competitive auction 
bidding are nonpreferential, but in the 
case of BC. auction prices were the only 
nonpreferential price available to the 
Department. While the Department 
maintains that competitively bid prices 
are, by definition, nonpreferential, that 
does not mean that the Department 
could not have utilized a different 
benchmark had one been available. For 
example, in this investigation, we did 
not use auction prices for either the 
Quebec or Ontario benchmarks. In 
addition, the Department could utilize a 
nonpreferential auction price as the 
benchmark and still find no subsidy if 
other prices were equivalent. Therefore, 
while the Department has no all- 
encompassing definition for what 
constitutes a competitive price, in this 
case we find that the SBFEP auction 
prices are competitive and 
nonpreferential. 

Furthermore, we consider that the 
Department can adjust for those factors 
which we consider relevant to the 
calculation, thereby reasonably 
comparing the administratively-set 
prices to the SBFEP section 10 
benchmark price. We also find the 
SBFEP benchmark price to be reflective 
of an appropriate market price, that the 
available evidence does not permit 
consideration of major tenures as 
competitive, and that auction prices are 


neither a mandatory nor general test for 
preferentiality, but are appropriate in 
this case. 

Measurement of the Benefit 

Both Respondents and the Coalition 
have raised a number of issues relating 
to the benefit calculation under a SBFEP 
benchmark. 

The SBFEP Price 

Respondents argue that the 
Department should have used all SBFEP 
sales (i.e., sections 16,16.1, and 18) in 
calculating the competitive benchmark, 
rather than limiting the benchmark to 
section 16 sales only. However, only 
section 16 sales are based solely on the 
highest bid. Therefore, by isolating 
section 16 SBFEP sales, the Department 
has ensured that the benchmark reflects 
stumpage rates that are essentially 
market-determined. Including sections 
16.1 and 18 sales would inject 
nonmarket factors in a competitive 
benchmark, precisely what the 
Department wants to avoid. Section 16.1 
sales are only partially competitive; they 
are conferred on the bidder who submits 
the highest combination of bid and 
potential value added. Since a private 
timber seller would be indifferent as to 
the ultimate final product of the timber, 
including section 16.1 sales in the 
benchmark would undermine the 
nonpreferentiality of the competitive 
prices. Section 18 sales are conferred 
without competition (i.e., are 
administratively set) and, as such, are 
inappropriate to use in the benchmark. 
Therefore, the Department limited its 
benchmark stumpage rate to section 16 
competitively-bid SBFEP sales in this 
final determination. 

Log Grades 

Respondents also argue that the 
Department erred in the Preliminary 
Determination in making a grade-based 
distinction between sawlogs and 
pulplogs. They argue that grade is a poor 
indicator of the ultimate destination of a 
softwood log. They state that pulplogs 
are often sawn and that sawlogs are 
sometimes chipped. They also maintain 
that in the Interior very little pulpwood 
is sorted at the point of harvest, and that 
sawmills typically attempt to mill all 
logs delivered to the mill. Those that are 
sorted out are usually logs which will be 
traded to another sawmill, but whose 
species or size are inappropriate for the 
sawmill in question. 

During verification, we found no 
evidence that either the government or 
companies distinguish log destination 
(sawmill or pulpmill) solely by grade. 
(See Verification Exhibit P-10.) In 
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addition, examination of a log yard 
during company verifications provided 
yet further evidence that sawmills do 
not distinguish between sawlogs and 
pulplogs, i.e., they attempt to saw all 
logs. Accordingly, we are using the 
stumpage rate for all softwood logs, for 
both the administratively-set price and 
the competitive benchmark, in the 
benefit calculation. 

Method of Adjustments 

Respondents maintain that, in 
comparing the SBFEP section 10 
benchmark and the administratively-set 
stumpage rate, the Department 
incorrectly adjusted the 
administratively r set stumpage rate 
upward by the costs of the major tenure 
holders’ obligations, rather than 
adjusting the SBFEP benchmark 
downward by the expenses incurred by 
the MOF on the SBFEP stands. 

Respondents claim that the latter 
method is more accurate since it reduces 
the SBFEP benchmark by the value of 
services which SBFEP licensees receive 
from the MOF. In addition, they state 
that the MOF costs are the appropriate 
ones since they best represent what the 
SBFEP costs would be for performing the 
same obligations on the same exact 
stands. They also insist that the MOF 
should not be considered to be less 
efficient in performing these obligations, 
since they use the same contractors as 
the major tenure holders. Alternatively, 
Respondents suggest using a simple 
average of the MOFs and major tenure 
holders’ costs. 

In measuring subsidies, the 
Department’9 practice is to measure the 
benefit to the recipient. In this case, the 
benefit to the recipient (/.a, the 
softwood lumber products producer) is 
the difference in price (price includes 
stumpage plus the costs of all 
obligations) between administratively- 
set stumpage and the competitive 
benchmark. Although Respondents 
maintain that the obligations the MOF 
fulfills on SBFEP stands is a service 
provided to the SBFEP licensee, that is 
clearly not the case for some 
obligations. For example, when the MOF 
performs silviculture work on Crown 
stands that are part of the SBFEP, the 
MOF is performing work which 
increases the value of a Crown asset; it 
is by n o means performing a service for 
SBFEP licensees. Conversely, when 
major tenure holders perform 
silviculture obligations on Crown lands, 
they are in fact providing a service to 
the MOF. 

Lastly, MOF officials argued and 
presented data which indicated that the 
major tenure holders’ and SBFEP stands 
are, on average, almost of identical 


value. The Department verified and 
accepted those data. Given that stand 
accessibility, location, and terrain all 
affect value, and that these same factors 
also would account for cost differentials 
relating to many obligations, the 
Department finds these facts 
incompatible with MOF costs which, for 
some activities, are significantly higher 
than those of the major tenure holders. * * * 6 

Based on these factors, the 
Department considers that in making the 
adjustments, we should examine the 
total costs incurred by both the major 
tenure holders and the SBFEP licensees 
as the most accurate method to 
determine the benefit. 

Application of Adjustments 

Road Building and Rood Maintenance 

The Coalition argues that the 
Department should amortize road 
building costs since industry practice 
and accepted accounting principles 
regarding capital expenditures justify 
such treatment. Furthermore, it 
maintains that major tenure holders and 
SBFEP licensees did not face different 
road building costs prior to October 
1987; therefore, only road building costs 
Incurred since that time should be 
included in the amortized portion for the 
POI. Lastly, the Coalition states that if 
the Department decides not to amortize 
road building costs, it should base the 
per unit costs on the actual harvest 
volume, rather than the harvest made 
accessible by the roads. 

The Department disagrees with the 
Coalition’s first two points. First, we do 
not consider that it is always necessary 
to amortize capital expenditures. For 
example, if one amortizes a recurring 
cost over a given number of years, by 
the last year of that amortization 
schedule, expenses and amortized costs 
will be equivalent. For example, if a 
company amortizes, using a straight-line 
depreciation schedule, a $1,000,000 cost 
every year for 10 years, in the tenth year 
the amortization will equal $1,000,000 
[i.e., $100,000 times 10 years). Secondly, 
prior to October 1987. SBFEP tenure 
holders and major tenure holders did 
not face the same road building 
obligations. Section 88 road building 
credits apparently accounted for only a 
small proportion of total road building 
costs—perhaps 10 percent of off-block 
roads. (See BC Verification Report, 


* For example, MOF costs for site preparation and 
planting and seedlings are 100 and S4 percent 
higher, respectively, than MTH costs for the same 
activities, in addition, MOF administration costs are 
272 percent higher than administration costs borne 
by MTH ($1.34 for the MOF and $0.34 for MTH]. 

(See December 13,1991 BC response, pp. H-i and 
H-4.) 


p. 26.) Therefore, the Department 
concludes that road building costs are 
essentially in a ’’steady state” and that 
amortization is not necessary. 6 Lastly, 
given that the major tenure holders do 
not own the roads that they build or use, 
one would not necessarily consider 
these roads to be assets to major tenure 
holders. For these reasons, the 
Department considers the amortization 
of road building costs to be 
inappropriate and will expense such 
costs. 

The Department agrees with the 
Coalition that the proper denominator in 
the per cubic meter road building cost 
calculation is the actual volume 
harvested as opposed to the volume 
made accessible by the roads. The latter 
figure would, by its very nature, be an 
estimate, while the former is an actual 
verified number. In addition, the 
Department consistently used the 
volume harvested in calculating all per 
unit values. To deviate in this instance 
would be to skew the cost calculation 
for road building relative to all other 
factors. 

Silviculture 

Both Respondents and the Coalition 
argue that the Department erred in using 
silviculture expenses as an adjustment 
to the major tenure holders' price in the 
Preliminary Determination. Both parties 
argue that silviculture liabilities are the 
correct adjustment because they more 
accurately reflect the expenses 
associated with the current harvest. 
However, the parties disagree on 
exactly what the value of those 
silviculture liabilities should be. 

This disagreement explains in part the 
Department's decision to use silviculture 
expenses. Liabilities by their very nature 
are, at least in part, speculative, while 
expenses are actual costs which can be 
verified. In addition, regarding the 
amortization of roads. Respondents 
state in their April 21,1992 brief (p. 7-14) 
that "amortization adds needless 
complexity.” The same can be said of 
silviculture liabilities. Lastly, as MOF 
officials demonstrated during 
verification, this issue is only relevant 
for the Interior, since silviculture 
expenses and liabilities are essentially 
identical on the Coast given the shorter 
growing cycle. 7 (See BC Verification 


• The Department did make a 15 percent 

downward adjustment of road building costs to 

account for potential overlap of obligations between 

MTH and SBFEP licensees. 

7 During the POI. silviculture expenses on the 
Coast were $1.60 while sllvi culture liabilities were 
$1.83 (See December 13,1991 BC response, p. H-4.) 
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Report, p. 29.) Given these facts, the 
Department considers that the 
silviculture adjustment should employ 
current expenses rather than future 
liabilities. 

Miscellaneous Expenses 

Respondents argue that the 
Department should allow, with the 
exception of scaling fees, the remaining 
miscellaneous expenses which it did not 
allow in the Preliminary Determination. 
i.e., engineering and layout, scaling, 
cruising, head office forestry and 
engineering, and regional office forestry 
and engineering. They state that, at 
most, engineering and layout and scaling 
should be reduced by five and ten 
percent, respectively, to account for 
overlapping costs incurred by SBFEP 
licensees. 

During verification the Department 
posed numerous questions to MOF 
officials, as well as to major tenure 
holders and SBFEP licensees, and 
received a great deal of information 
regarding miscellaneous expenses. (See 
BC Verification Report, pp. 27-28 and 
33-35.) We also verified the actual 
amounts incurred by the major tenure 
holders for these activities. We now 
consider that major tenure holders do in 
fact bear a substantial administrative 
burden which is reflected by these costs 
and that SBFEP licensees do not bear a 
comparable administrative burden. 
Therefore, the Department has included 
all miscellaneous expenses, with the 
exception of scaling fees which are 
clearly borne by both major tenure 
holders and SBFEP licensees, in the 
benefit calculation. We also have made 
the estimated five and ten percent 
downward adjustments noted above for 
engineering and layout and scaling to 
account for the small degree of these 
expenses which are common to major 
tenure holders and SBFEP licensees. 

G&A Expenses 

Respondents argue that all G&A 
expenses reported in the Price 
Waterhouse survey for the Coast should 
be included in the G&A per unit costs, 
including those which the MOF does not 
allow for appraisal purposes. They insist 
that such expenses ( e.g., charitable 
contributions, company 
communications, and taxes) are valid 
business expenses and should, 
therefore, be included in G&A expenses. 
We agree and as such have included 
these expenses in the Department’s 
benefit calculation. 

Other Adjustments 

The Coalition contends that the 
Department erred in omitting a tenure 
security adjustment in the Preliminary 


Determination. They state that there 
should be an adjustment which takes 
into account the assured supply of 
timber which major tenure holders have 
relative to SBFEP licensees. 

The Department does not consider 
that the long-term right (and obligation 
as well, given minimum cut 
requirements) to cut timber is 
necessarily a benefit. This is consistent 
with the Department’s position, vis-a-vis 
Respondents’, that a long-term tenure 
does not necessarily imply greater risks. 

A secure administered supply, in and 
of itself, implies nothing without 
consideration of the price or other 
requirements necessary to procure that 
supply. Furthermore, given that the price 
of administered timber, as well as the 
concomitant obligations, can. and does, 
change, it is not evident that a secure 
supply is always advantageous. In fact, 
the Coalition admitted as much during 
the hearings: “Isn't it possible the [sic] 
through intervention in the market, the 
Government requires [major tenure 
holders] to harvest timber that [they] 
otherwise would not # * *” (See 
Hearings Transcript for April 29,1992, p. 
266.) In light of these uncertainties, the 
Department does not consider that a 
tenure security adjustment is warranted. 

Respondents raised the following 
factors which they maintain must be 
adjusted for when using the SBFEP 
benchmark: 

• Some SBFEP licensees may be 
subject to lower tax rates than major 
tenure holders; 

• Major tenure holders have greater 
costs related to safety and first aid 
compliance measures, union wage rates, 
waste charges, and employee 
withholding requirements; 

• SBFEP have lower operating costs 
resulting from a lack of capital assets 
and the associated financial carrying 
costs; 

• SBFEP can lock in prices at the time 
of the bid; 

• Certainty regarding their contingent 
liabilities make SBFEP tenures more 
valuable; and 

• SBFEP licensees have the ability to 
make short-term and incremental sales. 

First, whether SBFEP tax rates may be 
lower is not relevant since the 
Department does not consider the 
indirect effect of taxes on subsidy 
calculations. (See § 355.46 of the 
Proposed Regulations.) The Department 
only considers taxes in a countervailing 
duty proceeding when the tax itself is 
the source of the subsidy. Second, the 
Department does not consider capital 
carrying costs relevant to this analysis 
since we are expensing all costs. Third, 
some of those expenses listed by 
Respondents were in fact incorporated 


in our analysis [e.g., waste charges) and 
for others it is not clear from the record 
that such costs are only borne by major 
tenure holders and hence may be 
irrelevant. Fourth, even assuming 
arguendo that SBFEP tenure holders 
lock in prices (see above), major tenure 
holders have the option to reduce or 
increase their harvest by 50 percent in 
any one year to.take advantage of end 
product market prices. Fifth, it may be 
true that the contingent liabilities of 
major tenure holders could be increased; 
however, they can be reduced as well. 
For example, the MOF eliminated 
interest payments for late stumpage 
payments to major tenure holders in a 
portion of the Interior for a period of five 
months in 1990-91. (See December 13, 
1991 BC response, pp. IV-61-62.) Lastly, 
as stated above, the Department does 
not consider short-term sales inherently 
advantageous vis-a-vis long-term sales. 
Given these facts, the Department does 
not consider that any of these 
adjustments are appropriate for its 
benefit calculation. 

Calculation of the Benefit 

In calculating the benefit in this final 
determination, the Department based 
the calculation on verified data and 
followed the same methodology as used 
in the Preliminary Determination. 
However, some of the adjustments were 
modified as explained above. 

One of the modifications which is not 
discussed above relates to the volume of 
logs entering sawmills, i.e., the volume 
of logs which are inputs to the subject 
merchandise. In the Preliminary 
Determination we based this distinction 
on log grades. That is, we assumed that 
particular grades of logs were likely to 
be sawn, while other grades were likely 
to be chipped for pulp. However, during 
verification, both the BC and federal 
governments presented data concerning 
the percentage of all softwood logs 
which enter sawmills in each region [i.e.. 
Coast and Interior) for 1985,1986,1988, 
and 1989. Given that the Department 
verified such data, and that these data 
provide a more accurate figure for the 
volume of softwood logs entering 
sawmills, the Department is applying the 
percentage of softwood logs entering 
sawmills in 1989 to the total volume of 
the Crown softwood harvest subject to 
administratively-set stumpage rates, in 
order to calculate the volume of 
stumpage entering sawmills which 
benefits from the stumpage subsidy. 

To calculate the benefit, we multiplied 
the volume of the softwood sawlogs 
(which are not compctitively-priced and 
which originate from Crown lands) 
entering sawmills by the per cubic, meter 
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difference between the adjusted 
administratively-set price and the 
SBFEP benchmark to arrive at the total 
stumpage program benefit. The 
calculation of the country-wide rate is 
discussed in the “Country-Wide 
Calculation” section of this notice. 

Quebec 

According to the questionnaire 
responses, and as verified by the 
Department, over 95 percent of the 
stumpage harvested on provincial lands 
in Quebec is harvested under Timber 
Supply Forest Management Agreements 
(TSFMAs). For purposes of setting 
stumpage rates under TSFMAs, Quebec 
is divided into 28 tariffing zones, the 
boundaries of which, according to 
Respondents, were set so as to ensure 
that for each zone, the factors that 
influence the market value of standing 
timber (average tree size, type of soil, 
topography, transportation distances, 
etc.) were as homogeneous as possible. 
At verification the Department learned 
that the tariffing zones were originally 
set up by a consultant hired by Quebec 
to establish the zones according to 
biophysical and geomorphological 
homogeneity, and that private as well as 
provincial lands were considered when 
examining the biophysical 
characteristics. 

Quebec calculates a different 
stumpage rate by species for each 
tariffing zone and that rate applies 
uniformly throughout the zone. The 
stumpage rate for each tariffing zone is 
set based on a “parity technique”, which 
uses information on stumpage rates from 
private forest to calculate the market 
value of standing timber (MVST) of the 
provincial forest land in each tariffing 
zone. The stumpage rate charged in a 
tariffing zone is equivalent to the MVST 
for that zone. In setting the stumpage 
rates, Quebec makes no distinction 
between sawlogs and pulplogs. 

In order to obtain private stumpage 
rates, the government conducts a “full 
census” of the private market once 
every three years and a survey in the 
intervening years. The first and only 
“full census” was conducted in 1988, 
and was used to set stumpage rates 
during the POI without any adjustments. 
At verification the Department 
examined all of the raw data collected 
in the various surveys and confirmed the 
accuracy of the results. 

Preferentiality Benchmark 

Respondents argue that the parity 
technique employed by Quebec to set 
provincial stumpage rates matches 
public to private prices and, therefore, 
systematically excludes preference, and 
precludes any need for a traditional 


preferentiality analysis. They state that 
if we decide to do a preference analysis, 
the Department should apply, on the 
basis of verified information, the 
Department’s preferred measure of 
preferentiality by comparing stumpage 
prices for standing timber sold to lumber 
mills to the stumpage price for standing 
timber sold to pulp and paper mills. 
Respondents further argue that should 
the Department chose not to rely on this 
measure of preferentiality, it can resort 
to two other viable benchmarks: (1) 
Private forest stumpage prices; or (2) the 
relationship of Quebec’s cost of 
providing stumpage to the revenues it 
receives from stumpage. 

The Coalition argues that a cross- 
border comparison with the United 
States remains the most accurate 
measure of Quebec subsidies, and that 
sawtimber stumpage prices in Maine, 
which according to the Coalition are the 
appropriate benchmark, are 
considerably higher than sawtimber 
stumpage prices in Quebec. 

Concerning the Coalition's proposed 
use of a cross-border comparison, see 
the general “Preferentiality” section 
above for a discussion of why the 
Department is not using this potential 
benchmark. 

In order to examine government sales 
of identical goods to different 
purchasers in determining 
preferentiality, as Respondents have 
suggested, the sales used for comparison 
must be nonspecific or, if they are 
specific, must be demonstrated through 
other means to be nonpreferential. 

While it is true that Quebec does not 
distinguish between sawlogs and 
pulplogs in setting provincial stumpage 
rates, sales to pulp producers are 
specific (see “Specificity” section 
above). In addition, simply because a 
government sells the same good to two 
end users for the same price does not 
preclude a finding of preferentiality for 
those sales. According to information 
contained on the record, the only 
possible benchmark which could be 
used to demonstrate the 
nonpreferentiality of the stumpage 
charged to pulp mills, private stumpage 
rates, indicated that pulp mill stumpage 
rates as well as sawmill stumpage rates 
were preferential. Thus, the preferred 
test (price discrimination) is not 
possible. 

Respondents state the Department's 
first alternative benchmark, government 
prices for similar goods, is nonexistent 
in Quebec. The next alternative 
benchmark is prices charged by private 
sellers for the same good. Respondents 
note that the Department established at 
verification the viability of Quebec’s 
private forest as a legitimate 


benchmark. Respondents cite the 
Verification Report, stating the 
Department verified that the total log 
harvest from private lands equals 23 
percent of the total log harvest in 
Quebec and 17 percent of the softwood 
log harvest in Quebec. 

Note—About 10 percent of the total 
Quebec softwood harvest by sawmills is from 
private forests. 

As a result of verification and an 
examination of all relevant information 
on the record, the Department is 
satisfied that the private market surveys 
(done in connection with the parity 
technique) accurately reflect the 
prevailing private stumpage prices in 
Quebec. Therefore, we determine that 
the private prices provide a reliable 
benchmark for comparison purposes. 

The Coalition argues that the second 
alternative benchmark in the 
hierarchy—prices charged by another 
seller within the same jurisdiction—is 
not ideal, but would be a more accurate 
measure of subsidization only if the 
Department used the Quebec sawlog 
prices collected by a private company 
for the New Brunswick Government. 
According to the Coalition, the Quebec 
survey relied upon by the Department as 
a measure of private prices suffered 
from numerous infirmities, whereas the 
data collected for New Brunswick is 
much less likely to be afflicted by the 
same infirmities. The survey performed 
for New Brunswick, according to the 
Coalition, revealed much higher private 
stumpage prices in Quebec than the 
Quebec survey did. In large part this 
may be because this survey examined 
only sawtimber. whereas the Quebec 
rates were based on a survey of all 
timber—pulpwood and sawtimber. 
Respondents counter that the private 
stumpage survey conducted for New 
Brunswick was not only unverified but. 
as stated in a letter from the company 
that performed the survey submitted by 
Respondents, only the border zone 
between Quebec and New Brunswick 
was included in the survey. 

Respondents also point out that there 
were only five Respondents in the New 
Brunswick survey in contrast to Quebec 
survey of private forests, which included 
149 Respondents throughout Quebec. 

The Coalition contends the entire 
provincial stumpage system in Quebec 
is not “market-based” because private 
prices in Quebec are distorted and 
depressed by decades of artificially 
cheap provincial stumpage, and these 
prices are used to set public stumpage. 

Citing a study published in 1988 of the 
”20 quality zones” in Quebec done by 
the Aktrin Research Institute of Ontario, 















22598 


Federal Register / Vol. 57, No. 103 / Thursday. May 28, 1992 / Notices 


the Coalition asserts the “cost 
adjustments’* which Quebec uses to 
make public and private timber 
comparable are utterly fanciful and lead 
to anomatoirs results. Respondents point 
out that the Aktrin study cited by the 
Coalition is completely outdated and 
irrelevant since it examined a system 
that was replaced in 1989 by Quebec’s 
current system of 28 “biophysically and 
geologically homogeneous tariffing 
zones." 

We agree with Respondents that 
private prices in Quebec collected under 
Quebec's own contracted out surveys, 
which we examined in depth at 
verification, are a viable benchmark. 

The evidence cited by the Coalition is 
either outdated and irrelevant or 
anecdotal. As for the private forest 
stumpage prices collected by New 
Brunswick, the study is far less 
comprehensive than the private 
stumpage survey conducted for Quebec 
in connection with the parity technique. 

We calculated the private stumpage 
benchmark by weight-averaging the 
private stumpage rates collected in the 
provincial government private market 
surveys in the calendar years 1990 and 
1991, to reflect Quebec's fiscal year. In 
instances where a cost or obligation was 
borne by both tkose harvesting on 
private lands and on provincial lands, 
we have adjusted the provincial 
stumpage rate by the difference between 
the two costs or obligations, as 
discussed below. If it is unclear from the 
facts on the record as to the difference 
between private and provincial lands, 
no adjustment was made to either the 
private stumpage rste or the provincial 
stumpage rate. 

Adjustments to Noncompetitive 
Provincial Rate 

We determined the noncompetitive 
stumpage rate by dividing the actual 
total stumpage fees paid by sawmills 
and lath producers during the POI (most 
laths are within the scope of this 
investigation) by the actual amount of 
stumpage used by sawmills/lath 
producers during the POI reported in the 
questionnaire responses. 

In order to make an equitable 
comparison, we have had to account for 
the fact that TSFMA holders are 
required to fulfill certain forest 
management and timber-harvesting 
obligations that may not be required of 
those harvesting from private lands. In 
addition, the distribution of private and 
provincial lands within the province 
results in additional costs incurred by 
provincial tenure holders in the North. 
Therefore, to determine whether 
provincial stumpage is provided at a 
preferential rate, we have made 


adjustments for all of the obligations 
and expenses, on a per cubic meter 
basis, that are incurred by TSFMA 
holders but are not borne by those 
harvesting privately-owned timber. 
These adjustments (on a per cubic meter 
basis) are as follows: 

Ha nesting Costs 

Respondents have claimed an 
adjustment to account for the 
differential in harvesting costs between 
provincial lands and private lands. 
Respondents claim that since most 
provincial lands are located in the 
northern portion of Quebec where 
conditions are harsh, harvesting costs 
are much higher than for private lands, 
which, according to Respondents, are 
located in the milder and more 
developed southern portion of Quebec. 

We note that according to the 
questionnaire response, close to fifty 
percent of the total softwood harv est 
under TSFMAs are in the tariffing zones 
which also contain the private forests 
surveyed by Quebec for use in the parity 
technique, in addition, as discussed in 
the Verification Report, when setting up 
the tariffing zones, the consultant hired 
by Quebec considered all lands, both 
provincial and private, in determining 
"biophysical and geomorphoiogicai 
homogeneity." In fact, the original 28 
tariffing zones were later checked by an 
independent research foundation (also 
noted in the Verification Report), which 
had a mandate from Quebec to examine 
the tariffing zone limits and revise them 
whenever justifiable. This research 
foundation reaffirmed the tariffing zone 
boundaries as they were originally set 
up. 

Based on these facts, we see no basis 
for a claim that harvesting costs on 
provincial lands would differ 
significantly from the comparable costs 
on private lands in those tariffing zones 
with private and public forests. 
However, we do agree that a harvesting 
cost differential exist between private 
lands in the mostly southern zones and 
the public land in the northern zones. 
Therefore, we only applied this 
adjustment to those zones in northern 
Quebec with no private forests. Before 
making this adjustment, we first 
adjusted for inflation since the cost data 
upon which Respondents made the 
claim were from periods prior to the 
POI. The data submitted by 
Respondents on costs in the private 
forests was collected in 1988 and the 
costs in the public forests was for FY 
1989/90. We adjusted both of these 
figures to 1990 using the Statistics 
Canada Industrial Product Price index 
and then derived the differential. 


To account for the fact that we are 
only allowing the adjustment in the 
northern zones, we multiplied this 
inflation adjusted differential by the 
spruce-pine-fir harvest under TSFMAs 
in those tariffing zones which lack 
significant private forests. We then 
divided this number by the total spruce- 
pine-fir harvest under TSFMAs to derive 
the appropriate per cubic meter 
adjustment for the province-wide 
calculation. 

Road Construction and Maintenance 

Respondents contend that, as with 
harvesting costs, there are significant 
differences in road construction and 
maintenance costs incurred by TSFMA 
holders harvesting in the public forests. 
According to Respondents, the 
information that was necessary to make 
this adjustment was missing at the time 
of the Preliminary Determination but 
was submitted prior to verification and 
is now part of the verified record. 
Therefore, they claim the Department 
should make an adjustment for the 
additional costs in road building and 
maintenance costs incurred by TSFMA 
holders. 

Respondents state that the additional 
road building and maintenance costs 
imposed on TSFMA holders are 
primarily attributable to the costs of 
building and maintaining primary roads, 
although silviculture requirements 
unique to TSFMA holders also require 
more secondary and tertiary road 
building and maintenance than is 
needed in the private forests. Because 
Quebec’s private forests are 
concentrated in the more heavily 
populated and developed southern 
portions of the province, a preexisting 
network of primary roads connects the 
private forests to Quebec's commercial 
centers. Consequently. Respondents 
allege road building and maintenance in 
the private forest, when required, is 
limited to secondary and tertiary roads. 

By contrast, according to 
Respondents, access to Quebec's remote 
public forests requires the construction 
and maintenance of primary roads to 
connect the public forests to commercial 
centers, as well as secondary and 
tertiary roads that connect the primary 
roads to the actual harvesting sites. 
Primary roads built and maintained by 
TSFMA holders must comply with 
primary road specifications established 
by Quebec because those primary roads, 
as well as any secondary and tertiary 
roads, become part of Quebec’s public 
road system and are open to public use. 
By contrast, secondary and tertiary 
roads built in private forests are the 
property of the landowner and need 
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only satisfy the requirements of the 
landowner. 

Respondents further argue that, 
regarding secondary and tertiary roads, 
the conditions that exist in the public 
forests impose far higher operating costs 
than do the conditions prevailing in the 
private forests. The verified record of 
this investigation, according to 
Respondents, now contains a detailed 
break-out of the different road 
construction and maintenance costs 
imposed on TSFMA holders in contrast 
to harvesters operating in the private 
forests. Since the information the 
Department deemed missing from the 
record at the time of the Preliminary 
Determination has been provided and 
verified, Respondents argue that the 
Department should adjust the TSFMA 
rate by an the incremental cost of 
primary, secondary, and tertiary road 
construction and maintenance imposed 
on TSFMA holders. 

The Coalition argues that like private 
harvesters. Quebec tenure holders pay 
for secondary roads and that 
responsibility for main roads has 
recently been passed to the tenure 
holders. Citing the Quebec Supplemental 
Questionnaire Response (page 61), the 
Coalition asserts that since the 
responsibility for road building was 
passed to TSFMA holders, Quebec no 
longer requires that the roads meet any 
building or maintenance standards, 
thereby reducing any possible road 
costs. Further, the Coalition argues, 
again citing the Supplemental Response, 
even so, and even assuming that 
licensees in Quebec incur significant 
costs on primary roads, road building 
expenditures are used for roads that will 
be used for many harvests. According to 
the Coalition, any cost of primary road 
building must be amortized over the 
harvests likely to be associated with a 
given road. In addition, the Coalition 
states that no adjustment should be 
made for the costs of maintaining 
tertiary and secondary roads because 
these are borne by all harvesters 
regardless of land ownership. 

At verification, it became clear to the 
Department that in conducting the 
survey of private forests for use in the 
Parity Technique, Quebec merely 
assumed that primary roads were not 
built on private lands and never 
explicitly requested specific information 
on these costs. In fact, footnote one of 
Verification Exhibit No. 3 states: 
"Primary roads in private forests are 
absorbed into the Quebec road network 
because the private forests are located 
in populated areas. Consequently, there 
are no private costs for their 
construction and maintenance." 


However, Respondents have noted in 
their questionnaire response dated 
January 8,1992, that primary roads built 
by TSFMA holders also become the 
property of Quebec. In addition, these 
roads themselves do not need to meet 
any standards except those of the 
individual TSFMA holders. 

At verification, the Department visited 
tariffing zone 14 in northern Quebec 
which has a significant amount of 
private forests and saw nothing to 
suggest that the primary road 
requirements for private forests in this 
zone would be any different than for 
provincial lands. Because of the lack of 
information pertaining to private land 
primary road costs and because the 
reasoning used by Respondents for not 
reporting these costs could equally be 
applied to primary roads built in 
provincial forests, we have made no 
adjustment for primary road costs. 

We have, however, made an 
adjustment for the differential between 
the costs associated with secondary and 
tertiary roads on private and public 
lands since we consider the data 
provided by Respondents to be 
reasonable. This data was carefully 
examined at verification as were maps 
showing the geographic position of the 
private and public forests relative to 
conditions that affect timber harvesting. 
As was done for the claimed harvesting 
cost differential, we adjusted the data 
for inflation and the fact that we are 
allowing no cost differential in zones 
that contain significant amounts of both 
private and public forests in a similar 
fashion. To avoid double-counting, we 
deducted the amount of the per cubic 
meter silviculture road maintenance 
adjustment (described below) from the 
provincial secondary and tertiary road 
cost before calculating the differential. 

Silviculture 

Under the TSFMA tenure 
arrangements, companies must perform 
all silviculture treatments in order to 
achieve sustained yield. Most of the cost 
of this silviculture is credited toward a 
company’s stumpage fees, but some 
costs, such as planning and 
transportation of seedlings are not 
credited. The responses report the total 
noncredited silviculture expenses under 
all TSFMAs. The Respondents reported 
the following "non-credited silviculture" 
costs for TSFMA holders: transportation 
of seedlings, silviculture roads, and 
control and planning costs. We have 
accepted Respondents' claimed 
adjustments. 

The Coalition's comments concerning 
silviculture focus primarily on credited 
silviculture costs. The Coalition states 
that Quebec’s claim at verification that 


with respect to silviculture credits 
towards TSFMA stumpage fees, it 
"significantly undercompensates" tenure 
holders is unsupportable and that it 
seems likely Quebec overreimburses for 
silviculture treatments. The Coalition 
cites four reasons in support of its claim. 
First, Quebec’s assertion that it 
undercompensates TSFMA holders for 
silviculture is based on the Mallette 
report which was widely discredited 
during the 1990 MOU renegotiations. For 
example, individual cost estimates were 
found to be far above actual costs 
incurred in the United States. Second, 
Quebec sets most of its silviculture 
reimbursement levels based on the cost 
to the government. Work ordinarily is 
performed at a lower cost by private 
sector firms because of, inter alia, lower 
costs and increased efficiency. Third, 
the incentives in tenure systems such as 
the TSFMAs are to treat "mandatory 
silviculture expenditures on Crown land 
as operating costs to be minimized." 
Fourth, for treatments not yet performed 
by the government, Quebec estimates 
the cost based on "available data." The 
Coalition states that "available data," as 
the Department found at verification, 
essentially include anything the Ministry 
chooses to use and whatever arbitrary 
adjustments to the data the Ministry 
adopts. 

We disagree with the Coalition’s 
assertions concerning overcompensation 
of silviculture. At verification, the 
Department thoroughly examined all 
aspects of the Mallette Report and was 
satisfied with its results. There is 
nothing on the administrative record of 
this investigation to suggest that the 
Mallette Report was "widely 
discredited." At verification, the 
Department learned that like Quebec, 
most TSFMA holders contract out for 
silviculture work. In addition, at 
verification, we carefully examined 
contracts between Quebec and a private 
silviculture contractor and compared the 
costs listed in the contracts to the 
Mallette Report results and saw no 
major discrepancies. Finally, we 
compared the silviculture 
reimbursement amounts under Quebec's 
Private Forest Development Program 
(PFDP) to the silviculture credits for 
TSFMA holders and found that the 
TSFMA silviculture credits were 
significantly less than the PFDP 
reimbursements. 

With regard to the Coalition's 
comments on Quebec’s estimation of 
silviculture costs for treatments not yet 
performed by the government, we note 
that these treatments account for an 
insignificant amount of the silviculture 
performed by tenure holders. In 
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addition, as noted in the verification 
report. Quebec’s calculation of the cost 
of the examined treatment was far 
below that of a contractor that performs 
the noted treatment for TSFMA holders. 

For non-credited silviculture 
treatments we have made the following 
adjustments: 

Transportation of Seedlings 

Replanting Is a silviculture 
requirement of TSFMA holders and 
although seedlings are provided to 
TSFMA holders by Quebec, tenure 
holders are required to transport them 
from government nurseries to harvest 
sites. Since private forest harvesters are 
not required by Quebec to replant, we 
have adjusted the TSFMA stumpage 
rate to reflect the cost for transportation 
for seedlings borne by TSFMA holders. 

Road Maintenance 

TSFMA holders. In addition to 
building roads to facilitate the harvest of 
standing timber, must maintain and 
repair those roads so as to permit 
mandatory silviculture to be performed. 
In order to calculate the appropriate 
adjustment, we divided the total cost For 
this activity, which was checked at 
verification, by the total harvest under 
TSFMAs to get a per cubic meter 
adjustment. Because this maintenance 
expense is included in the Provincial 
Secondary and Tertiary Road cost as 
reported by CERFO, the per cubic meter 
amount of this cost was deducted from 
that cost when calculating the 
Secondary and Tertiary Road Cost 
Differential adjustment described above 
to eliminate double counting. We have 
made the silviculture road cost 
adjustment based on the total TSFMA 
harvest because silviculture obligations 
for TSFMA holders apply throughout the 
province. 

Control and Planning 

Silviculture credits for TSFMA 
holders are calculated by Quebec based 
on the execution costs of certain 
silviculture treatments. Control and 
planning costs associated with 
silviculture treatments performed by 
TSFMA holders are not credited 
towards stumpage fees under the 
TSFMAs* Therefore, to make the 
adjustment we divided the total cost 
incurred by TSFMA holders by the total 
harvest under the TSFMAs to derive the 
per unit adjustment 

Fire Protection and Extinction 

According to Quebec’s Forest Act, 
TSFMA holders are required to prevent 
and extinguish forest fires within timber 
limits. In order to fulfill this requirement 
*ach TSFMA holder must belong to a 


forest protection agency. The 
government assumes 50 percent of the 
cost of fire protection and extinction 
while the forest protection agency 
assumes the other 50 percent. At 
verification, we learned that certain 
private land owners [i.e.. those owning 
600 or more hectares) are also obligated 
by the government to belong to the same 
forest protection agencies that TSFMA 
holders belong and to assume similar 
financial obligations. Therefore, to make 
the appropriate adjustment, we divided 
the total amount of the cost of the fire 
protection and extinction incurred by 
TSFMA holders through the forest 
protection agency by total harvest under 
TSFMAs and subtracted from this figure 
the total amount of the cost of fire 
protection and extinction incurred by 
private land owners divided by the total 
private forest harvest during the POL 

Insect and Disease Protection 

TSFMA holders are also required to 
belong to an organization for the 
protection of the forest against insects 
and diseases (SOPFTM). As with fire 
protection, the government assumes 50 
percent of the cost. At verification, we 
learned that private land owners belong 
to SOPFEM on a strictly voluntary basis. 
Therefore, we did not adjust what 
TSFMA holders paid by costs for private 
forest owners. To calculate the 
adjustment we divided the total amount 
of the cost of the insect and disease 
protection incurred by TSFMA holders 
through SOPF1M by the total harvest 
under TSFMAs. 

Adjustments Claimed by Respondents 
but Not Allowed 

Environmental Compliance 

Respondents claim that environmental 
compliance generally increases costs for 
TSFMA holders because restrictions in 
cutting require more territory to be 
harvested to obtain the same number of 
trees than would be possible if 
harvesting were more indiscriminate. 
Work on more territory requires more 
roads, bridges, and transportation costs. 
Respondents admit that there has been 
no systematic quantification of these 
costs since environmental rules became 
stricter under the Forest Act. 

Respondents claim the Department 
has received and verified detailed 
environmental compliance cost data 
provided by the largest TSFMA holder 
in Quebec, showing the expenses 
directly attributable to complying with 
environmental standards imposed on 
TSFMA holders under the Forest Act. In 
addition. Respondents claim the 
Department's verifiers received and 
reviewed information explaining the 


environmental obligations imposed on 
TSFMA holders, contrasting the 
obligations imposed on TSFMA holders 
with those imposed on harvesters 
operating in the private forests. 

As noted in the Verification Report, 
Respondents calculated their reported 
cost for environmental compliance by 
multiplying the per unit costs of a single 
company by the total harvest under 
TSFMAs, In checking the calculation for 
this company at verification, the 
Department was unable to verify a 
major component of the company’s 
reported cost for environmental 
compliance, road costs. It also became 
clear at verification that the are certain 
environmental obligations, either at the 
provincial or municipal level, associated 
with harvesting in private forests, which 
Respondents did not systematically 
quantify across private forests province 
wide. Therefore, we did not make the 
claimed adjustment for environmental 
compliance. 

Control of Utilization 

The Coalition states that no 
adjustment should be made for "control 
of utilization** costs as was done in the 
Preliminary Determination since these 
apparently are scaling costs. They 
further argue that there is no indication 
that the responsibilities of non-TFSMA 
holders differ from those of TSFMA 
holders. 

We agree with the Coalition. 
Respondents did not make clear in any 
of its questionnaire responses that its 
reported "control of utilization" costs for 
TSFMA holders were in fact simply 
scaling costs. The Department 
discovered this fact at verification. 
Respondents did not systematically 
quantify scaling costs foi*private forests 
nor did they quantify how scaling costs 
for TSFMA holders differ from scaling 
costs for timber harvesters on private 
lands. Therefore, although we adjusted 
for this expense in the Preliminary 
Determination, we are not making this 
adjustment in our final calculation. 

Forest Comps 

Respondents claim that an adjustment 
should be made to the provincial 
stumpage rate for forest camps in 
provincial forests. Respondents claim 
there are no similar costs in private 
forests because they are close to 
population centers. As noted in the 
Verification report, when collecting data 
on private forests for use in the parity 
technique, Quebec merely assumed 
there were no logging camps built on 
private lands. 

At verification, the Department 9aw 
no evidence that Quebec actually 











Federal Register / Vol. 57, No. 103 / Thursday. May 28, 1992 / Notices 


22601 


attempted to quantify the logging camp 
costs on private lands on a province 
wide basis. Furthermore, despite their 
claim that logging camps do not exist on 
private forest land in the southern zones 
due to the close proximity of population 
centers. Respondents report logging 
camp costs for provincial forests in 
exactly the same zones. Anecdotal 
evidence to the contrary, it is clear that 
Respondents' absolute dismissal of 
private logging camp costs based on 
tariffing zone location is without merit 
Therefore, given their failure to provide 
the private logging camp cost needed for 
a cost differential calculation, we have 
made no adjustment for logging camp 
costs to the administratively set 
stumpage rate. 

Subsidy Calculation 

We added the adjustments described 
above in the section entitled 
“Adjustments to Noncompetitive 
Provincial Rate" to the administratively- 
set stumpage rate to obtain the total, per 
unit rate paid by TSFMA holders 
harvesting softwood sawlogs. To 
calculate the benefit, we subtracted the 
administratively-set per unit rate from 
the private per unit benchmark rate. We 
multiplied the differential between the 
benchmark rate and the 
administratively-set rate by the total 
softwood sawlog harvest during the POi 
to obtain the aggregate benefit from the 
administratively-set stumpage program. 
The calculation of the country-wide ad 
valorem subsidy rate is discussed in the 
“Country-Wide Rate Calculation” 
section of this notice. 

Ontario 

According to the questionnaire 
responses verified by the Department, 
the Government of Ontario charges two 
rates for stumpage harvested from 
provincial lands: the integrated rate and 
the nonintegrated rate. Both of these 
rates are administratively set. 

Generally, the integrated rate is paid by 
pulp producers, and the nonintegrated 
rate is paid by lumber producers. The 
integrated rate is charged to integrated 
licensees which, under Regulation 234 of 
the Crown Timber Act, are defined as 
companies that own or operate a pulp 
mill. Pulp is manufactured either from 
whole logs or from the chips produced 
as a by-product of lumber. 

However, if the stumpage harvested 
by an integrated licensee is destined for 
a sawmill the nonintegrated rate Is 
charged. The nonintegrated rate is also 
charged to nonintegrated licensees [i.e., 
licensees which do not own or operate a 
pulpmill). Over 99 percent of the Crown 
softwood stumpage harvested in Ontario 


is paid for on the basis of one or the 
other of these rates. 

The nonintegrated rate is lower than 
the integrated rate. In setting these 
rates, however, the Government of 
Ontario has not made a distinction in 
physical characteristics [e.g„ grade, 
species, or size) between the log charged 
the integrated rate and the log charged 
the nonintegrated rate. A pulplog is 
simply defined as the log that enters a 
pulpmill, and a sawlog is defined as the 
log that enters a sawmill. Because of 
technological advances that enable 
sawmills to obtain lumber from smaller 
diameter logs, which comprise the 
overwhelming majority of the Ontario 
harvest, there is little difference in the 
timber consumed by pulpmills and 
sawmills. Thus, the sole factor affecting 
the price that a licensee will pay is 
whether the log is processed in a 
pulpmill or in another type of mill (e.g., a 
sawmill). Since the government provides 
stumpage to some companies (/.«., 
nonintegrated licensees, or, most 
commonly, sawmills) at a price that is 
lower than the price the government 
charges to other companies (;.e„ 
integrated licensees), we determine that 
the Government of Ontario is providing 
stumpage to lumber producers at a 
preferential rate. 

Having determined that stumpage is 
provided to a specific group of 
industries that includes pulp mills, we 
must examine whether the higher 
integrated rate paid by pulp producers 
for stumpage is itself nonpreferential. 

The Government of Ontario provided 
survey information on private prices for 
stumpage in Ontario. Although the 
survey information is not 
comprehensive, and is not used by the 
Government of Ontario to establish 
stumpage rates, these private prices do 
provide us with an indication that the 
rate paid by integrated licensees for 
pulp is nonpreferential. Comparing 
private stumpage prices from the survey 
with the provincial integrated stumpage 
price, we have observed that the 
Integrated rate is on average higher. 
Therefore, we determine that the 
integrated rate is nonpreferential and 
have used it as the benchmark price. 

The Coalition argues that the 
Department should make an upward 
adjustment to the integrated rate 
because pulpwood is an inferior good. 

We have declined to make an 
adjustment for the reasons discussed 
above in the “General Calculation 
Issues” section of this notice. 

Adjustments 

Respondents, for their part, argue that 
the Department must make an 
adjustment for all logs purchased at 


arm's length. We have declined to make 
an adjustment for the reasons discussed 
in the “General Calculation Issues" 
section of this notice. 

The integrated and nonintegrated 
stumpage rates are a combination of 
Crown dues, area charges, and bonus 
charges. Crown dues are the major 
portion of the integrated and 
nonintegrated stumpage rates and are 
administratively set every quarter. To 
calculate the Crown dues rate for the 
POI, we took a simple average of the 
different quarterly Crown dues rates 
because the Government of Ontario did 
not provide the appropriate volume 
information to calculate the weighted 
average. Different Crown dues apply for 
integrated and nonintegrated 
companies, with the administratively-set 
base rate being adjusted according to 
pulp and paper and lumber indices. Both 
the integrated and nonintegrated 
stumpage rates are double-indexed to 
make the rate especially sensitive to 
price fluctuations in the indices. The 
base rate, however, was originally set to 
meet revenue goals of Ontario and bears 
no relation to the market value of 
stumpage. 

An area charge is a yearly charge 
based on the total area of a tenure 
arrangement To calculate the area 
charge on the unharvested and 
harvested area of all tenure 
arrangements for all tenure holders, we 
allocated the area charge paid during 
the POI to the total volume of timber 
purchased by pulpmills and sawmills. 

The bonus charge was calculated for 
integrated and nonintegrated companies 
from the Timber Scaling and Billing 
System. The bonus charge varies with 
the harvest in a given year, and is 
supposed to reflect the desirability of a 
tenure tract (e.g., accessibility). 

It is not necessary to make any 
adjustments to the integrated and 
nonintegrated stumpage rates because 
licensees paying the integrated rate and 
licensees paying the nonintegrated rate 
share the same obligations (such as road 
building and silviculture) on their 
respective tenure arrangements. 

Ontario collects information on 
stumpage through two systems: the 
Timber Scaling and Billing System 
(TSBS) and through mill license returns. 
Ontario bills purchasers of stumpage 
through the TSBS. The TSBS is on the 
fiscal year and contains harvest 
information on Crown land and the 
rates charged for stumpage. Mill license 
returns provide actual round wood 
consumption by mills and are on the 
calendar year. 
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Calculation of the Benefit 

To calculate the benefit, Respondents 
argue that the Department should use 
mill license return data, which provide 
the amount of timber used by Ontario 
sawmills, and then adjust that number 
for roundwood for which the integrated 
or a competitively-bid or salvage rate 
has been paid, which would be provided 
from the TSBS. Ontario mill license 
return data are for the calendar year 
1990. and not the POL As such, the 
figure for the POl would have to be 
estimated. Instead of using estimated 
figures to calculate the benefit, as 
Respondents suggest, the Department 
has used the actual figures for stumpage 
purchased by sawmills at the 
nonintegrated rate during the POI. These 
figures were verified from the TSBS. 

To calculate the benefit, we have 
deducted the per cubic meter 
nonintegrated stumpage rate from the 
per cubic meter integrated stumpage 
rate and multiplied the difference by the 
volume of stumpage sold at the 
nonintegrated rate to sawmills. The 
calculation of the country-wide ad 
valorem subsidy rate is discussed in the 
"Country-Wide Rate Calculation" 
section of this notice. 

Alberta 

The Alberta Forest Service provides 
stumpage under three types of tenure 
arrangements: (1) Forest Management 
Agreements (FMAs); (2) Timber Quota 
Certificates (quotas); and (3) 

Commercial Timber Permits (CTPs). 
FMAs are provided to companies that 
require a long-term tenure; as a result. 
FMAs last 20 years and are renewable. 
In addition to paying stumpage fees, or 
"Crown dues," FMA holders are 
responsible for a number of in-kind 
services including construction and 
maintenance of roads, reforestation of 
all areas harvested, and other forest 
management obligations required by the 
Forest Service, such as operational 
planning and forest inventory. The 
Crown dues paid by FMA holders are 
either administratively set by the 
Alberta Forest Service in its schedule of 
General Rates of Crown Dues, or they 
are negotiated between the Forest 
Service and the FMA holder. 

Quotas are also long-term tenure 
arrangements. Quota holders obtain the 
right to harvest a percentage of the 
annual allowable cut established by the 
Forest Service for a particular forest 
management unit. Like FMA holders, 
quota holders are responsible for road 
construction and maintenance, 
reforestation of all areas harvested, and 
certain other obligations. While some 
quotas are sold by a competitive bid, all 


quota holders pay an administratively- 
set stumpage fee. Together, FMA and 
quota holders accounted for 
approximately 94 percent of the 
softwood sawlog harvest on provincial 
forest lands in fiscal year 1990/91. 

The third form of tenure arrangement, 
CTPs, provides for a fixed volume of 
timber to be harvested on a short-term 
basis, usually for two to three years. The 
CTP holder pays a reforestation levy to 
the Alberta Forest Service, which then 
carries out the majority of reforestation 
activities. The CTP holder is 
responsible, however, for the 
construction and maintenance of certain 
roads. While some holders purchase 
CTPs through a competitive bid, other 
CTP holders pay an administratively-set 
stumpage fee. 

For purposes of the Preliminary 
Determination, we compared the 
indexed, negotiated rate paid under 
pulplog FMAs to a weighted-average 
rate for the remaining tenure 
arrangements, which we had 
preliminarily determined were 
administratively set. Based on our 
verification and on certain arguments 
presented in case and rebuttal briefs, we 
have revised our calculation 
methodology for purposes of this final 
determination. 

• FMAs 

We confirmed at verification that 
under pulplog FMAs, prices charged for 
timber used in pulp production are 
higher than the prices charged for timber 
used for other types of production. At 
verification, we reviewed 
documentation indicating that the 
distinction between pulplogs and 
sawlogs relates exclusively to their 
ultimate mill destination, and not to 
differences in qualities or other physical 
properties of the logs. 

In the FMAs for pulplogs, the 
stumpage price for pulplogs is 
negotiated between the tenure holder 
and the Forest Service. We confirmed at 
our verification of a pulplog FMA holder 
that the pulplog rate is, in fact, 
negotiated, and that the negotiated rate 
is then indexed. Under these pulplog 
FMAs, there is a provision that the 
negotiated pulp price will be adjusted 
annually according to a price published 
in Pulp & Paper Week, an independent 
trade journal. 

The prices paid for stumpage other 
than pulplogs are the rate of Crown dues 
established in the schedule of General 
Rate of Crown Due9. This stumpage rate 
is paid by sawlog FMA holders and by 
pulplog FMA holders, on those logs not 
destined for pulpmills. The prices paid 
for both pulplogs and sawlogs under 
sawlog FMA9 are also established by 


the schedule of General Rates of Crown 
Dues. The rates established by the 
schedule are not indexed by any market 
price. 

Respondents argue that the 
Department's verification results 
indicate that every clause in an FMA, 
including the sawlog rate, is the result of 
a competitive negotiation. However, we 
note that the sawlog rate included in 
every FMA is set according to the 
General Rates of Crown Dues and is not 
indexed. Further, at verification, we 
received no indication that the separate 
sawlog provision, which is at the same 
rate in every FMA, is the subject of 
negotiation. For these reasons, we 
conclude that the price paid for sawlogs 
in FMAs is administratively set and, 
therefore, does not represent a 
nonpreferential price. 

Because the price paid by pulplog 
FMA holders for pulplogs is originally 
negotiated and subsequently indexed 
based on published pulp and paper 
prices rather than set administratively, 
we determine that the pulplog price is 
nonpreferential and, therefore, can be 
used as a benchmark for sawlog prices. 
Because no physical distinction is made 
by Alberta between pulplogs and 
sawlog 9 in selling stumpage, we do not 
need to make any adjustments for 
differences in the grade, species, size, or 
quality of the timber. 

For these reasons, we determine that 
stumpage is provided at preferential 
rates to softwood lumber producers 
because the Government of Alberta 
provides softwood sawlogs under FMAs 
at a price that is lower than the 
nonpreferential price the government 
charges to certain other FMA holders. 

Quotas 

No quota holder can access coniferous 
timber without having a coniferous 
timber license, the rates for which are 
administratively set, plus an appraisal 
factor. At verification we determined 
that some quota holders receive their 
quotas through a competitive bid, while 
other quotas were granted, for various 
reasons, on an administratively-set 
basis. Those quota holders who bid, pay 
a one-time competitive bonus bid at the 
time of acquiring the quota, which is 
amortized over varying lengths of time. 

We do not consider all of the quotas 
claimed by Alberta as competitive to be 
bona fide competitive bids. Alberta • 
claims that all quotas for which a 
bidding process was held are 
"competitive." including those sold 
originally as far back as 1966, or earlier, 
and renewed in 1986 without additional 
payment. However, because Alberta 
provided information on the quantities 
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sold and amounts bid only for those 
quotas auctioned in 1982 and after, we 
are unable to evaluate their claims 
regarding whether the pre-1982 bids 
were actually competitive. Accordingly, 
for purposes of this final determination, 
we have not considered the quotas sold 
before 1982 to be competitively sold 
and, therefore, non-preferential. Because 
we were unable to evaluate the 
competitiveness of the quotas bid before 
1982. we cannot reach the issue of 
whether or not quota sales conducted by 
the Alberta Forest Service beginning in 
1966 through 1982, and renewed in 1986 
without additional payment, constitute 
bona fide competitive bids. 

At verification, we examined and 
reviewed several examples of 
competitive bids conducted for quotas. 

In addition, we received a document 
listing, for quotas sold starting in 1982, 
the amounts bid and the annual 
allowable cut for which the bid was 
held. We therefore accept Alberta’s 
claim that at least those quotas bid in 
and after 1982 represent bona fide 
competitive bids, and are, therefore, 
non-preferential. 

In these circumstances, where a 
government provides a good at both an 
administratively-set price and a 
competitively-bid price. we determine 
the administratively-set price is 
preferential to the extent that it is less 
than the competitively-bid price. 

CTPs 

Some CTP holders bid competitively 
for their tenure, while others receive 
their tenure on terms which are 
administratively-set. In our Preliminary 
Determination, we indicated that 
because we lacked the necessary 
information, we were unable to 
determine the extent to which CTPs 
were competitively bid. Alberta had 
previously indicated, however, that a 
certain volume of CTPs have been 
granted on an administratively-set basis. 
At verification, we examined and 
reviewed several examples of 
competitive bids conducted for CTPs. As 
a result, we determine that certain CTPs 
in effect during the period of 
investigation were in fact competitively- 
bid. and therefore, nonpreferential. In 
these circumstances, where a 
government provides a good at both an 
administratively-set price and a 
competitively-bid price, we determine 
that the administratively-set price is 
preferential to the extent that it is less 
than the competitively-bid price. 

Calculation of the Benefit 

Respondents contend that contrary to 
our Preliminary Determination, the 
pulplog FMA rate should not be used as 


a benchmark rate against ail other 
tenure arrangements because: (1) 
Significant forest management 
responsibilities are incurred by FMA 
holders, as opposed to other tenures, 
thereby rendering an analysis based on 
only one element of the FMA invalid; (2) 
quotas and CTPs cannot be considered 
administratively-set because they are 
allocated according to competitive bid 
in m ost instances: and (3) in any case. 
CTPs. because they are short-term 
tenures, should not be compared to 
FMAs at all. 

Because we were able to gather 
sufficient information at verification, we 
have conducted a tenure-by-tenure 
analysis for the purposes of the final 
determination. Because we could make 
comparisons within each tenure, with 
identical obligations being incurred, no 
adjustments for differing obligations 
were necessary. Based on the 
comparisons detailed below, we 
determine that stumpage is being 
provided to lumber producers at 
preferential rates. 

To calculate the benefit for FMAs. we 
multiplied the difference between the 
negotiated stumpage dues paid on a 
cubic meter basis by FMA holders who 
harvest pulplogs and the 
administratively-set per cubic meter 
sawlog rate by the volume of softwood 
sawlogs harvested. 

For quotas, based on the information 
provided at verification, we calculated 
the sum of the competitive quota bonus 
bids for which we had sufficient 
information, and the per cubic meter 
stumpage dues paid by those 
competitive quota holders. We allocated 
the bonus bids over the number of years 
for which we had information, and 
converted them to a per cubic meter 
amount. From this total, we subtracted 
the per cubic meter stumpage dues paid 
by quota holders who pay only the 
administratively-set rate for sawlogs. 

We then multiplied this difference by 
the softwood sawlog harvest volume for 
quota holders who paid only the 
administratively-set stumpage rate to 
arrive at the final benefit for quotas. 

For CTP holders, we subtracted an 
adjusted amount paid for 
administratively-set CTPs from the 
amount paid for competitively bid CTPs. 
We multiplied this difference by the 
softwood sawlog volume harvested 
under the administratively-set CTPs to 
arrive at the benefit. We then summed 
each of the individual benefits 
calculated for FMAs, quotas, and CTP 9 
to arrive at a total benefit. 

Respondents contend that the 
Department should base its calculation 
of the benefits on the amount of sawlogs 
going to sawmills, rather than on the 


volume of the sawlog harvest. To 
support their position, they reiterate 
their explanation that ' sawlog, 0 as a 
catch-all term, of necessity includes log 9 
used for purposes other than the 
production of lumber in a sawmill. They 
propose a methodology by which the 
Department could estimate the volume 
of sawlogs entering sawmills. 

We cannot accept Respondents' 
proposed methodology to estimate the 
volume of sawlogs entering sawmills. It 
is based on the use of two variables, a 
nominal volume to actual volume 
conversion factor, and a logs to lumber 
recovery rate. The methodology 
assumes that the nominal to actual 
recovery factor calculated for 2x6s is 
applicable across all the dimensions of 
lumber. However, Respondents did not 
justify why the 2x6 nominal to actual 
recovery factor value should be 
considered as representative. Because 
Alberta did not provide an adequate 
explanation for its use of the 2x6 value, 
and because the Department has no 
other information on the record 
regarding this issue, we did not make 
their proposed adjustment 

Although Respondents argued that in 
calculating the subsidy rate, the 
Department should increase the figure it 
used for coproducts/by-products in the 
Preliminary Determination to account 
for firms which did not participate in its 
survey. Because attributing a value to 
coproducts according to Respondents* 
methodology would assume that 
coproducts are produced and sold by the 
non-participating companies in the same 
ratios as those that responded to the 
survey, and because the values reported 
in the survey were on an actual dollar 
amount rather than on a per cubic meter 
basis, we did not adjust the verified 
value of coproducts we used in the 
Preliminary Determination. The 
calculation of the country-wide ad 
valorem subsidy rate is discussed in the 
“Country-Wide Rate Calculation'* 
section below. 

Manitoba , Saskatchewan . the 
Northwest Territories, and the Yukon 
Territory 

In the Preliminary Determination, the 
Department noted that, although it 
considers stumpage in Manitoba. 
Saskatchewan, and the Territories to be 
specifically provided, it did not reach 
the issue of preferentiality because the 
softwood lumber export volumes from 
these jurisdictions to the United States 
are so small that, even when the highest 
potential subsidy rates found in the 
record are applied to them, the effect on 
the country-wide rate would be de 
minimis . 
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We received a comment from 
Respondents indicating that they agreed 
with the Department’s characterization 
of the scale and effect of potential 
subsidies from these jurisdictions. 
Respondents then concluded that the 
continued inclusion of these 
jurisdictions clearly served no purpose, 
and requested that they be excluded 
from the investigation. 

The Coalition contended that the 
Department’s treatment of these 
jurisdictions in the Preliminary 
Determination serves to encourage 
foreign governments to "subsidize a 
little a lot." (See Coalition Brief at 11-62.) 
In addition, the Coalition contends that 
the Department does not have the 
authority to ignore subsidies, and that 
the Department's action was contrary to 
its own Antidumping and Countervailing 
Duties; De Minimis Dumping Margins 
and De Minimis Subsidies, 52 FR 30660 
(August 17,1987), which indicates that 
the countervailing duty de minimis rule 
applies only to aggregate net subsidies, 
not to those programs that are examined 
in the calculation of the aggregate net 
subsidy. (See Coalition Brief at 11-60- 
61.) Finally, the Coalition states that if 
the Department were to continue to 
disregard the subsidies in these 
jurisdictions, it should at a minimum 
remove the value of lumber and co¬ 
products for these jurisdictions from the 
denominator. 

The Department is investigating the 
government provision of stumpage in 
Canada. Our investigation covers 
exports of certain softwood lumber 
products from Canada. However, 
stumpage is provided by different 
jurisdictions within Canada. The four 
largest jurisdictions. Alberta, British 
Columbia, Ontario, and Quebec account 
for over 98 percent of exports and over 
98 percent of total softwood lumber 
shipments in Canada. Thus, an analysis 
of these four provinces covers virtually 
all exports to the United States. 

A full investigation of the additional 
programs in Manitoba. Saskatchewan, 
and the Territories, which would have 
provided for only marginal incremental 
coverage, is unnecessary and would 
have resulted in an inefficient use of 
scarce resources at the expense of more 
significant aspects of this investigation. 
However, these provinces and territories 
cannot be excluded from the 
investigation simply because they are so 
small. The fact that their production of 
softwood lumber products is small 
relative to that of the other provinces 
simply means that their impact on the 
country-wide rate is insignificant, it 
does not mean that their production and 


exports are not, or should not be. 
covered by the investigation. 

Although the Coalition noted that the 
Department referred to the de minimis 
provision in its regulations for the 
Preliminary Determination, we are not 
relying on the de minimis rule in the 
final determination. Because the 
calculation we conducted at the 
Preliminary Determination 
demonstrated that had an exhaustive 
preferentiality analysis been performed, 
the resulting benefit, using even the 
most adverse assumptions, would still 
be insignificant when compared to the 
total benefit calculated for the 
remaining programs. Moreover, because 
these jurisdictions cooperated in the 
investigation, there is no basis for the 
Department to apply adverse 
assumptions to them. 

We therefore applied a zero rate in 
our calculation for these jurisdictions. 
However, because this investigation 
was on certain softwood lumber 
products from Canada (with the 
exception of the Maritime Provinces), 
and because Manitoba, Saskatchewan, 
and the Territories produce and export 
to the United States certain softwood 
lumber products, their export values of 
softwood lumber products, have been 
included in our calculation of the 
country-wide rate. 

Calculation of the Country-Wide Rate 
for Stumpage Programs 

To calculate the country-wide rate, we 
divided the benefit for each province’s 
program by the value of its lumber 
shipments plus the value of all by¬ 
product shipments produced during the 
lumber production process. We weight 
averaged each rate by the province’s 
share of exports to the United States of 
the subject merchandise to calculate a 
rate of 2.91 percent ad valorem . 

Respondents argue that the 
Department, when calculating the 
country-wide rate, must weight the 
various provincial rates by lumber 
production. Further, Respondents argue 
that weighting by a province’s 
percentage of exports to the United 
States of the subject merchandise 
ignores the benefit to lumber production 
not exported. 

It is the Department*s normal practice 
to weight the subsidy by the relevant 
share of exports to the United States. 
(See Preliminary Results of 
Countervailing Duty Administrative 
Review; Live Swine from Canada, 56 FR 
29224 (June 26,1991). If the Department 
were to weight by total production, it 
would not collect the appropriate 
countervailing duties on the exports of 
the subsidized subject merchandise from 
Canada. Since duties are collected only 


on exported merchandise, a duty that 
does not take into account the relative 
weight of the different levels of exports 
would not accurately capture the 
subsidies that exports of softwood 
lumber products from Canada enjoy. 

Log Export Restrictions 

In the Preliminary Determination, we 
found that the log export restrictions in 
BC conferred a countervailable benefit. 
We also found that the log export 
restrictions in Alberta. Ontario, and 
Quebec did not confer a benefit. We 
have evaluated all information regarding 
these export restrictions submitted in 
the context of this investigation and 
confirm our preliminary finding. We 
determine that only the log export 
restrictions in BC are countervailable 
and that the log export restrictions in 
Alberta, Ontario and Quebec do not 
provide a subsidy to lumber producers. 

British Columbia 

Market Distortion 

As discussed earlier in the 
"Preferentiality" section, we have 
established that proof of market 
distortion is not, as a matter of law, a 
prerequisite to a finding of a subsidy. 
Nor can market distortion, defined by 
respondents as an increase in output or 
a decrease in price, be the measure of a 
subsidy. Nonetheless, we have relied 
upon a supply-and-demand analysis for 
purposes of the log export restriction 
issue, because this analysis is the only 
method by which we could determine 
whether BC softwood lumber 
manufacturers receive countervailable 
benefits as a result of BC’s log export 
restrictions. To examine the concept of 
market distortion. i,e„ price changes, 
within the context of the log export 
restrictions, it is useful to summarize 
some of our earlier analysis. 

According to our reading of 
Respondents' arguments, the issue at 
hand is whether the Department is 
required to show a correlation between 
the subsidy and the net economic 
effect 8 on the firm, as reflected in the 
Firm’s output or prices. If such an effect 
can be shown, there is the additional 
issue of whether the Department must 
calculate the benefit on the basis of this 
net economic effect. We maintain that 
we are not required to show such a 
correlation and that, even if we could, 
we are not permitted to measure the 
subsidy on the basis of such a 


• Throughout this discussion, we are using the 
term "net economic effect" to mean a change in 
output or price, which could be achieved by a 
change in a firm’s marginal costs in the short run. or 
a change in the firm’s fixed costs in the long run. 
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correlation. Moreover, we maintain that 
none of the Department’s 
pronouncements in the past contradicts 
these assertions. Despite Respondents' 
claims to the contrary, a careful reading 
of Wire Rod supra,, shows that the 
Department did not imply that it was 
required to show conclusively an 
increase in supply or a decrease in price 
in order to find a subsidy, or that it was 
required to measure the subsidy on the 
basis of the precise relationship 
between the subsidy and the 
theoretically "corresponding" increase 
in supply or decrease in price. 

Based on our analysis of the 
legislative history to the 1979 Act, supra, 
we conclude that Congress forbade the 
Department from calculating subsidies 
on the basis of the net economic effect 
on the subsidy recipient, except in 
carefully prescribed circumstances [viz. 
19 U.S.C. 1677(6), the "offset" provision). 
Yet this conclusion does not in any way 
imply that Congress did not recognize 
that subsidies, as a general matter, do 
have a net economic effect on a firm. For 
example, the statutory definition of 
"domestic subsidy" clearly describes 
examples of government programs that 
lower a producer's marginal costs [e.g., 
the provision of goods at preferential 
rates or the assumption of any costs of 
manufacture, as provided for in 19 
U.S.C. 1677(5)(A)). Therefore, Congress 
did not forbid the Department from 
identifying countervailable subsidies on 
the basis of the effect of the subsidy on 
the producer’s marginal costs, and the 
resulting effect on the producer's output 
or prices. Instead, we conclude that 
Congress forbade the Department from 
measuring the subsidy on the basis of 
the effect of the subsidy on the 
producer’s marginal costs, or on the 
basis of any other net economic effect 
on the firm. A corollary to this 
conclusion is that Congress could not 
have intended that the Department be 
precluded from countervailing a subsidy 
as a matter of law, simply because there 
has been no demonstration of the net 
economic effect of the subsidy on the 
firm. 

From a practical perspective, 
Respondents’ thesis would push the 
Department into a complex causation 
analysis in every case and for every 
type of countervailable subsidy, 
including all the usual direct subsidies 
that the Department analyzes. The 
following hypothetical example 
illustrates this point. Suppose a widget 
firm receives a $1 million grant from the 
government. According to Respondents’ 
theory, in order to find a subsidy, the 
Department would have to show that 
the firm either increased its production 


of widgets or lowered its price of 
widgets. Yet, it would be difficult to 
show a causal link between the grant 
and the additional number of widgets 
produced or the exact amount by which 
the price of widgets decreased. Absent 
such a conclusive showing, according to 
Respondents' argument, the Department 
would be compelled to find the grant not 
countervailable. As another example, if 
the widget producer received a tax 
break, Respondents’ thesis would 
arguably mean that the Department 
would have to determine the amount of 
the decreased tax that was passed 
through to the consumer in the form of 
lower prices. If the Department could 
not prove any pass-through, according to 
Respondents’ theory, it would be forced 
to find the tax break not 
countervailable. 

Yet few would argue, given the 
statute, legislative history, the 
Department’s regulations, and its 
longstanding practice, that either the 
grant or the tax break is not a subsidy. 
Further, there is little doubt that the 
Department would be justified in finding 
both to be countervailable if given 
exclusively to this firm or a limited 
number of firms or industries. 

In conclusion, while we determine 
that the Department is precluded from 
measuring benefits on the basis of the 
net economic effect on the subsidy 
recipient (whether defined in terms of 
market distortion, an increase in output, 
a decrease in price, or a change in 
marginal or fixed costs), the Department 
is not precluded from identifying and 
analyzing a subsidy in terms of market 
distortion [i.e., marginal cost and price 
changes). 

This discussion is of equal relevance 
to both stumpage and log export 
restrictions. The preferential provision 
of stumpage lowers a firm's marginal 
costs by decreasing the price of the 
major raw material input used in the 
production of lumber. Likewise, and as 
discussed in greater detail below, leg 
export restrictions in British Columbia 
also lower the lumber producer’s 
marginal costs by decreasing the price 
of the same raw material input. 

Although in the first instance, the effect 
on the producer's marginal costs can be 
shown through a normal comparison of 
preferential prices to a competitive 
benchmark price, in the second instance, 
the effect on the firm's marginal costs 
can only be shown through a market 
distortion analysis [i.e., supply-and- 
demand). However, our calculation of 
the amount of the benefit from the log 
export restrictions is in no way related 
to the net economic effect, or change in 
marginal costs, or increase in output or 


decrease in price, experienced by 
individual lumber producers as a result 
of the restrictions. Nor does the 
calculation in any way attempt to 
measure the subsidy on the basis of the 
precise causal link between the effect of 
the log export restrictions and the 
actual, observed incidence of increased 
output, or decreased prices, of lumber 
producers. Even if the Department had 
considered attempting to calculate the 
subsidy in this way, it would have been 
legally precluded from doing so. 

Having defined what the benefit of the 
BC log export restrictions is on lumber 
producers, the Department is statutorily 
required only to show that the BC 
government program falls within the 
ambit of the countervailing duty law. To 
make this showing, the Department must 
demonstrate that the government 
program in question constitutes a 
"domestic subsidy" within the meaning 
of the Act, determine that any benefit 
received is specifically provided, and 
calculate the benefit. 

As shown below, we have concluded 
that the BC log export restrictions 
constitute a "domestic subsidy" within 
the meaning of the Act. Furthermore, we 
determine that the restrictions, Which 
provide a measurable benefit, are de 
jure specific. To calculate the benefit 
we have employed a methodology that 
is consistent with that used for other 
types of programs: we have calculated 
what the domestic BC price of logs 
would have been absent the restrictions 
and made all appropriate adjustments to 
that price in order to ensure a fair, 
apples-to-apples comparison with the 
current domestic BC log price. We 
multiplied the differential by the total 
sawlog volume consumed by lumber 
producers in the affected areas of British 
Columbia and allocated the benefit over 
the total lumber production in those 
areas. 

Legal Requirements 
Countervailable Government Programs 

Citing to, inter alia, the Act, 
legislative history, and administrative 
precedent, as well as to the GATT, the 
GATT Subsidies Code, and the U.S.- 
Canada Free-Trade Agreement (FTA), 
Respondents contend that the export 
restrictions covering logs imposed by 
the provinces of BC, Ontario, Alberta, 
and Quebec do not constitute 
countervailable subsidies as a matter of 
law. The Coalition, on the other hand, 
contends that these export restrictions 
are countervailable, advancing the 
position that any foreign government 
action (1) which is "specific" within the 
meaning of the Act, and (2) which 
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produces a measurable effect on prices 
of outputs or inputs, constitutes a 
countervailable domestic subsidy. The 
Coalition also contends that the 
Department erred in the Preliminary 
Determination by not finding the export 
restrictions imposed by the Provinces of 
Ontario, Alberta, and Quebec to be 
countervailable. 

For the reasons set forth below, the 
Department reaffirms the Preliminary 
Determination with respect to the log 
export restriction issue. Specifically, the 
Department determines that the export 
restrictions maintained by the Province 
of BC constitute a countervailable 
domestic subsidy, but that the export 
restrictions imposed by the other 
provinces do not confer countervailable 
benefits upon Canadian manufacturers 
or exporters.® 

Before the Department had issued its 
final determination in Leather, the long¬ 
standing and consistent administrative 
practice of both the U.S. Department of 
Treasury (Treasury), the previous 
administrator of the U.S. countervailing 
duty law, and the Department was that 
border measures, such as export 
restrictions, generally did not constitute 
countervailable subsidies as a matter of 
law. 10 Administrative agencies, 
however, are authorized to depart from 
a long-standing and consistent 
practice—provided that they (1) offer a 
reasonable and rational explanation for 
doing so. and (2) demonstrate that the 
new practice is not inconsistent with the 
applicable statute. 11 


* Because our analysis demonstrates that the 
export restrictions maintained by the other 
provinces do not confer any countervailable 
benefits, our legal analysis is limited to the PC log 
export restrictions. (For a discussion of our analysis 
with respect to the export restrictions maintained 
by the other provinces, see below.) 

10 See. e.g.. Litharge from Mexico. 67 Trees. Dec. 
142 (1967) (export tax imposed upon major input of 
finished product under investigation not 
countervailable); Anhydrous and Aqua Ammonia 
from Mexico. 48 FR 28.522,28,524-28.525 11983) 
(export tax on input not countervailable because 
“not provided to a specific enterprise." no evidence 
that “government caused the domestic price of the 
input * * * to drop through the use of the export 
tax." and “proposition that such government action 
necessarily confers bounties or grants is untenable 
on its face, and unsupported by the Ad and its 
legislative history.*’); Non-Rubber Footwear from 
Argentina. 49 FR 9,922 (1984) (same); Galvanized 
Steel Sheet from Australia. 49 FR 8.857 (1984) 
(import restrictions perse not countervailable 
pursuant to U.S. law). One notable exception to this 
general proposition is the excessive rebate of an 
indirect lax, which is perse countervailable 
pursuant to the Tariff Act and the GATT Subsidies 
Code. See 19 U.S.C. 1677(5)(A)(i); GATT Subsidies 
Code. Illustrative List, Item (g). 

* ■ See Secretary of Agriculture v. U.S., 347 U.S. 
645. 653 (1954); Alhambra Foundry v. U.S., 665 
F.Supp. 1252 (Ct. lnt’L Trade 1988); Mitchell Energy 
Corp v. FERC. 580 F.2d 763. 765 (5th Cir. 1978). cert 
denied. 458 U.S. 974 (1982); Katunich v. Donovan. 
599 F. Supp. 985 (CTT 1984). This proposition follows 


This principle applies with particular 
force and effect where, as here, the 
statute does not define the terms at 
issue—namely, '‘subsidy*" and "bounty 
or grant." See id. The U.S. Supreme 
Court has held that an agency has wide 
latitude to define such statutory terms 
so long as its construction is reasonable 
within the meaning of the applicable 
statute and is supported by substantial 
evidence. (See K Mari Corp., v. Cartier 
Inc., et oL 486 U.S. 281, 286 (1988); PPG, 
at 1568.) 

After a careful re-examination of the 
relevant statutory language, legislative 
history, and judicial decisions, as well 
as the underlying purpose of the U.S. 
countervailing duty law, 1 ® the 
Department concludes that, had 
Congress ever squarely addressed the 
question of whether export restrictions 
fall within the ambit of the U.S. 
countervailing duty law. Congress 
would have answered this question in 
the affirmative. This conclusion, 
moreover, is consistent with the GATT 
and the GATT Subsidies Code. 

Based upon this analysis, the 
Department further concludes that the 
pre-Leather administrative 
determinations finding border measures 
in general to be per se 
noncountervailable pursuant to U.S. law 
were wrongly decided as contrary to 
Congressional intent 13 Therefore, the 
Department declines to follow these 
determinations and, instead, is following 
its recent determination in Leather. 

In Leather, the Department 
determined that an embargo imposed on 
the export of raw hides, the primary 
input used in the manufacture of the 
finished product under investigation 
( i.e leather), constituted a 
countervailable domestic subsidy. The 
rationale underlying that determination 
was that (1) the embargo on raw hides 
"applie(dj only to (raw) cattle hides. 


from the well-established tenet that there is no rule 
of administrative stare decisis. See NLRB v. /. 
Weingarten. Inc.. 420 U.S. 151 (1975). 

11 The purpose of the U.S. countervailing duty 
law is to offset any countervailable benefits 
conferred upon foreign manufacturers or exporters 
by their governments. Zenith Radio Corp . v. United 
Stales. 437 U.S. 443.456 (1978). 

*• We also emphasize that the pre-Leather 
determinations employ tautological reasoning; these 
determinations assume as a premise the very 
conclusion they are seeking to prove—that is. 
border measures in general, including export 
restrictions, perse are not countervailable pursuant 
to U.S. law. See. e.g.. Galvanized Sheet from 
Australia. 49 FR 8.658 ("the absurdity of such a 
proposition that border measures are 
countervailable] is self-evident and necessarily 
beyond the intent of the Congress in enacting the 
CVD law.“) (emphasis added); Anhydrous and Aqua 
Ammonia from Mexico. 48 FR 28,525 ("The 
proposition that such governmental actions 
necessarily confer bounties or grants is untenable 
on its face * * •“) (emphasis added). 


which are sold primarily, if not 
exclusively to leather tanners [and. 
therefore,] # * • [was] limited to a 
specific industry," and (2) the export 
embargo "caused hide prices to be lower 
than they would have been absent the 
embargo" and, thereby, enabled the 
leather tanners to sell the finished 
product, leather, at a lower price. 55 FR 
at 40,213-214 ("the embargo had a direct 
and discernible effect on hide prices In 
Argentina") (emphasis added). 

In following Leather in the current 
countervailing duty investigation 
involving softwood lumber from 
Canada, the Department acknowledges 
that the U.S. Customs Court correctly 
overturned Treasury’s determination in 
Litharge from Mexico—a determination 
in which the agency had found that a 
Mexican export-tax scheme, which had 
the effect of reducing the price of the 
major input of the finished product 
under investigation, did not constitute a 
countervailable subsidy. See Hammond 
Lead Products, Inc. v. United States, 306 
F. Supp. 460 (Cust Ct 1969), rev’d on 
procedural grounds, 440 F.2d 1024 
(C.C.P.A. 1971), cert, denied. 404 U.S. 
1005 (1971) (Hammond Lead). Although 
the U.S. Court of Customs and Patent 
Appeals (CCPA) reversed the lower 
court's decision on jurisdictional 
grounds, holding that the statute in 
existence at the time precluded 
challenges to negative countervailing 
duty determinations, 440 F.2d at 1024, 
this reversal, contrary to Respondents’ 
contention, did not "nullif[y] M the 
Customs Court’s ruling. 14 

This conclusion follows from the well- 
settled rule "that a judgment of reversal 
is not necessarily an adjudication by the 
appellate court of any other than the 
questions in terms discussed and 
decided." Mutual Life Insurance Co. v. 
Hill, 193 U.S. 551, 553-554 (1904). More 
important, in legislatively overturning 
the CCPA'8 jurisdictional ruling in 
Hammond Lead by providing U.S. 
petitioners with the right to challenge 
negative final countervailing duty 
determinations in the Trade Act of 
1974, 16 Congress did not either approve 
or disapprove the Customs Court’s 
decision on the merits. 16 


14 Government of Canada Memorandum 
Concerning The Non-Countervailability Of 
Canadian Log Export Regulations 9 (Mar. 2,1992). 

»• See Pub. L. 93-61 a 88 Stat. 197a 2041 (1975). as 
codified at 19 U.S.C. 1516; see also HJL 15794. 92d 
Cong.. 2d Sess. section (e) (1972). 

*• See H.R. 15794,92d Cong.. 2d Sess. section (e) 
(1972): S. Rep. No. 3964, 92d Cong., 2d Sess. section 
(e) (1972); 118 Cong. Rec. 23.883 (1972) (statement of 
sponsor Rep. Fulton); 118 Cong. Rec. 29,698 (1972) 
(statement of Sen. Fannin, introducing a bill to 
overturn the procedural ruling In Hammond Lead). 
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Rather, Congress addressed only the 
procedural jurisdictional question and 
refrained from confronting the 
substantive question of whether the 
Mexican export tax regime in Hammond 
Lead constituted a countervailable 
subsidy pursuant to U.S. law. See id. 
Congress’s actions concerning the 
substantive issue are nothing more than, 
in the words of the Federal Circuit in 
Smith-Corona Group v. United States. 

“a legislative ‘no comment.*“ 713 F.2d 
1568,1576 (Fed. Cir. 1983) (where 
Congress did not provide clear guidance 
on the meaning of the phrase 
“circumstance of sale”). Hence, any 
attempt to divine Congress’s intent 
concerning the substantive issue 
presented here from the Hammond Lead 
controversy is highly questionable. 

Because Congress never has squarely 
addressed the question of whether 
export restrictions may constitute a 
countervailable subsidy within the 
meaning of the U.S. countervailing duty 
law, our task is “to discern dispositive 
legislative intent by ‘projecting as well 
as it could how the legislature would 
have dealt with the concrete situation if 
it had spoken.’ “ Georgetown Steel, 801 
F.2d at 1314 quoting Asahi Chemical 
Industry Co. Ltd. v. United States, 548 F. 
Supp. 1261, 4 CIT 120,124 (1982)) 

(quoting District of Columbia v. 

Orleans, 406 F.2d 957, 958 (D.C. Cir. 
1968)). In other words, we must 
determine whether, had Congress 
directly confronted this question when 
enacting or amending the U.S. 
countervailing law, it would have 
applied the countervailing duty law as a 
matter of law to border measures, such 
as the export restrictions at issue. 

To make this determination in this 
investigation, we must ascertain 
whether BC export restrictions confer a 
countervailable benefit or subtly upon 
BC manufacturers of softwood lumber 
within the meaning of the U.S. 
countervailing law. United States v. 
Zenith Radio Corp., 562 F.2d 1209 
(C.C.P.A. 1977), off d sub nom., Zenith 
Radio Corp. v. United States, 437 U.S. 

443 (1978). To resolve this question, we 
must undertake a two-tier inquiry: (1) 
Whether these export restrictions 
provide a benefit to such manufacturers; 
and, if so, (2) whether the BC 
Government provides the benefit to a 
“specific” group of industries (see 
Proposed Regulations.) 

The logical starting point of our 
analysis is the statutory language. 

United States v. Esso Standard Oil Co., 

42 CCPA 144,151 C.A.D. 587 (1955). At 
the outset, we emphasize that there is no 
single, universally accepted definition of 
the term “subsidy” in U.S. law. 


Nonetheless, it is well settled that not 
all foreign government actions that 
confer a benefit to particular products or 
industries constitute actionable 
subsidies pursuant to the Act. Zenith, 

562 F.2d at 1209, aff f d, 437 U.S. at 443. In 
other words, there is a distinction 
between what a layperson might regard 
as a subsidy and a subsidy which is 
countervailable pursuant to U.S. law. 

Both the Act and the GATT provide 
examples of foreign government actions 
that can be considered subsidies. The 
Illustrative List of Export Subsidies of 
the GATT Subsidies Code, incorporated 
by reference into U.S. law, provides a 
nonexhaustive list of countervailable 
export subsidies. 19 U.S.C. 

S 1677(5)(A)(i). Similarly, the U.S. 
countervailing duty law provides a non¬ 
exhaustive list of countervailable 
domestic subsidies. 19 U.S.C. 
1677(5)(A)(ii)(I)-(IV). 

Because the BC log export restrictions 
affect BC users of logs and are not 
contingent upon exportation or export 
performance, these restrictions cannot 
constitute an export subsidy within the 
meaning of the Act. See 19 U.S.C. 
1677(5)(A)(i). Rather, these restrictions 
affect the production of all softwood 
lumber, whether sold in the BC domestic 
market or export markets, and, 
therefore, fall within the purview of the 
domestic subsidy provisions. See 19 
U.S.C. 1677(5)(A)(ii). Accordingly, the 
Department must undertake its analysis 
pursuant to section 771(5)(A) of the Act. 

Section 771(5)(A) provides in relevant 
part: 

(A) In General.—The term “subsidy” has 
the same meaning as the term “bounty or 
grant” as that term is used in section 303 [of 
the Act], 17 and includes, but is not limited to, 
the following: 

***** 

(ii) The following domestic subsidies, if 
provided or required by government action to 
a specific enterprise or industry, or group of 
enterprises or industries, whether publicly or 
privately owned and whether paid or 
bestowed directly or indirectly on the 
manufacture, production or export of any 
class or kind of merchandise: 

(I) The provision of capital, loans or loan 
guarantees on terms inconsistent with 
commercial considerations. 

(II) The provision of goods or services at 
preferential rates. 

(III) The grant of funds or forgiveness of 
debt to cover operating losses sustained by a 
specific industry. 


17 Section 303 of the Act. 19 U.S.C. 1303. was the 
exclusive U.S. countervailing duty law before 
passage of the Trade Agreements Act of 1979. 
Section 303 continues to apply today to imports 
from, inter alia, nearly every country that has not 
signed the CATT Subsidies Code. 


(IV) The assumption of any costs or 
expenses of manufacture, production or 
distribution. 

19 U.S.C. 1677(5)(A)(1991) (emphasis 
added). 

Section 303 of the Act, in turn, refers to the 
term “bounty or grant” in the following 
manner 

[WJhenever any country ' * * shall pay or 
bestow, directly or indirectly, any bounty or 
grant upon the manufacture or production or 
export of any article or merchandise 
produced in such country, then upon the 
importation of such article or merchandise 
into the United States, there shall be levied 
and paid, in all such cases, in addition to any 
duties otherwise imposed, a duty equal to the 
net amount of such bounty or grant * * *. 

19 U.S.C 1303 (1991) (emphasis added). 

Althouqh the Act does not define the 
operative terms “subsidy” and “bounty 
or grant,” the legislative history of the 
Trade Agreements Act of 1979 
demonstrates that Congress intended to 
incorporate into the definition of a 
“subsidy” under section 771(5)(A) the 
administrative and judicial precedents 
construing the term “bounty or grant” 
under section 303. See S. Rep. No. 249, 
96th Cong., 1st Sess. 84 (1979) (“The 
definition of ’subsidy’ is intended to 
clarify that the term has the same 
meaning which administrative practice 
and the courts have ascribed to the term 
‘bounty or grant’ under section 303 of the 
Tariff Act of 1930, unless that practice 
or interpretation is inconsistent with the 
bill.") (emphasis added). 

As discussed above, the Customs 
Court overturned Treasury’s 
determination in Litharge—a 
determination in which the agency had 
refused to countervail a Mexican export- 
tax scheme that had the effect of 
reducing the price of the major input 
product [i.e., refined lead) used in the 
manufacture of the final product under 
investigation (i.e., Litharge). Hammond 
Lead, supra. Although the CCPA 
reversed the Customs Court’s decision 
on purely procedural grounds, supra, the 
United States Congress legislatively 
overturned the CCPA’s procedural ruling 
when passing the Trade Act of 1974. 

In reporting out of committee an 
amended bill 18 designed to overturn the 


*• Although the House-Senate conferees accepted 
the amended bill, the “bill was not brought to a vote 
in the House as an accommodation to the Secretary 
of the Treasury, with the understanding that the 
matter would be given attention in the context of 
trade legislation in the next Congress." ASG 
Industries. Inc. v. United States, 467 F. Supp. 1200, 
1229 (Cust. Ct. 1979) (citing HR. Rep. 92-1583, 92d 
Cong.. 2d Sess. (1972): S. Rep. 92-1298, 92d Cong., 2d 
Sess. (1972): 118 Cong. Rec. 37,098 (1972)). “While 
the Executive Branch's trade legislation proposal of 
April 1973 contained no provision for judicial 
review of negative countervailing duty 
determinations. Congress provided one in the Trade 

Continued 
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CCPA’s procedural ruling in Hammond 
Lead, the Senate Finance Committee 
stated in pertinent part: 

The Committee believes that American 
producers as well as importers should be 
permitted to have the right to judicial review 
in countervailing duty cases as a matter of 
basic equity and fairness, and as a means to 
secure administration of the law in keeping 
with the intent of Congress reflected in the 
broad, explicit and mandatory terms li e., 

"bounty orgront"\ used in section 303. 

S. Rep. No. 02-1221. 02d Cong.. 2d Sess. 8 
(1972) (emphasis added). 

The CCPA echoed essentially the same 
view in Zenith when discussing the 
parameters of the statutory terms “bounty or 
grant”: 

Congress’ intent to provide a wide latitude 
within which the [Secretary] may determine 
the existence or nonexistence of a bounty or 
grant is clear from the statute itself, and from 
the congressional refusal to define the words 
‘bounty.' [or] ‘grant' * * * in the statute or 
anywhere else, for almost 80 years. 

562 F.2d at 1218, affd, 437 U.S. at 443. 

Shortly after the Zenith decision—in 
fact, only three months before Congress 
had issued the House and Senate 
Reports to accompany the Trade 
Agreements Act of 1979 and nine 
months before the effective date of the 
1979 statute—the Customs Court 
overturned another negative 
countervailing duty determination 
issued by Treasury. ASG Industries, Inc . 
v. United States, 487 F. Supp. 1200 (Cust. 
Ct. 1979). In concluding that regional 
development programs administered by 
the Government of Italy, including, inter 
alia, investment grants and low-interest 
rate financing, constituted 
countervailable subsidies, the Customs 
Court declared in relevant part: 

Unquestionably, the effect of these 
programs has been to reduce [the 
respondent’s] cost of producing float glass. 
And whether the reduction in cost is 
occasioned by direct cash payments, or by an 
act of government reducing labor cost, capital 
cost, or the cost of any other factor of 
production is of no consequence. For if a 
benefit or advantage is received in 
connection with the production of the 
merchandise, that benefit or advantage is a 
bounty or grant on production. And to the 
extent that such bounded [sic] merchandise 
is exported to the United States, it comes 
squarely within our countervailing duty 
law—section 303. 

467 F. Supp. at 1213 (emphasis supplied in 
original). 

This historical background 
demonstrates that, by the time Congress 
was drafting the subsidy provisions of 
the Trade Agreements Act of 1979, (1) 
Congress itself already had ascribed a 
somewhat broad meaning to the 


Act of 1974." Id. (citing H.R. Rep. 03-571. 93d Cong. 
1st Sess. 76 (1973); S. Rep. 03-1298.93d Cong. 2d 
Sess. 183 (1974)). 


statutory terms “bounty or grant,'* (2) 
the Customs Court had struck down one 
Treasury determination that refused to 
countervail an export-tax scheme, and 
(3) the same court had concluded that 
foreign government programs that 
indirectly reduce a foreign 
manufacturer s production costs 
constitute countervailable subsidies. 

A reasonable reading of this historical 
background, in conjunction with the 
legislative history of the 1979 trade 
legislation, further demonstrates that 
Congress intended to incorporate these 
principles into the term “domestic 
8ubsid[y]," as appearing in section 
771(5)(A)(ii) of the Act. See H.R. No. 96- 
317, 96th Cong., 1st Sess. (1979) (“In 
deciding whether any other practice is a 
[domestic] subsidy, the standard 
remains that presently used with regard 
to a ‘bounty or grant’ under section 
303.“). 

Therefore, contrary to Respondents’ 
fundamental contention, Congress did 
not intend to constrict the definition of 
the term “domestic subsid[y)*' by 
codifying the four illustrative examples 
of domestic subsidies [eg., direct or 
indirect provision of goods or services at 
preferential rates), 19 as set forth in 
section 771(A)(5)(ii). The House Report 
to the 1979 legislation cannot be any 
more explicit in this regard: 

The Committee does not intend for this to 
be a comprehensive, exclusive enumeration 
of domestic practices which will be 
considered subsidies. It is a minimum list, an 
identification, for purposes of clarification, of 
those practices which are definitely 
subsidies. 

Id. (emphasis added). 80 

Accordingly, that a domestic practice 
is not expressly described in the 
statutory list of illustrative examples of 
domestic subsidies does not entail that 
the foreign government practice is not 
countervailable; indeed, the statute does 
not even purport to provide an 
exhaustive list. Furthermore, the 
Department routinely countervails 
certain domestic practices that are not 
included on the list, such as domestic 
grants and domestic tax subsidies. See 
e.g., Proposed Regulations, at 23,366, 


*• The other three examples include (1) the direct 
or indirect provision of capital, loans, or loan 
guarantees on terms inconsistent with commercial 
considerations, (2) the direct or indirect grant of 
funds or forgiveness of debt to cover operating 
losses sustained by a specific industry, and (3) the 
direct or indirect assumption of any costs or 
expenses of manufacture, production, or 
distribution. See 19 U.S.C. 1677(5)(A)(ii)(I). (III). (IV). 

*° The Senate Report contains similar language: 

The reference to specific subsidies in the 
definition is not all inclusive, but rather is 
illustrative of practices which are subsidies within 
the meaning of the word as used in the bill. 

S. Rep. 96-249. 96th Cong., 1st Sess. (1979). 


23,380, 23,382; Carbon Steel Wire Rod 
From Spain. 51 FR 36,579 (Oct. 14,1988) 
(“The grants were provided to the firms 
in the Basque region * * *”); Industrial 
Phosphoric Acid From Israel, 52 FR 
25,447 (July 7,1987) (domestic grants); 
Stainless Steel Cooking Ware from 
Korea. 51 FR 42,867 (Nov. 28.1988) 
(“[e]xemption from acquisition tax on 
purchase of land, buildings, and capital 
equipment for firms establishing 
factories in rural areas # * *.")• 

The historical background provided 
above, in combination with the relevant 
legislative history and the statutory 
language, can also reinforce the 
conclusion that Congress intended that 
the Department treat foreign government 
schemes that have even an indirect 
effect upon a manufacturer’s production 
costs as a “domestic subsid[y].“ In this 
regard, the legislative history provides 
that when the Department is 
contemplating any expansion of the 
illustrative list of domestic subsidies, 
that expansion must be “consistent with 
the basic definition" of a domestic 
subsidy contained in the list. S. Rep. No. 
249, 96th Cong., 1st Sess. 85 (1979). 

In other words, “to the extent [that] 
the [four illustrative] enumerations [of a 
domestic subsidy] under this provision 
might provide a basis for expanding the 
present standard.” such expansion of 
the list must be “consistent with the 
underlying principles implicit in these 
enumerations," and only “then [can] the 
standard * * * be so altered." H.R. Rep. 
No. 317, 96th Cong. 1st Sess. 74 (1979). 
These Congressional statements are 
nothing more than an express directive 
that, when the Department interprets the 
U.S. countervailing law, the agency must 
apply the well-established maxim of 
statutory construction of ejusdem 
generis . 

This m#xim of statutory construction 
provides that where general words or 
terms of a statute precede specific terms 
or phrases in a statute, the “general 
words are construed to embrace only 
objects similar in nature to those objects 
enumerated by the * * * specific 
words." Sutherland Statutory 
Construction. § 47.17 (5th ed. 1992). 
Application of this maxim to the general 
terms “subsidy" and “bounty or grant." 
when combined with the Congressional 
directives set forth above, demands the 
conclusion that, in order for a domestic 
practice not expressly identified in the 
statute to be countervailable, the 
practice in question must be similar in 
nature to, or like, the four illustrative 
categories of domestic subsidies. See id. 

These four categories of illustrative 
countervailable domestic subsidies 
share certain common characteristics: 
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(1) The direct transfer of tangible 
resources with a tangible value from a 
foreign government to a particular 
beneficiary or recipient [e.g., direct 
provision of capital); (2) the indirect 
bestowal of tangible resources with a 
measurable value from a foreign 
government to a recipient [e.g.. indirect 
provision of goods or serv ices at 
preferential rates), and (3) the indirect 
bestowal of intangible but, nonetheless, 
measurable benefits from a government 
to a specified class of recipients [e.g., 
indirect assumption of any production 
costs). 

By considering the indirect provision 
of goods or services at preferential rates, 
as well a9 the indirect assumption of 
production costs, to constitute a 
“domestic 8ubsid[y]," the United States 
Congress unambiguously intended that 
the general statutory term ‘‘domestic 
subsid[y)“ include other indirect 
government schemes that are similar to, 
or like, these two illustrative 
examples—that is, programs the indirect 
effect of which is to reduce a foreign 
manufacturer's production costs. Thus, 
Congress was concerned not so much 
with the manner [i.e., direct or indirect) 
by which a foreign recipient obtained a 
benefit, but with the substance of the 
benefit [viz., that, by the end of the day. 
the recipient, in fact, had procured a 
cognizable and measurable benefit).* 1 

A passage from the Customs Court's 
decision in Hammond Lead . supports 
this conclusion. Quoting the Court of 
Appeals in Nicholas & Co. v. United 
States, the Customs Court explained in 
Hammond Lead: 

There is nothing obscure, abstruse 
my.stic.or even ambiguous about (the term 
“grant” or “bounty**] which has been, as to 
the particular words, a part of all our tariff 
acts from 1897 to and including the present 
act. Its plain, explicit, and unequivocal 
purpose is: Whenever a foreign power or 
dependency or any political subdivision of a 
government shall give any aid or advantage 
to exporters of goods imported into this 
country therefrom whereby they may be sold 


** For this reason, the Department has 
counterv ai l e d indirect benefits or subsidies on a 
variety of occasions. See, e&. Final Determination 
and Countervailing Duty Order Certain Steel 
Products from the Federal Republic of Germany. 47 
FR 3ft.353 (September 7.1962) (indirect domestic 
subsidies potentially countervaliable); Final 
Affirmative Countervailing Duty Determination; Oil 
Country Tubular Goods from Korea. 49 FR 46.778 
(November 28,1984) (indirect government 
intervention In the commercial banking system 
countcrvallablet pool of loans available to 
manufacturer that otherwise would not have been 
available in absence of government intervention); 
Final Affirmative Countervailing Duty 
Determinations on Stainless Steel Sheet. Strip, and 
Plate from the United Kingdom. 46 FR 190*52 (April 
27. 1983) (subsidies used to close redundant 
facilities or to purchase idle assets constitute 
calked countervailsble benefits). 


for less in competition with our domestic 
goods, to that extent by this paragraph the 
duties fixed in the schedule of the act are 
increased. It was a result Congress was 
seeking to equalize regardless of whatever 
name or in whatever manner or form or for 
whatever purpose it was done. 

306 F. Supp. at 467-68 (quoting 7 Ct Cust 
Appls. 97.106-107 (1916), affd. 249 U.S. at 249 
(emphasis supplied in original)). 

Because BC does not maintain direct 
control over the log prices through the 
imposition of its export restrictions, the 
Department determines that the BC 
export-restriction scheme constitutes 
indirect rather than direct government 
action. Nonetheless, this indirect 
scheme, as demonstrated below, has the 
effect of reducing the production costs of 
BC softwood lumber manufacturers. 

Based upon the maxim of ejusdem 
generis , in combination with the express 
Congressional directives in the 
legislative history, BC’s export 
restrictions covering logs are similar to. 
or like, the illustrative examples and, 
therefore, fall within the ambit of the 
statutory term “domestic subsid[y]. M In 
fact, the net result of the BC log export 
restrictions is no different in substance 
from what it would be if BC simply had 
granted these manufacturers a refund 
upon sale. Furthermore, nothing in the 
legislative history suggests that 
Congress intended to support the 
narrow interpretation of a “domestic 
8ubsid(y)'* espoused by Respondents. 

Accordingly, we disagree with the 
Respondents’ contention that, because 
BC, according to Respondents, has not 
made some kind of “financial 
contribution'* or foregone some 
government revenue, the BC export 
restrictions are not countervailable. 

First, such a construction of the 
statutory scheme conflicts with the 
maxim of ejusdem generis. Second. 
Respondents' interpretation 
impermissibly reads out of the statute 
the term “indirectly” and the phrase 
“but not limited to.“ as appearing in 
section 771{5)(A) of the Act. Third, 
because, as explained more fully below, 
neither the GATT nor the GATT 
Subsidies Code perse requires a 
showing of government financial 
contribution to trigger the imposition of 
countervailing duties, it follows that the 
U.S. countervailing duty law does not 
require such a showing either. 22 


11 See Potassium Chloride from Spain. 49 FR 
36.424-25 (1984) (-While there in no direct outlay of 
government funds, the benefits conferred on the 
companies are the result of a government mandated 
program to promote exports.**). Furthermore, to 
determine whether a program is countervailable. the 
Department examines the benefit to the recipient 
and not the coat to the donor. See Certain Textile 
Mill Products from Mexico; Final results of 


Having established that the BC export 
restrictions can be considered a 
“domestic subsid[y]“ practice within the 
meaning of the Act. our next task is to 
determine whether there is a proximate 
causal relationship or correlation [i.e., 
regression analysis) between the BC 
export restrictions and the domestic 
price of BC logs. See Hammond Lead. 

300 F. Supp. at 470. In other words, we 
must ascertain whether Ihese 
restrictions have a “direct and 
discernible effect’* within the meaning of 
Leather 23 upon the price of BC logs. 55 
FR at 40,213. 

In particular, the Margolick and Uhler 
study 24 submitted on the record 
demonstrates that the BC log export 
restrictions have a “direct and 
discemable effect*’ upon the domestic 
price of BC logs. 25 By reducing the 
demand for BC logs that otherwise 
would exist in the absence of the BC 
export restrictions, the BC border 
measures have the effect of reducing the 
price of logs sold in the BC domestic 
market. 26 

Even the BC Select Standing 
Committee on Forests and Lands has 
acknowledged that “(t]he reduced 
overall demand for logs resulting from 
arbitrarily restricting log exports 
provides the domestic processing sector 
with a lower log price.” (See “Forest 


Countervailing Duty Administrative Review. 54 FR 
30,841.36.843 (1989). 

*• The standard that we used in Leather—the 
"direct and discernible effect*’ standard—attempted 
to determine whether the border measure in that 
case. ar. export embargo, had a direct effect on the 
price of the input product, raw hides, even though 
we recognized that the effect upon the processed 
product under investigation was indirect. 55 FR at 
40213-214. More precisely, we sought to determine 
whether there was a correlation through the use of 
circumstantial evidence between the export 
embargo and changes to raw hide prices Id. To 
measure the benefit in Leather, we compared 
Argentine hide prices over a period of 
approximately 30 years in relation to a benchmark 
based upon U-S. prices over the same period. Id. We 
determined, based upon probability theory and 
correlation analysis, that domestic prices for hides 
were directly linked to the hide embargo; we 
analyzed hide prices during periods in which the 
embargo was. and was not. in efTecL Id. 

94 Margolick and Uhler. The Economic Impact of 
Removing Log Export Restrictions In British 
Columbia (April 1966) (Margolick). 

15 See also. H. fCeppier. Commodity Export Taxea 
as a Means of Promoting International Processing 
Industries—A General Equilibrium Model, in |. 
VVeinblatt ed.. The Economics of Export 
Restrictions 06 (1965); cf. Galvanized Steel From 
Australia. 49 FR at 8.658 (“* * * It may be true in an 
abstract economic sense that such Import 
restrictions, in lessening competition in the 
domestic marketplace, do provide some benefits of 
at least a temporary nature to the domestic 
producers of the product ••••*) (emphasis 
supplied). For a discussion and explanation of 
Margolick, see infra. 

19 For a discussion and explanation of Margolick. 
see infra. 
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Act-Part 12 (Log Exports) and the 
Vancouver Log Market,” Second Report 
of the British Columbia Select Standing 
Committee on Forests and Lands. 4th 
Se8S., 34th Pari.. Legislative Assembly of 
British Columbia 15 (1991).) Therefore, 
because logs constitute the major input 
of softwood lumber, BC softwood 
lumber manufacturers enjoy a benefit in 
the form of lower input or production 
costs. See id. 

Respondents contend that the 
Department’s "direct and discernible 
effect" analysis is flawed. Specifically. 
Respondents contend that this analysis 
is not based upon any empirical 
evidence or data that conclusively 
proves that, "but for" the BC export 
restrictions, there would be no, or only a 
slight, difference between export prices 
and BC domestic prices. 

Respondents’ contention, if accepted, 
would preclude the Department from 
ever finding a "direct and discernible 
effect" in any case. Contrary to 
Respondents’ characterization of the 
issue, no social science study, including 
econometric studies, can prove 
conclusively that one factor or variable 
is the sole "cause" of another factor or 
variable. See generally Lapin, Statistics 
For Modem Business Decisions 95-140, 
311-396 (3d ed. 1982). Rather, social 
science studies are based upon 
probability theory or correlation 
analysis (i.e., regression analysis); the 
stronger or higher the correlation, the 
more likely or probable that one factor 
or variable is the "cause" of the other. 

Id. 

The Margolick study is precisely 
grounded upon this generally accepted 
social science method of analysis. Based 
upon this study, we determine that there 
is a relatively high or 6trong correlation 
between the BC log export restraints 
and the significant price differential 
between exported and domestically 
consumed logs. Stated otherwise, it is 
highly probable that the BC export 
restrictions are primarily responsible 
for, or a "cause" of, this price 
differential. 27 Significantly, 

Respondents have failed to place on the 
record any probative evidence of their 
own that reasonably explains why this 
price gap exists in the first place. 


aT The analysis here is entirely consistent with 
that of Leather. There, the Department's relied upon 
circumstantial evidence to show that there was a 
correlation between the Argentine export embargo 
and changes in the price of raw hides. 55 FR at 
40.213-214. Similar to our approach here, we did not 
have or use any empirical data in Leather that 
conclusively proved that the Argentine embargo 
was. in Respondents’ words, the "but for” cause of 
raw hide price changes. In contrast to our approach 
here, we did not use econometric studies in Leather. 
Id. 


The major flaw that Respondents find 
with the Margolick study is that it is 
based upon aggregate data. In making 
this attack, Respondents ignore the 
reason why Margolick based his study 
upon aggregate data: to avoid studying 
separately several different markets for 
a relatively large number of species and 
grades of timber. See Margolick at 6. 

Such an approach is sufficiently 
reasonable to satisfy the substantial 
evidence requirement pursuant to the 
Act. 

Respondents also contend that, based 
upon the unique facts of this case, the 
Department cannot satisfy the "direct 
and discernible" standard. This 
contention follows from the fact that, in 
contrast to Leather, where the Argentine 
embargo was in place intermittently, the 
BC export restraints have been in place 
continuously since 1906. We find this 
line of argumentation to be 
unpersuasive, because it produces an 
absurd result—namely, if a foreign 
government subsidizes continuously, it 
may be immune from countervailing 
duty liability; if, however, that same 
government subsidizes intermittently, it 
may be subject to such liability. 

Having established that the BC log 
export restraints can be considered a 
"domestic subsid[y]" practice within the 
meaning of the Act, and having 
established that such restraints have a 
"direct and discernible effect" upon the 
BC domestic price of logs and, thereby, 
confer a benefit upon BC softwood 
lumber manufacturers, we now must 
determine whether this benefit is 
"specific" within the meaning of the Act. 
See PPG, at 1568 (Fed. Cir. 1991) 
(domestic subsidies that provide 
benefits countervailable only if provided 
to "specific" class of recipients). 

Specificity Test 

To make this determination, we must 
ascertain whether BC provided this 
domestic benefit "to a specific 
enterprise or industry, or group of 
enterprises or industries" within the 
meaning of the Act. 19 U.S.C. 
1677(5)(A)(ii). In the Preliminary 
Determination, we found that BC log 
export restrictions were "specific" to a 
group of industries within the meaning 
of section 701(5) (A) and (B) of the Act. 
Specifically, we determined that the 
compilation of laws and regulations 
governing log exports in BC de jure 
conferred domestic benefits upon the 
primary timber processing industries. 

Respondents argue that because the 
Department did not separately analyze 
the effects and the specificity of the BC 
log export restrictions, the agency did 
not substantiate its conclusion that the 


BC log export restrictions are specific to 
the primary timber processing 
industries. First, although the 
Department did not undertake a 
separate specificity analysis for the log 
export issue in the Preliminary 
Determination, we now reaffirm our 
earlier finding that the BC log export 
restrictions are "specific" to essentially 
two industries: the solid wood products 
industry and the pulp and paper 
products industry. 

Second, Respondents’ contention that 
some other group of industries (other 
than those producing products possibly 
made by stumpage holders, as discussed 
more fully above,) may derive a benefit 
from the BC log export restrictions is 
unsupported by the facts of this case. 

The BC log export restrictions, on their 
face, benefit only BC psers of logs (i.e., 
the solid wood products industry and 
the pulp and paper products industry). 
See Part 12, section 135,136, and 137 of 
the BC Forest Act. Accordingly, the 
domestic benefits conferred by these 
export restraints are de jure limited to a 
specific group of industries. See Leather 
at 40,213 ("The embargo applies only to 
cattle hides, which are sold primarily, if 
not exclusively, to leather tanners [and, 
therefore,] is limited to a specific 
industry.") 

Respondents also contend that the 
Department should take into account the 
differential impact that the log export 
regulations would have based upon 
different geographical locations and log 
quality. This argument has no 
persuasive relationship to a 
determination of specificity. If anything, 
this argument would seem to reduce the 
number of users of the program, making 
the program even more specific. 

Because the BC log export restrictions 
constitute a "domestic subsid(y]" that, 
as demonstrated below, provides a 
measurable benefit to "a specific 
enterprise or industry, or group of 
enterprises or industries" within the 
meaning of the Act, the Department 
determines that these export restrictions 
constitute a countervailable domestic 
subsidy. See Hammond Lead, 306 F. 
Supp. at 469 (quoting Nicholas, 7 Ct. 
Cust. Appls. at 106 T.D. 36420 (1916)), 
affd , 249 U.S. at 34. 

GATT and GATT Subsidies Code 

The Department’s determination that 
the BC export restraints covering logs 
constitute a countervailable domestic 
subsidy pursuant to U.S. law conforms 
with the GATT and the GATT Subsidies 
Code as well. 28 Similar to the Act, 


*■ We find Respondents’ PTA arguments 
unpersuasive. First nothing in the FTA precludes 

. Continued 
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neither the GATT nor the GATT 
Subsidies Code provides a universally 
accepted definition of the term 
‘•subsidy.’* Nonetheless, a careful 
reading of the GATT text demonstrates 
that border measures, such as export 
taxes or restrictions, can constitute a 
“subsidy” within the meaning of Articles 
VI or XVI of the GATT, as implemented 
by the GATT Subsidies Code. Just as the 
doctrine of ejusdem generis applies as 
an aid to interpret a U.S. statute, so this 
doctrine is equally applicable when 
interpreting an international agreement, 
such as the GATT or the GATT 
Subsidies Code. In this regard, Article 
11(3) of the GATT Subsidies Code sets 
forth a non-exhaustive list of illustrative 
domestic subsidies that includes, among 
other domestic practices, fiscal 
incentives. GATT Subsidies Code. art. 

11. para. 3. 

The BC export restraints covering logs 
are based in part upon a complex fiscal 
tax system ( i.e .. 100 percent export tax) 
that taxes logs destined for the export 
market, but exempts from the tax logs 
sold in the BC home market. The net 
result of this fiscal regime, as 
demonstrated above, is a partial 
reduction in the production costs of the 
BC softwood lumber manufacturers. 

Because the BC export restraint is 
based in part upon a fiscal tax regime, 
this measure is similar in nature or 
analogous to one of the illustrative 
examples of an internationally 
recognized domestic subsidy. 29 
Application of the maxim of ejusdem 
generis , therefore, warrants that the 
United States treat BC log export 
restrictions as another kind of 
illustrative “domestic subsidy” pursuant 
to the GATT Subsidies Code. 

That BC confers this domestic subsidy 
indirectly does not take this practice 
outside the purview of the GATT either. 
Both Article VI of the GATT and Article 
1 of the GATT Subsidies Code expressly 
provide that the term “countervailing 
duty” include “a special duty levied for 
the purpose of offsetting any bounty or 


the Department from applying the U.S. 
countervailing duty law against a counten ailubie 
program. FT A, art. 1902. para. t. U.S countervailing 
duty taw for FTA purposes includes the 
Department's interpretation of the "relevant 
statutes, legislative history, regulations, 
administrative practice, (including Leather.) and 
judicial precedents." kL Second, the Department's 
determination to countervail BCs log export 
restrictions does not prohibit BC from continuing to 
implement and enforce these restrictions; the 
Department is merely imposing a countervailing 
duty to offset the counlervailable benefit enjoyed by 
the BC softwood lumber producers. 

*• Cf. Hammond Lead. 306 F. Supp al 470. rev'd on 
procedural grounds. 440 F-2d at 1024 (complex fiscal 
regime that taxed input product upon exportation, 
hut exempted input from taxation when sold 
domestically, deemed countervailable). 


subsidy bestowed directly or indirectly 
upon the manufacture, production or 
export of any merchandise * * V 
GATT Subsidies Code, art 1. n. 4. 
(emphasis added). 

Furthermore. Respondents* “financial 
contribution*’ argument is overstated. 
Neither the GATT text nor the GATT 
Subsidies Code text, as currently 
drafted, per se requires a signatory 
country to make an affirmative showing 
of “financial contribution” before 
finding a countervailable subsidy. 
Although Respondents cite to Item (I) of 
the Illustrative List—**(a)ny other charge 
on the public account”—to support their 
“financial contribution” theory, no 
GATT panel or Working Group has 
issued a decision or report that reads a 
“financial contribution” requirement 
into the GATT or the Subsidies Code. 30 
Moreover, the so-called “Dunke! text” 
appears to eliminate any potential doubt 
in this regard: If. as Respondents 
suggest, the GATT or the Subsidies 
Code currently contained such a perse 
requirement, then the “Dunkel text” 
would not be attempting to perform the 
redundant exercise of creating a 
standard that already was in existence. 

Respondents next marshal the 
argument that the Department’s attempt 
to countervail BC's log export 
restrictions is GATT illegal, because 
border measures, such as export 
restrictions, fall within the exclusive 
domain of the bilateral and multilateral 
consultative mechanism of Article XI of 
the GATT. This argument ignores the 
express language of Article VI of the 
GATT and Article 19(1), footnote 38. of 
the GATT Subsidies Code. 

Article VL paragraph 3. of the GATT 
provides in relevant part: 

The term “countervailing duty’* shall be 
understood to mean a special duty levied for 
the purpose of offsetting any bounty or 
subsidy bestowed , directly or indirectly, upon 
the manufacture, production or export of any 
merchandise. 

GATT. art. VL para. 3 (emphasis supplied). 

The express terms of this definition do 
not in any manner carve out an 
exception for subsidy practices 
described elsewhere in the GATT. To 
the contrary, the unambiguous language 
quoted above covers without 


In fact, a 1961 Report on Subsidies by a Croup 
of GATT Experts expressly recognizes, contrary to 
Respondents' contention, that a subsidy does not 
require a "financial contribution" so long as a 
benefit Is provided by the foreign government. In 
discussing the question of levy and subsidy 
schemes, the Group expressly recognized that 
although such schemes are not countervailable 
when purely "voluntary.” such schemes are subject 
to the strictures of Article XVI of the GATT when 
they are "dependent for their enforcement on some 
form of government action." Review Pursuant to 
Article XV1:5. GATT. »th Supp. BISD 192 (1961). 


qualification “any bounty or subsidy 
bestowed,” regardless of whether that 
subsidy practice falls within the purview 
of another article of the GATT. 

More Important, footnote 38 to Article 
19. paragraph 1, of the GATT Subsidies 
Code expressly provides that paragraph 
1 of Article 19 (/.<?.. “No specific action 
against a subsidy of another signatory 
can be taken except in accordance with 
the provisions of the General 
Agreement, as interpreted by Ithe GATT 
Subsidies Code)”) “is not intended to 
preclude action under other relevant 
provisions of the General Agreement, 
where appropriate.” GATT Subsidies 
Code. art. 19, para. 1. n.38. Thus, the 
GATT Subsidies Code—the agreement 
that constitutes the agreed 
interpretation of Article VI of the 
GATT—specifically envisions that 
signatory countries may invoke Articles 
Vi and XVI of the GATT in addition to 
“other relevant provisions of the 
General Agreement” to address a 
specific unfair trade practice. Id 1 

This analysis reinforces the general 
GATT precept that the coverage of a 
particular practice under one GATT 
article does not necessarily supplant or 
preempt a proceeding against that 
practice under another, equally 
applicable article. See GATT. arts. VL 
XVI (contracting party may invoke 
either article to remedy actionable 
subsidy). In fact, there is only one 
instance in which the GATT drafters 
created an exclusive remedy for an 
unfair trade practice. In this regard. 
Article VI. paragraph 5. of the GATT 
provides: 

No product of the territory of any 
contracting party imported into the territory 
of another contracting party shall he subject 
to both anti-dumping and countervailing 
duties to compensate for the same situation 
of dumping or export subsidization. 

GATT. art. VL para. 5. 

This requirement demonstrates that 
the GATT drafters knew how to impose 
a restriction on the availability of the 
countervailing duty remedy and. 
therefore, could have provided such a 
restriction for measures covered by 
Article XI. The striking absence of such 
a requirement in Article XI. coupled 
with the existence of such a requirement 
in Article VI, paragraph 5. is additional 
evidence that the GATT drafters did not 
intend to limit the availability of the 
countervailing duty as a remedy when 
Article XI measures were involved. 

Hence, contrary to Respondents* 
contentions, treating export restrictions 
as a subsidy would not result in Articles 
VI and XVI subsuming the entire GATT 
or rendering Article XI mere surplusage. 
If export restrictions conferred 
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countervailable benefits, then a 
contracting party would have the option 
of seeking relief pursuant to either 
Article VI of the GATT or Article XI. or 
both. Article VI of the GATT would 
provide the legal mechanism to impose 
countervailing duties to offset the 
countervailable benefits conferred by 
the restrictions. Article XI. on the other 
hand, could result in the other 
contracting party having to dismantle its 
export restrictions. 

If, however, the export restrictions in 
question did not confer countervailable 
benefits, then the contracting party 
could not impose any countervailing 
duties; the contracting party under such 
circumstances could seek relief only 
pursuant to Article XI of the GATT. 

Such a construction of the GATT 
frustrates not one article of the 
Agreement, but rather gives force and 
effect to all of its provisions, ”so that no 
part will be inoperative or superfluous, 
void, or insignificant.'* Sutherland Stat. 
Const. § 46.06 (4th ed. 1984). 

Because the GATT specifically 
envisions that contracting parties may 
invoke multiple articles to remedy a 
single unfair trade practice, there is no 
reason for creating a conflict between 
Articles VI and XI. In fact, it is a well- 
settled canon of treaty interpretation to 
construe a treaty or an international 
agreement to avoid such a conflict. See 
Corfu Channel, I.C.J. Reports (1949) 1, 
23-24, 26 (1949). 

For the reasons set forth above, the 
Department's determination to 
countervail BC’s log export restraints 
pursuant to the U.S. countervailing duty 
law is consistent with the GATT and the 
CATT Subsidies Code. BC’s export 
restrictions are similar in nature to one 
of the Subsidies Code’s illustrative 
examples of a domestic subsidy. 
Furthermore, that these restrictions fall 
within the purview of Article XI of the 
GATT does not preclude the United 
States from countervailing this measure 
pursuant to Articles VI and XVI of the 
GATT, as implemented by the GATT 
Subsidies Code. 

Accordingly, we determine, based 
upon the Act, legislative history, prior 
judicial and administrative precedent, 
as well as the GATT and the GATT 
Subsidies Code, that the BC export 
restrictions covering logs constitute a 
countervailable domestic subsidy. In so 
doing, we decline to follow our pre- 
Leather precedent and, instead, embrace 
the holding of Leather. For these 
reasons, we determine to countervail the 
BC export restrictions in the amount of 
the measurable benefit as calculated 
and explained in a subsequent 
subsection of this notice. 


Measurement of Benefit 
Areas of Consideration 

In order to understand much of the 
following discussion, as well as the 
calculation, it is important to start with 
a brief discussion of the administrative 
geography of BC, as defined by the BC 
MOF. 

For administrative purposes, the MOF 
has divided the province into two 
principal areas, the administrative coast 
region (which includes the Vancouver 
forest region plus the North Coast forest 
district of the Prince Rupert forest 
region), referred to in this notice as the 
coast, and the administrative interior 
region, which we will refer to as the 
interior. During verification, 

Respondents described three areas 
within the interior. The first, the 
tidewater interior, refers to that portion 
of the interior with access to tidewater 
ports. This area includes the Kispiox, 
North Kalum, South Kalum, and Cassiar 
forest districts of the Prince Rupert 
forest region as defined by the MOF. 31 
The second area is the border interior, 
which includes those forest districts 
approximately within 100 miles of the 
U.S.-Canadian border, exclusive of the 
coast and tidewater interior. These 
forest districts are Cranbrook, 

Invermere, Arrow, Boundary, and 
Kootenay in the Kamloops forest region, 
and Vernon, Penticton, and Lillooet in 
the Nelson forest region, again as 
defined by the MOF. The final area, the 
north/central interior, is defined as the 
interior area less the tidewater interior 
and the border interior. 

In the Preliminary Determination, the 
Department stated that ”[d]uring the 
POI, 52 percent of total exports were 
from the coast and 48 percent were from 
the interior.” We based these 
percentages on information submitted 
by Respondents in their questionnaire 
responses. 

At verification and in their briefs. 
Respondents stated that 99.24 percent of 
exports originate from the coast and that 
0.76 percent originate from the interior. 

In this instance, they dismiss any 
administrative mapping of the province 
and delineate the coast as the 
administrative coast plus the tidewater 
interior, they define the remainder of the 
province as the interior. This 
delineation, however, leads to confusing 
and misrepresentative results in 


31 The harvest in the Cassiar forest district is 
quite small relative to the other forest districts in 
the tidewater interior, and the majority of the 
harvest in Cassiar is concentrated in the extreme 
southern portion. As was shown during verification, 
only this area in the extreme southern portion of 
assiar is considered part of the tidewater interior 
region. 


Respondents' analysis due to the 
different definitions of the coast. 

Rather than rely on Respondents 
redefinition, we have defined the 
regional breakdown of the province 
within the framework of the MOF’s own 
administrative mapping. We do not 
agree with Respondents’ new 
delineation of the coast and interior 
because it is essentially an arbitrary 
reclassification of areas designed for 
purposes of this investigation. The coast 
and the interior are statutorily defined 
areas with different appraisal systems, 
different scaling systems, different 
grading systems, different stumpage 
rates, different species types and, as 
Respondents have continually pointed 
out, different timber quality. 

Although Respondents claim that a 
reclassification is necessary in order to 
account for the transportation costs in 
the tidewater interior (which has coastal 
access), we determine that export 
transportation costs are not cause to 
redefine administrative regions. Export 
transportation costs are an adjustment 
that the Department has accounted for 
in its calculation (see below). 

Based on our analysis, we determine 
that BC’s log export restrictions 
artificially depress the domestic log 
prices on the coast and in the tidewater 
and border interior areas of BC. Based 
on information on the record and as 
described in the following sections of 
this notice, we find that, absent these 
restrictions, tenure holders from these 
areas would respond to the demand 
present in the Pacific Rim market for BC 
logs by increasing the volume of BC logs 
sold on the Pacific Rim market. The 
result of the increased exports would be 
to increase the current domestic log 
prices in the domestic market caused by 
the restrictions in the first place. 
However, we find that the north/central 
interior of BC would experience no such 
price effect. Because of its geographic 
characteristics and the costs of 
transporting logs from this area, both 
under current market conditions and 
under conditions that would prevail 
absent the restrictions, we determine 
that the north/central interior would not 
exhibit any significant level of exports 
even without the restrictions. Therefore, 
the domestic price of logs in the north/ 
central interior would not be subject to 
the same type of upward price pressure 
if the restrictions were lifted. 

Export/Domestic Differential 

While Respondents argue that any 
difference between the current export 
and domestic prices is due to differences 
in quality and costs, the Department 
agrees with the Coalition’s assessment 














th a t “[b]y placing a tax on the 
differential between export and 
domestic prices, British Columbia 
implicitly concedes that, for identical 
species and grades, export prices are 
higher than domestic prices” (see 
Coalition Case Brief). 

Given the minuscule volume of BC 
logs exported, under present market 
conditions, BC is a price-taker in the 
Pacific Rim market for logs (see 
discussion below). What is taxed is the 
differential between the world market 
price and the domestic log price in BC. 
Respondents claim that the differential 
between the prices is equal to the costs 
of exporting and any species/quality 
differences. According to Respondents, 
when comparing identical species and 
quality, as the province does when 
computing a tax, the differential it 
calculates is due only to export costs. 
Essentially, then, BC is claiming that it 
taxes exporters on their export costs, an 
assertion that is nonsensical. 

Respondents have placed on the 
record a study by Dr. Kalt that uses the 
change in the fee-in-lieu of 
manufacturing in BC to test whether 
changes in the export volumes have 
affected the price for domestic logs 
relative to the price for export logs. Kalt 
uses a regression analysis purportedly 
to show that the changes in the export 
volumes as a result of changes in the fee 
had no effect on the ratio of export to 
domestic log prices. 

A fundamental error in Kalt's analysis 
is his misuse of the fee-in-lieu of 
manufacturing. During the 1980s. this fee 
was raised in steps from 15 percent to 
100 percent. However, as Respondents 
themselves have stated, the 100 percent 
fee covered less than 35 percent of the 
logs exported from BC during the POI. 
Blanket exemptions under various 
orders-in-council (OICs), along the Mid- 
and North Coast, bear a maximum fee- 
in-lieu of manufacturing of 15 percent, 
not 100 percent. These exports 
accounted for more than 65 percent of 
the log exports from BC during the POI, 
as was shown during verification. Kalt, 
however, assumed that all of the exports 
were subject to the 100 percent fee, an 
incorrect assumption. Since Kalt did not 
apply the fee-in-lieu of manufacturing 
correctly in his analysis, his study is 
invalid. 

Furthermore, the Kalt analysis 
implicitly assumes that the change in the 
fee-in-lieu of manufacturing policy 
would have an impact on the export 
price of logs from BC. That is, explaining 
the export/domestic log price ratio using 
the change in the fee-in-lieu of 
manufacturing policy assumes a causal 
relationship between export log price 
and the change in the fee policy. Given 


the very small volume of BC logs on the 
export market (owing to the very 
effective export restrictions), BC, under 
present conditions, is a price-taker in 
the Pacific Rim market for export logs 
(/.e.. it is highly improbable that the 
current tiny volume of BC exports could 
have any significant effect on Pacific 
Rim log market prices). As such, even 
assuming arguendo that the change in 
the fee policy in BC did not cause a 
change in the domestic/export 
differential one way or the other, such a 
conclusion says nothing about the 
potential effect of the lifting of BC’s 
restrictions in toto. Therefore. Kalt’s 
thesis cannot prove or disprove the 
Department’s contention that the lifting 
of the BC restrictions, in toto , would 
have a significant effect on the BC 
domestic price of logs. 

Respondents have also placed on the 
record a study by Dr. Finan. The 
objective of this study is to evaluate 
whether there was a causal relationship 
between BC log exports and the 
differential between export log prices 
and BC domestic log prices. Finan 
claims that the Department has 
incorrectly theorized that, as export 
levels rise (or the ratio of export to 
domestic sales increases), the 
differential between export prices and 
domestic prices should decrease. His 
study uses a regression analysis to 
demonstrate a lack of evidence to 
support the Department’s hypothesis. 
Finan concludes that no such causal 
relationship exists. 

We agree with Finan’s hypothesis that 
there is a correlation relationship 
between the volume of BC’s log exports 
and BC domestic log prices. However, 
we disagree that Finan has disproved 
such a causal relationship. Finan bases 
his conclusion on a showing that 
minuscule changes in the current level of 
log exports have no significant effect on 
the differential between BC domestic 
and export prices. As noted above, this 
conclusion is unfounded, given the 
current tiny volume of export sales in 
comparison with the high Pacific Rim log 
demand. BC, under present market 
conditions, holds no sway over Pacific 
Rim log prices. Additionally, while Kalt 
applied the fee-in-lieu of manufacturing 
incorrectly, Finan completely 
disregarded it, taking no account of the 
possibility that the fee might have had a 
significant impact on the incentive to 
export and, therefore, on export 
volumes. Given the weaknesses, we 
conclude that Finan’s study falls short of 
disproving a causal relationship 
between export volumes and domestic 
prices. 


Benefit on the Coast and Tidewater 
Interior 

Respondents allege that BC’s log 
export restrictions do not distort the 
market and, therefore, do not confer a 
benefit on the province’s lumber 
producers, either on the coast or in the 
interior. Respondents maintain that the 
coast and the tidewater interior are 
differentiated from the border and 
north/central interior of the province 
and the other provinces in Canada by 
their access to tidewater ports and the 
distortions introduced by Japanese and 
U.S. trade policies. On the coast and in 
the tidewater interior, Respondents 
assert that the log export restrictions 
merely serve to offset the distortive 
effects of Japanese and U.S. trade 
policies. By counteracting these policies. 
Respondents claim that the restrictions 
allow for the same allocation of 
resources that would prevail in an 
undistorted market, i.e.. a market absent 
Japanese and U.S. trade distortive 
policies. 82 Therefore, Respondents 
assert that, in order to determine 
whether the log export restrictions 
actually distort the market and lead to a 
misallocation of resources, the 
Department must net out the distortive 
effects of the Japanese and U.S. policies, 
rather than hold them constant as the 
Department did in the Preliminary 
Determination. 

Respondents* arguments with respect 
to the trade distortive effects of 
Japanese trade policies, and U.S. trade 
distortive activities for that matter, are 
relevant only to the extent that world 
market conditions may have been 
different in 1983, the year in which 
Margolick based his study, and 1990. the 
POI. Kalt implicitly recognizes this 
potential measurement problem in 
stating that one of the reasons the 
Margolick study cannot be used is that 
U.S. restrictions on log exports have 
increased since 1983. To account for this 
possibility, we have relied on the 
Newport submission, which uses 1990 
pricing data to update the Margolick 
study. 

Margolick relied on U.S. export prices 
as the Pacific Rim log market price 


** We note that, on the one hand. Respondents 
have argued that there really is no price differential 
between export and domestic logs, that any 
apparent differential Is due to export costs and 
species/quality differences. On the other hand, they 
imply that there is a price differential because the 
government has stepped in to control the market. 
This is done by restricting exports which then 
depresses the domestic price. Consequently. 
Respondents admit that the domestic prices would 
rise absent the restrictions, given the current market 
conditions, and that a price differential actually 
exists between the export price and the depressed 
domestic price. 
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because the United States supplies the 
overwhelming majority of softwood logs 
to that market. That the United States 
maintains its own export restrictions, or 
that Japan has high import barriers to 
lumber products, does not make the U.S. 
export price any less the appropriate 
Pacific Rim log market price. It may not 
be the perfectly competitive price that 
would exist in a perfectly competitive 
world with no national boundaries or 
national trade policies, but, during the 
POl, it was the market price that 
reflected world market conditions at 
that time, including Japanese trade . 
barriers and U.S. trade policies. In fact, 
as a Pacific Rim market price, it is 
supposed to reflect these conditions; if it 
did not, it would be distorted. 

The countervailing duty law is aimed 
at particular government programs that 
provide subsidies to specific industries. 
Our analysis and line of inquiry focus on 
the effects of those government 
programs within the relevant 
jurisdiction, which is the country of 
exportation. We do not seek to 
determine what prices, interest rates, or 
exchange rates would be in a completely 
free world without borders and political 
entities. Nor do we examine the reasons 
that governments put particular 
programs into place. We are interested 
only in the effects of those programs on 
industries that export to the United 
States. In this case, we have measured 
what would happen to BC domestic log 
prices if the restrictions were lifted—all 
other things being equal. If world market 
conditions change, such as by Japan's 
lifting its import barriers, the export 
demand for logs would drop, and the 
Margolick factor would likely fall. There 
are many other factors that could affect 
world market demand for logs, such as a 
change in deductible mortgage interest 
policy in the United States. As these 
changes occur, export market prices will 
automatically reflect them, and the 
Margolick factor, or some other similar 
factor, would rise or fall depending on 
the change. 

Benefit in the North/Central and Border 
Interior 

Respondents then argue that log 
export restrictions have no significant 
effect in the north/central and border 
interior areas of BC. They contend that 
these interior areas share the same 
geographic and economic characteristics 
as those provinces in the interior of 
Canada with respect to which the 
Department determined that no benefit 
is conferred on lumber producers from 
log export restrictions (see Alberta, 
Ontario, and Quebec section below). 
Therefore, they allege that the same 
factors that led the Department to 


conclude that log export restrictions in 
the other investigated provinces do not 
confer a subsidy should be applied to 
the BC interior, with similar results. The 
tidewater interior is affected by none of 
the geographic and economic 
constraints that Respondents attribute 
to the rest of the administrative interior, 
nor do Respondents make such an 
assertion. Therefore, the following 
contentions do not relate to the 
tidewater interior. 

Respondents argue that, like Alberta, 
the timber harvested in the interior is of 
low quality, and the principal harvesting 
areas are more than 150 miles from any 
export location. They note that average 
haul distances range from 41 to no more 
than 66.5 miles in the interior, and that it 
is cost-prohibitive to transport these 
low-quality logs longer distances for 
export. Respondents refer to Kalt, and 
explain: 

Professor Kalt noted that, due to those 
factors, the Northern and Central Interior— 
which account for 68 percent of the B.C. 
harvest—are, as a consequence, beyond the 
range that would make logs harvested there 
exportable. Professor Kalt Indicated that ‘for 
very simple and powerful reasons, the logs 
harvested there are also milled there.' Indeed, 
Professor Kalt stated that, given the economic 
constraints that transportation costs impose 
on moving logs in the Interior, an 'outer limit 
of 100 miles can be used to conservatively 
define the likely area’ of any potential 
exports from the Interior, (see Respondents 
Case Brief, p.54). 

We accept that it would be inefficient 
and prohibitively expensive, both under 
current market conditions and under 
conditions that would prevail absent the 
log export restrictions, to export from 
the north/central interior. We have 
determined that the 100-mile limit 
recommended by Respondents, arguing 
in the alternative, accurately describes 
the area of potential exports from the 
border of the interior. 

Next, Respondents allege that, like 
Ontario, the low level of exports and the 
unfilled export quotas in the interior 
indicate that BC's log export restrictions 
have no impact there. They explain that 
only 0.76 percent of total exports during 
the POI originated from the interior, and 
virtually all of these were within 25 
miles of the U.S. border all other 
exports originated from the coast and 
the interior tidewater. Respondents also 
allege that the province routinely grants 
export exemptions in the Interior that 
often go unfilled or result in no exports. 

We note that there are significant 
differences between the Ontario log 
export quotas and the procedures 
through which logs are exported from 
the BC interior. The export quotas in 
Ontario place no restrictions 


whatsoever on the export of logs other 
than a general quantitative ceiling. In 
Ontario, exporters apply for export 
permits in writing, and these are 
routinely granted as long as the overall 
quota is unfilled. Despite this, the log 
export quotas have never been filled. 

By contrast, many of the exemptions 
for export granted from the border 
interior were for economic or utilization 
reasons. These types of exemptions are 
highly restrictive in scope relative to the 
quotas of Ontario. For example, they 
apply only to particular stands of timber 
deemed by the province to be 
sufficiently unprofitable if harvested for 
domestic sale. The exporter must submit 
detailed analyses of harvesting costs 
relative to expected domestic return. 
Furthermore, the exemption process is 
lengthy, entailing a significant amount of 
paperwork. In addition, by their very 
nature, economic or utilization 
exemptions cover stands that are 
expensive to harvest, increasing the 
likelihood that, even in an unrestricted 
market, logs from these stands would 
not be exported. 

There were also several exemptions 
for export granted from the border 
interior based on the surplus criterion. 
Under such an exemption, the exporter 
must pay a 100 percent fee-in-lieu of 
manufacturing on the differential 
between the export and domestic log 
price. Unlike the coast (see below), the 
domestic price used in this fee 
calculation in the interior is based on a 
survey of potential purchasers in the 
area and reflects the current market 
value of the domestic log. Therefore, all 
surplus exemptions are subject to the 
full 100 percent fee. Consequently, there 
is no incentive for sellers to export logs 
from the border interior, as evidenced 
by the low volume of exports. 

Respondents note that, in determining 
that Quebec’s log export policies have 
no significant economic effect, the 
Department relied on the fact that 
Quebec imported far more logs that it 
exported. Respondents state that the 
balance of trade in logs in Quebec is not 
as much of a distinguishing factor 
between BC (including the interior 
region) and Quebec as the Department 
believes. Respondents further argue that 
in the Preliminary Determination, the 
Department overlooked the fact that the 
United States bans the export of logs 
from public lands in the Western half of 
the United States, but imposes no 
similar ban on exports from public land 
in the east. Thus, according to 
Respondents, the limited volume of 
imports relative to exports in BC reflects 
the effect of the U.S. log ban as much as 
any other factor. 
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We disagree with Respondents' 
assertion regarding the similarities 
between the Quebec’s and BC’s 
respective log trade balances. First, a 
significant amount of the timber 
harvested in Quebec (about 22 percent) 
is from privately owned forests and is 
statutorily unencumbered by any log 
export restrictions. Despite the 
significant amount of unrestricted land, 
Quebec's log exports are still only a 
fraction of its imports. Concerning U.S. 
log export restrictions, we note that in 
Washington. Montana, and Idaho, all of 
which border BC, almost two-thirds of 
the 1990 timber harvest was from 
private lands, whose logs are free to be 
exported. In addition, timber from 
significant portions of public land is 
eligible for exportation. 

In conclusion, we determine that, 
because of the cost of transportation 
and the subsequent unlikelihood of 
exports from the north/central area 
even if the restrictions were lifted, there 
was no benefit accruing to lumber 
producers in the north/central region of 
BC during the POI. The border region of 
the interior, however, does not 
experience from such prohibitive costs, 
due to the proximity to export markets 
in the United States. Consequently, 
tenure holders in the border interior 
would likely export logs if there were no 
export restrictions. Also, we do not find 
the current low level of exports or the 
balance of trade situation to be 
indications that there is no effect from 
the log export restrictions in the border 
region of the interior. 

Flow of Exports 

Respondents maintain that the export 
restrictions do not hinder the 
exportation of logs and that certain 
procedural aspects of the log export 
regulations demonstrate the slackness of 
the restrictions and the resulting price 
equilibration between export and 
domestic log prices. 

Respondents assert that the logic 
applied by the Department in the 
Preliminary Determination regarding 
BC’s log export restrictions is flawed, 
insisting that the Department stated that 
“a significant amount of logs are 
exported despite a de facto embargo on 
exports” (see Respondents Case Brief, 
p.IV-82). They claim that the 
Department’s reasoning is illogical and 
that “a substantial volume of exports 
can hardly be deemed evidence that the 
restraints are restrictive.” They 
conclude that “the restrictions do permit 
a significant flow of exports and that the 
price equilibration the Department 
claims would take place in the absence 
of Provincial controls has, to a great 


extent, already taken place” (see 
Respondents Case Brief, p. IV-62). 

We disagree with Respondents. The 
various procedural features they cite as 
an illustration of the porousness of the 
restrictions do not, in fact, demonstrate 
such a porousness nor any resulting 
price equilibration. First, Respondents 
assert that various blanket OIC 
exemptions, which account for over 65 
percent of all log exports, provide for the 
“virtually unfettered” export of logs. 

This is a mischaracterization. The 
parameters of blanket OICs are defined 
by the province. Since most have a 
maximum volume of allowable exports 
and a specified expiration date, they do 
not all provide for “virtually unfettered” 
exportation. Indeed, at verification, 
Respondents pointed out the existence 
of only one OIC that allowed for 
unlimited exports. This OIC was granted 
for economic and utilization reasons 
(see BC Verification Report). Also, 
because we were not able to trace from 
approved exemption applications to 
permits granted to actual exports, we 
have no basis for evaluating 
Respondents’ assertions as to the actual 
volume of exports resulting from the 
OIC exemptions. 

Respondents claim that in the 
Preliminary Determination the 
Department overstated the impact of the 
100 percent fee-in-lieu of manufacturing. 
At verification, provincial officials 
explained that the fee was based on the 
differential between the export and 
domestic log prices. However, they 
explained that the domestic price is 
generally based on a three-month 
weighted-average market value 
calculated by the MOF for the 
Vancouver log market (VLM). Therefore, 
the domestic value subject to the fee 
could actually overstate or understate 
the real domestic value of the particular 
export boom (see BC Verification 
Report). Respondents claim that any 
potential differential is a potential 
source of profit offering exporters the 
incentive to ship. 

We recognize that the fee-in-lieu is 
applied on a weighted-average basis. 
Nonetheless, the “potential differential" 
between the actual value and the 
calculated VLM value is unpredictable, 
both in terms of time and magnitude. 
Respondents infer that sellers, therefore, 
would engage in arbitrage between the 
two markets in an attempt to capture the 
highest profit margin. If the VLM value 
is below the real domestic price, the 
seller would choose not to export. 
Respondents provided no information 
on the incidence of sales in the export 
market due to such arbitrage. Indeed, 
we conclude that, because of the 


extremely low level of exports under the 
harvested surplus exemption subject to 
the 100 percent fee. sellers do not often 
capture a positive differential, and. 
hence, do not export. 

Finally. Respondents contend that, in 
the Preliminary Determination, the 
Department ignores the nature of the 
minimum processing requirements of 
logs as a means of circumventing the 
export restrictions ( e.g ., cants come 
under the definition of “processed wood 
product,” not logs). However, because 
Respondents have not submitted any 
verifiable data regarding the extent of 
this alleged circumvention, the 
Department has no means to evaluate 
this assertion and its relevance to the 
issue at hand. 

For all of these foregoing reasons, we 
reaffirm our preliminary finding that the 
complex web of restrictions in BC, in 
effect, bans what would otherwise be a 
significant flow of log exports abroad, 
resulting in a domestic supply of logs in 
BC that is artificially high. 

Calculation 

As in the Preliminary Determination, 
in order to measure the benefit to 
lumber producers during the POI, we 
examined the difference between the 
current domestic log price and the price 
that would exist if the restrictions were 
not in place. However, for the final 
determination, we have changed some 
of the adjustments, as described below. 

Both the Coalition and Respondents 
objected to the Department’s basic 
methodology for measuring the subsidy 
from the log export restrictions. The 
Coalition’s preferred analysis is a cross- 
border comparison that captures the 
benefit from both the stumpage 
programs and the log export restrictions. 
The Coalition states that, although not 
its preferred methodology, the “price-to- 
price" analysis used by the Department 
is also a fundamentally sound manner in 
which to measure the subsidy. It claims, 
however, that in applying the 
methodology, the Department 
overestimated the requisite adjustments 
and generally used too conservative an 
approach. 

Respondents raise numerous 
objections to the Department’s 
methodology. They state that the 
Department has not demonstrated that 
the log export restrictions have a direct 
and discernible effect on actual log 
prices; that the Department failed to 
take all relevant costs into account in 
the calculation; and that the 
methodology is corrupted by the use of 
imperfect surrogates for actual prices, 
leading to unacceptably flawed results. 
They summarize their objections by 
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stating that the calculation is a 
"teetering compound of weighted 
averages" and that the "measurement 
potentially amounts to nothing more 
than the margin of error attributable to 
the Department’s methodology." 

As we stated in the "Stumpage 
Preferentiality" section, we are reluctant 
to resort to a cross-border price analysis 
when intra-provincial information is 
available. Rather, determining what the 
price of logs in BC would be absent the 
restrictions is the preferred method to 
use for examining the benefit from this 
program. This methodology follows our 
normal line of inquiry for most of our 
subsidy calculations. For example, in 
calculating the benefit from a grant, we 
determine what a firm would have had 
to pay for a commercial loan in the same 
amount; for a tax credit, what a firm 
would have paid under normal 
corporate tax schedules. 

Respondents have exaggerated the 
lack of observed data in our analysis. 

The "derived values" to which 
Respondents refer are, in fact, observed 
export prices gathered by Statistics 
Canada, as explained in the export price 
section below. In the Preliminary 
Determination, we constructed a value 
for the interior domestic price because 
we did not have any actual prices. 
However, at verification, we were able 
to obtain interior log values from 
Statistics Canada and actual log prices 
for the tidewater interior, and have used 
these data in our final calculations. 

Domestic Price 

We have calculated a domestic log 
price based on price information from 
the Vancouver log market for the coast, 
observed log prices in the tidewater 
interior, and 1989 Statistics Canada log 
valuation data, adjusted for inflation, for 
the border interior. The Vancouver log 
market price information is based on 
observed log prices for the coast. We 
obtained actual log prices from a 
company located in the tidewater 
interior at verification. As these data are 
the only observed prices on the record 
from the tidewater interior, they are the 
most accurate domestic log prices for 
that area. We also obtained the 
Statistics Canada domestic log volume 
and value data for the interior at 
verification, and we have used these 
data for the border interior. Although we 
could not isolate border interior prices 
from these data, the Statistics Canada 
average interior prices are the only data 
available on the record for that region. 

Respondents, however, find fault with 
the Statistics Canada data, stating that 
it is based on a survey of costs, not 
prices, and. therefore, cannot be used to 
demonstrate a direct and discernible 


effect on domestic prices. Nonetheless, 
we believe that these data accurately 
represent the market value of logs to the 
manufacturers in the survey. We were 
able to compare the Statistics Canada 
data from the coast with the Vancouver 
log market prices for the coast and 
found that the values were very close. 
Therefore, it is reasonable to assume 
that the Statistics Canada data for the 
interior are a reasonable reflection of 
actual prices. 

Respondents object to the 
Department’s weighting of the coast and 
interior domestic log prices according to 
the total BC log harvest in calculating 
the domestic log price. They contend 
that such weighting results in a grossly 
understated domestic log price that 
artificially creates a subsidy. Given the 
virtual absence of exports from the 
interior, they argue that the Department 
should eliminate the interior from the 
calculation or weight the interior harvest 
by the percentage of total exports from 
the interior. 

As we explained above, we have 
included only those areas of the interior 
in our calculation that would be affected 
by the lifting of the export restrictions. 
The BC domestic log price used in our 
calculation should be based on, and 
weighted according to, the harvest from 
the areas under consideration, not the 
exports used from those areas. To 
weight according to the current level of 
minuscule exports from those areas 
would imply that we are calculating the 
effect of the restrictions only on the tiny 
volume of logs currently exported. 
Instead, we must calculate the effect of 
the restrictions on all of the logs 
potentially affected by the lifting of the 
restrictions. 

We weight-averaged the price/value 
data according to the percentage of 
harvest from each area included in the 
calculation of the benefit: 

Approximately 64 percent of the harvest 
under consideration occurs in the coast, 
10 percent occurs in the tidewater 
interior, and 26 percent occurs in the 
border interior. 

Species/Grade Adjustment 

In the Preliminary Determination, we 
adjusted the weighted-average domestic 
log price for the different species/grade 
distributions between the export and 
domestic markets so that the domestic 
price would be comparable to the export 
price and a fair comparison could be 
made. The species/grade adjustment 
reflected differences in the value of log 
prices on the coast based on the 
domestic and export species and grade 
distribution by volume. Because we 
lacked any data describing the domestic 
species/grade profile for the two interior 


areas under consideration, we applied 
the coastal species/grade adjustment to 
the interior as the best information 
available. Both Respondents and the 
Coalition object to this application. 

Respondents claim that exported logs 
from the tidewater interior are of the 
same quality as exported logs from the 
coast, but that logs sold in the domestic 
market from the interior are inferior to 
coastal logs sold in the domestic market. 
Therefore, they assert that the species/ 
grade adjustment for the tidewater 
interior should be larger than that for 
the coast. Conversely, the Coalition 
believes that the exports from the 
tidewater interior are of lower quality 
than those from the coast and, therefore, 
the adjustment should be smaller for the 
tidewater interior. 

We must make a species/grade 
adjustment for the tidewater and border 
interior areas because we have included 
these areas in our overall calculation. 

We recognize that quality differences do 
exist between logs from the coast and 
those from the interior. These 
differences apply to both export and 
domestic logs. However, Respondents 
have placed no information on the 
record indicating that the interior 
species/grade adjustment should be 
lower or higher than that calculated for 
the coast. On the one hand, since 
interior species and grades are generally 
of lower quality than those on the coast, 
it would seem that the potential interior 
adjustment should be lower than that for 
the coast. On the other hand, given the 
lower quality of interior logs, export 
prices would also be lower. On balance, 
based on the information we have, there 
is no reason to conclude that the 
potential interior adjustment should be 
any different than the coastal 
adjustment. Therefore, we have applied 
the species/grade adjustment for the 
coast to interior logs as well. 

Export Price 

Respondents object to the use of the 
export unit value used in the 
Department’s calculation on the grounds 
that it was "derived" from Statistics 
Canada volume and value figures 
provided by the Coalition. Respondents 
assert that since the Department lacked 
actual empirical evidence on which to 
base its export price benchmark, it 
cannot produce any evidence of a 
"direct and discernible effect" on actual 
prices, as required by the Department’s 
decision in Leather from Argentina. 

We disagree with Respondents' 
assertion. The Department verified that 
the Statistics Canada data are based on 
empirically observed prices taken from 
Customs records (see Federal 
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Government Verification Report}. In its 
questionnaire responses. BC reported 
the same volume and value data from 
Statistics Canada as we used in our 
calculation, only on an aggregate basis. 
Also, the information on log exports 
published by Statistics Canada is the 
only complete information available 
concerning BC log export prices. The 
export unit values calculated from the 
Statistics Canada information are not 
“derived** values, but rather originate 
from actual transactions and. thus, can 
be used to demonstrate a direct and 
discernible effect. 

Respondents then assert that the 
Statistics Canada volume and value 
figures reflect export prices for logs 
harvested and marketed on the coast 
alone. They contend that the export data 
do not accurately reflect a mix of coast 
and interior export prices, as the 
Department claimed in the Preliminary 
Determination. Respondents argue that 
because no export prices for the interior 
region are included in the Statistics 
Canada data, the interior should not be 
included in the Department’s calculation 
of the average export log price or. at a 
minimum, the Department should use 
actual export prices for the interior that 
reflect the lower quality of interior logs. 
The Coalition suggests that, if the 
Department decides to perform a 
separate analysis for the coast and 
interior, a weighted-average delivered 
log price from the Eastern Washington 
and Northern Idaho region should be 
used as the interior export price. 

We determine that the use of cross- 
border information would be 
inappropriate when intra-provincial 
information is available (see the 
“Stumpage Preferential!ty" section of 
this notice). In addition, we believe that 
Respondents have mischaracterized the 
origin of the log exports. The Statistics 
Canada data represent log exports that 
originate primarily from the tidewater 
interior and the coast, not simply the 
coast. A small portion of exports also 
originates from the border interior (see 
BC Verification Report). As discussed 
above, we used the coast, the tidewater 
interior and the border interior in our 
calculations; we did not include the 
north/central interior. We used the BC 
unit value for log exports from Statistics 
Canada as an export price for the coast, 
the tidewater interior and the border 
interior. Moreover, it is the only 
information on the record regarding 
export prices. 

Economic Adjustment 

In the Preliminary Determination, the 
I3epartment adjusted the export price 
downward by a price equilibrium factor 
to account for the decrease in the BC 


export price that would result from 
lifting the log export restrictions. 

Respondents object to the 
Department’s analysis. They suggest 
that “the Department substituted 
various assumptions purporting to be 
generally accepted principles of 
economics,” rather than perform an 
actual empirical analysis of the effects 
of BC*8 restrictions as required by the 
Department’s determination in Leather. 

As we stated in the Preliminary 
Determination, the factual 
circumstances in this case are more 
complicated than those in Leather and, 
as such, the measurement surrounding 
BC log export restrictions and Argentine 
hide restrictions are dissimilar. The 
Argentine hide restrictions were in place 
sporadically, allowing for an analysis of 
the on-and-off effects. The BC log export 
restrictions have been in place in some 
form or another since 1906, thereby 
forcing the Department to use economic 
models 89 a measurement tool. 
Respondents seem to be suggesting that, 
because the facts in this case are 
different from those in Leather, the 
Department is precluded from using a 
more appropriate methodology and 
therefore precluded from following the 
Leather precedent. This suggestion is 
impermissible. The Department must 
examine the relevant facts in each case 
and choose an appropriate methodology 
to deal with those facts. 

We maintain that if the log export 
restrictions are lifted, the supply of logs 
available in the Pacific Rim market (the 
market for 99 percent of BC exports) 
would increase and the price of 
exported logs would decrease. The 
Margolick study analyzed the effects on 
the BC coastal economy of the complete 
removal of the restrictions on the 
quantity of logs exported. It attributes a 
22 percent decrease in the BC export 
price for logs to the removal of the log 
export restrictions. 

The Coalition contends that the 
Margolick study provides an accurate 
representation of the impact of log 
export restrictions. (see Coalition Case 
Brief, Vol 1. Section 3 at 62.) In support 
of its assertion, it placed on the record a 
study by Newport which reviews the 
Margolick study and updates the 
Margolick factor (“Margolick/Newport 
factor”). 

Conversely, Respondents have 
numerous objections to the 
Department’s use of the Margolick 
study. They state that the study 
“significantly understates the steep drop 
from export prices to the domestic price 
level, in the event of any difference 
between such prices” [see Respondents 
Rebuttal Brief). 


Respondents challenge the 
Department's use of the Margolick study 
by questioning the model’s external and 
internal validity. Respondents then 
contest the study’s application to the 
facts in BC. 

First, with respect to the model’s 
external validity. Respondents claim 
that the Margolick study does not take 
into account the multiple factors that 
influence supply and demand in the BC 
coastal log market. These factors 
include the “feedback effects’* 
postulated by K&lt, Japanese trade 
policies and resulting demand 
elasticities, U.S. trade policies, the 
potential for increased supply of logs 
from the Commonwealth of Independent 
States (CIS), and associated 
misapplication of elasticities. They state 
that these multiple factors can only be 
accounted for in a general equilibrium 
model. The Margolick study, on the 
other hand, is, according to Kalt, based 
on a partial equilibrium analysis. 

We maintain that most, if not all, 
econometric studies are, by their very 
nature, based on a partial equilibrium 
analysis. That is, only an econometric 
model in which the market in question is 
represented entirely by behavioral 
relationships, and in which no 
assumptions external to the model are 
necessary, can truly be considered a 
general equilibrium analysis. Due to 
their prohibitive cost, general 
equilibrium models are rarely, if ever, 
constructed. As a practical matter, 
external assumptions are required to 
construct econometric models, as was 
true in the case of the Margolick study. 
The application of such assumptions 
does not render the partial equilibrium 
model invalid. As such, we do not agree 
with Respondents’ contention that the 
Department should reject the Margolick 
study simply because it is a partial 
equilibrium analysis. 

Second, Respondents dispute the 
internal validity of the Margolick study. 
We note that their first challenge, that 
the Margolick study fails to establish an 
equilibrium price that adequately 
reflects the likely decline in export 
prices that would result from lifting the 
restrictions, rests simply on a 
mathematical error. Respondents failed 
to note that the Margolick study 
measured the percentage increase or 
decrease in the prices, not the 
percentage increase or decrease on the 
difference between the prices, as 
Respondents incorrectly contend. 

The other major contentions, raised 
by Respondents with respect to the 
interns! validity of the Margolick study, 
afe the statistical reliability of the 
results, incorrect appropriation of 
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independently-derived elasticities into 
the model, and the use of out-of-date 
information. 

All of these objections state that 
improvements in the Margolick model 
can be made, but we note that this is 
also the case for all econometric studies. 
The Margolick study had been reviewed 
before it was published, presumably by 
the BC government officials who 
provided partial funding for this study. 
We also note that Respondents did not 
submit any post-publication unfavorable 
critiques suggesting that the model was 
invalid, that is, until the Department 
used the study in its Preliminary 
Determination. 

With respect to Respondents* criticism 
regarding statistical validity, we note 
that this concept is related to what 
economic modelers call “model 
validation.'* Model validation 
encompasses how well the model 
performs in relation to theory and 
whether the predictions appear 
reasonable and are statistically 
significant. As noted above, we believe 
that the Margolick study conforms to 
accepted economic theory. As to the 
model’s prediction of the effect of lifting 
BC’s log export restrictions, we believe 
that the Margolick study passes the test 
of reasonableness. Although we agree 
with Respondents that it would have 
been preferable to have a measure of 
the statistical significance of the 
predictions, we note that the lack of 
such a test does not invalidate the 
results of the Margolick study. 

Respondents contend that the 
Margolick study cannot be used in the 
Department’s calculation because the 
study is based on 1983 data, which is 
outside of the period of investigation. In 
arguing against the Margolick factor, 
Respondents have asserted that the 
study does not take into account 
changes that have occurred in the 
Pacific Rim market since 1983. The 
Department acknowledges that to the 
extent that world market conditions 
were different in 1983 than in 1990, the 
Margolick factor, which was 22 percent 
in the Preliminary Determination, is 
inaccurate and could lead to an 
overstatement or understatement of the 
benefit. 

As noted above, the Coalition has 
placed on the record a study by 
Newport, which updates the Margolick 
study using 1990 data. The results of the 
Newport update indicate that the BC 
market price, after removal of the export 
restrictions, would be 27 percent higher, 
and the corresponding Pacific Rim 
market price 18 percent lower. We have 
used information from the Newport 
update, the Margolick/Newport factor, 
in the calculation of the benefit. 


Finally, Respondents contend that the 
Margolick study does not examine the 
effects of price equilibration in the 
interior. We do not agree with 
Respondents that our application of the 
Margolick factor in the Preliminary 
Determination was “wholly 
unreasonable.” In their own analysis, 
even Respondents infer that the study 
applies to both to the coast and 
tidewater interior, 33 although it was 
based only on prices from the coast. 
While it may not be ideal to apply the 
Margolick factor across the entire 
province, we do not find such an 
application unreasonable. We have 
simply added the border interior region, 
another geographic area that would be 
directly affected by the removal of the 
restrictions. Therefore, for purposes of 
this final determination, we consider it 
appropriate to apply the price 
equilibrium factor to the tidewater 
interior and border interior. 

We judge this in no way to be an 
adverse adjustment towards 
Respondents. Indeed, if the Department 
did not decrease the interior export 
price, as was proposed by the Coalition, 
the differential between the interior 
export and domestic prices would be 
significantly greater, thereby raising the 
benefit. 

Finally, many of the above criticisms 
are not unique to the Margolick study, 
but apply to many econometric models 
published in peer-reviewed journals. 

The standards that Respondents have 
argued the Department should hold the 
Margolick model to far exceed any 
standards applied to econometric 
models by academic, government, and 
industry researchers who construct, 
apply, and review such models. 

Export Costs 

In the Preliminary Determination, we 
adjusted the average log export price for 
the incremental sort costs involved in 
dry land sorting and lost volume, and for 
export transportation costs. 

Respondents assert that they have 
established the basis for the costs they 
claimed, that the Department has 
verified the information, and that the 
Coalition’s experts have conceded that 
the costs are reasonable. Respondents 
conclude, therefore, that the province’s 
costs are the only information available 


** Respondents lack of clarity on what constitutes 
the coast and what constitutes the interior is further 
demonstrated when they state "* * * the only 
reasonable conclusion is that, due to the Interior's 
geographic isolation from tidewater ports, there 
would be no price effects in the Interior." As noted 
above, and as explained to the Department during 
verification, the tidewater interior is one of three 
areas in the interior, and. aB defined, has access to 
tidewater ports. See Respondents' Joint Case Brief, 
April 21.1992. Vol IV-A at 99. 


to the Department and must form the 
basis of the Department’s determination. 
The Coalition disagrees and charges 
that Respondents have mischaracterized 
the position of the Coalition’s expert 
regarding these costs. While the 
Coalition’s expert agrees with the 
general description of the costs, he does 
not agree with Respondents’ 
characterization that all the costs, 
particularly faildown sort costs, are 
costs of exporting logs. 

Contrary to Respondents' claim, we 
did not verify all of the cost data. 

Rather, what we “verified” consisted 
largely of individual testimonials and 
hypothetical examples illustrative of 
potential costs. We did examine several 
random invoices, chosen by 
Respondents, pertaining to some of the 
costs. Respondents were unable to 
demonstrate the representativeness of 
such invoices, and we were unable to 
trace most claimed costs to any 
background documentation. Therefore, 
we have made cost adjustments based 
upon the reasonableness of the 
testimonials and invoices vis-a-vis other 
information on the record, not upon 
definitively verified costs. 

Respondents assert that sellers incur 
incremental sort costs (dry land sort and 
volume lost costs) when exporting logs. 
They claim that these costs, as reported 
in the questionnaire responses, are 
representative of the vast majority of 
export sales from the province. They 
maintain that the Department correctly 
adjusted for these costs in the 
Preliminary Determination by using the 
costs that Respondents reported in the 
questionnaire responses. They add that, 
at verification, they provided testimony 
of an industry expert documenting these 
costs, which they state were 
subsequently confirmed by other 
industry representatives. 

The Coalition asserts that the 
adjustments the Department applied in 
the Preliminary Determination for 
incremental costs were overestimated. 
For a tidewater interior plus coast 
analysis, it proposes reducing the dry 
land sort adjustment based on revised 
estimates of the difference between the 
weighted average dry land sorting costs 
associated with export logs and the 
weighted average dry land sorting costs 
associated with domestic logs. The 
Coalition recommends not making any 
dry land sort cost adjustment for the rest 
of the interior. The Coalition alleges that 
the costs of the volume lost claimed by 
Respondents were exaggerated and 
proposes that the costs be reduced. It 
claims that a significant amount of the 
costs of the volume lost is recoverable 
through the sale of the discarded volume 
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on the open market, as is true in the 
United States. 

We disagree that such costs are 
recoverable. At verification, we 
Interviewed the manager of a dry land 
sorting operation who indicated that 
most of the volume lost is burned as 
waste and not sold on the open market. 
However, we did correct the volume lost 
claimed by Respondents for the coast. 
We discovered at verification that this 
cost was based on the same 
hypothetical example discussed above 
in the "Export Costs" section that 
Respondents did not substantiate. 
Nonetheless, we have accepted this 
hypothetical as an adjustment to the 
export price for the coast because this is 
the only information on the record. 
However, rather than allocating the cost 
of volume lost to the export sort as 
Respondents did, we have reallocated 
the cost of volume lost to the original 
sort, from which the volume lost 
originated. 

At verification, we also obtained cost 
information on volume lost from a 
company located in the tidewater 
interior. We used this figure as the 
average volume lost for the tidewater 
interior. We weight-averaged, according 
to the percent of exports from the 
tidewater interior and the coast, the cost 
of volume lost in order to calculate a 
cost for volume lost for the entire area 
under consideration. We have no 
evidence indicating that the volume lost 
in export sorts is different from domestic 
sorting costa in the border interior. 
Therefore, we did not adjust for any 
volume lost cost in that area 

Based on information obtained at 
verification, we corrected the dry land 
sort costs claimed by Respondents. The 
claimed dry land sort costs used were 
based upon the reported incremental 
sorting costs between domestic and 
export sorts, $5.00 and $13.50, 
respectively, for the Vancouver area. At 
verification, we learned that the sorting 
costs, as well as all of the claimed 
export costs, were based upon a 
hypothetical example (see BC 
Verification Report). We obtained cost 
information from a private company 
while visiting a dry land sort location in 
the Vancouver area. We determine that 
this new, actual information is 
preferable to the hypothetical 
information submitted by Respondents 
and have, therefore, based the dry land 
sort adjustment on that private 
company's costs. 

We also obtained sort cost 
information for the tidewater interior at 
verification. We weight-averaged, 
according to the percent of exports from 
the tidewater interior and the coast, the 
incremental sort costs in order to 


calculate an incremental dry land sort 
cost for the entire area under 
consideration. We have no information 
indicating that export sorting costs are 
different from domestic sorting costs for 
the border area. Therefore, we did not 
adjust for any incremental sorting cost 9 
for the border area. 

Additional export transportation costs 
(towing, storage, and yarding) on the 
coast occur when log exports are sold 
on a free-along-side (FAS) basis. 
Respondents maintain, based on their 
hypothetical example, that vendors on 
the coast sell logs approximately 25 
percent of the time on an FAS basis (75 
percent of the time logs are sold on a 
F.O.B. raft basis, the same terms used in 
domestic sales). The Coalition claims 
that, compared with those in the United 
States, not only are the FAS costs 
exaggerated, but the frequency of FAS 
sales is also excessive. Therefore, 
according to the Coalition, the export 
transportation costs for the coast should 
be reduced. 

We used the export transportation 
costs for the coast provided by 
Respondents because there is no other 
information on the record regarding 
transportation costs on the coast. At 
verification, we obtained export 
transportation costs for the tidewater 
interior. 

For the interior. Respondents assert 
that the Department failed to 
incorporate export transportation costs 
associated with any potential log 
exports. They claim that, had the 
Department calculated an average 
transportation cost from the central 
interior to either tidewater ports or the 
U.S. border, the entire alleged subsidy 
would be eliminated. The Coalition 
argues that no export transportation 
adjustment is needed in the interior. It 
claims that logs transported to the 
United States from the BC interior are 
likely to be treated and transported in 
exactly the same manner as logs sold 
domestically. Therefore, the Coalition 
contends that no adjustment for export 
transportation costs should be made for 
log exports from the interior. 

We have determined that an export 
transportation cost adjustment is 
appropriate for log exports from the 
border interior. During verification, BC 
provided evidence of log hauling costs 
and distances for the interior from the 
Ministry of Forests Interior Logging Cost 
Survey. This survey indicated that the 
average haul distances for the Kamloops 
and Nelson regions, the regions included 
in the border area, were 79 and 95 
kilometers respectively (52 miles on 
average). Using Kelt's 100-mile limit, 
described above, to define the border 
interior, we calculated the average 


shipping distance from the border region 
to be approximately 110 miles based on 
our delineation of the border area and 
the general location of U.S. mills at 
approximately 60 miles from the border. 
The incremental export distance is 
therefore approximately 60 miles. We 
multiplied the incremental export 
distance by the haul rate for the area 
that we examined at verification to 
calculate the incremental export 
transportation cost for the border region. 

We weight-averaged, according to the 
percent of exports from the coast, the 
tidewater interior, and the border 
interior, the cost of export 
transportation in order to calculate a 
total export transportation cost 
adjustment for the entire area under 
consideration. 

Respondents assert that falldown sort 
costs should be deducted from the 
export value. They maintain that 
falldown sort costs are the costs 
associated with disposing of those logs 
that remain after the high grade and high 
withm-grade logs have been removed 
for exportation. Respondents claim that 
"the reduction in value attributable to 
the falldown boom is a part of the cost 
of obtaining the potential extra returns 
that come from exporting the better 
quality logs" (see Respondents’ Case 
Brief). They contend that such costs are 
not dfuplicative of the Department’s 
species/grade adjustment, as the 
Department claimed in the Preliminary 
Determination. Respondents further 
assert that the Vancouver log market 
prices on which the species/grade 
adjustment was based included only 
prices reported for the first arm's-length 
sale of logs. They claim that most 
falldown sorts are second sales and that 
prices charged for falldown sorts, 
therefore, are not included in the 
average Vancouver log market price. As 
a result, Respondents claim that the 
species/grade adjustment fails to take 
into account the important reductions in 
value associated with such falldown 
sorts. 

The Coalition argues that while the 
falldown sort that remains after export 
logs have been removed from a 
domestic sort is worth less than an 
average domestic sort, this does not 
represent a true cost of exporting, nor 
does the creation of a falldown sort 
affect export prices in any manner. The 
Coalition contends that falldown sort 
costs are not real expenses borne in 
order to prepare logs for export. 

We reaffirm our Preliminary 
Determination not to adjust the export 
value for the alleged falldown sort costs. 
We find Respondents' falldown sort 
claim both confused and misplaced. We 
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do not dispute that a falldown sort may 
result when an export sort is removed 
from a camp-run sort [i.e. t the collection 
of total logs in the boom representing 
the entire harvest of a forest stand). The 
camp-run sort is the sum of the “export 
sort" (created by removing exportable 
logs from the “true” domestic sort), the 
falldown sort (the sort that remains after 
the exportable logs are removed) and 
the volume lost (see infra). We dispute 
that the falldown sort is a cost of 
exporting. 

We disagree with the method 
Respondents use to measure the 
potential effects of the falldown sort. As 
we understand Respondents’ argument, 
because higher quality logs are 
exported, leaving lower quality logs (the 
falldown sort), the price of those export 
logs (comprising the higher quality logs 
of the grade) cannot be compared 
directly with the price of the domestic 
logs. However, the value of falldown 
sorts and the quantification of within- 
grade variations are separate issues. 

We agree with the Coalition that the 
creation of a falldown sort is not a cost 
of exporting, especially when the 
falldown sort is sold for its market 
value, as we found at verification. 

Indeed, if it were correct that “the 
reduction in value attributable to the 
falldown boom is a part of the cost of 
obtaining the potential extra returns that 
come from exporting the better quality 
logs” (see Respondents’ Case Brief), as 
Respondents claim, then the increase in 
the value is a benefit of exporting logs. 

The exporter does not suffer from the 
creation of a falldown sort. He would 
have had to sell these logs in the 
domestic market anyway. We recognize 
that the overall value of the true 
domestic sort is lower without the 
exportable logs, since the “cream” has 
been skimmed off the top, so to speak 
(creating the falldown sort). 

Nonetheless, this “loss” is more than 
compensated for by the much higher 
price received for the top quality logs in 
the export market than would have been 
received if those same top quality logs 
were sold in the domestic market. 
Viewed in this way, we would add the 
benefit from increasing the value of the 
export logs to the cost of exporting logs 
and arrive at an even higher overall 
subsidy. Obviously, this is not 
Respondents’ intent 

Therefore, we have not made an 
allowance for the falldown sort cost. We 
have accounted for these differences in 
the species/grade adjustment. 34 Also, 


Using the hypothetical example provided to the 
Department during verification (see BC Verification 
Report), we identify the incremental gain of the 
export sort (($120/m3-$70/m3) * 585 m3=$29.250) 


we were told, but were presented no 
supporting evidence at verification, that 
falldown sorts are generally second- 
stage sales and therefore not included in 
the calculation of the average VLM 
domestic log price. Indeed, if this were 
true, the inclusion of the price of a 
falldown sort in the VLM average 
should reduce the VLM average 
domestic log price and increase the 
differential between the export and 
domestic values (thereby increasing the 
overall subsidy). 

During verification, Respondents 
began arguing falldown sort costs from 
another perspective, that is, that a 
falldown adjustment is really a within- 
grade adjustment. Respondents 
attempted to measure a within-grade 
variation between export and true 
domestic sorts using the difference in 
value between a falldown sort and a 
true domestic sort. As for this variation 
between export and domestic sorts, we 
do not contest that a quality range can 
exist within statutory log grades. 
However, we were presented no 
evidence that only the high quality logs 
within a grade were exported. Because 
we have no evidence of a within-grade 
average difference between exported 
and domestic logs, we cannot accept 
that such an adjustment is in order, 
much less quantify the difference or 
make an adjustment to the export value. 
More important, we have no reason to 
believe that the species/grade 
adjustment we made does not account 
for within-grade differences. 

Application of Benefit 

Respondents contend that the effect, if 
any, of the log export restrictions would 
be limited to firms purchasing logs in 
arm’s-length transactions. In addition, 
Respondents state that the Department’s 
analysis incorrectly focuses on the logs 
that an integrated firm does not (or 
would not) process into lumber, instead 
of examining the effect on logs 
processed into lumber. Respondents 
argue that the Department’s extension of 
the benefits of log export restrictions to 
integrated firms is based solely on 
assertion, speculation, and one vague 


where $120/m3 is the export price. $70/m3 is the 
camp-run price, and 585 m3 is the export volume. 
The incremental loss of the falldown is (($70/ 
m3—$54.60/m3) * 395 m3 = $6,083) where $54.60 is 
the value of the falldown and 395 m3 is the falldown 
volume. This yields a difference of $23,167. which, 
when carried on the original camp run volume of 
1000 m3, yields an incremental gain of $23.17 m3. 

That this replaces the species and quality 
adjustment is evident from the fact that all camp- 
run logs are all sorted into export or falldown sorts, 
and the dry land sort is a sort by grade and species. 
The Department also notes how similar in 
magnitude the $23.17 is to the species and quality 
adjustment used in this determination. 


reference to “generally accepted 
economic principles.” Finally, 
Respondents state that the Department 
made no effort to measure the cash-flow 
effects on integrated firms arising from 
log export restrictions. 

In contrast, the Coalition argues that 
the Department's methodology correctly 
applies the benefit to all logs, including 
those harvested for use by integrated 
firms. It notes that integrated firms will 
assign the same market value to 
internally and externally sourced logs, 
indicating that the “decline in the 
market price of logs that is caused by 
the export restrictions rebounds 
substantially to the benefit of the 
integrated producers’ lumber divisions.” 
(See Coalition brief at III-125.) 

The clear intention of a restriction on 
the exportation of logs is to encourage 
the conduct of value-added processing 
within a jurisdiction, in this case BC, 
rather than in another area. The very 
fact that BC, while pursuing its 
employment, development, and other 
goals, feels compelled to enact (and 
strengthen as recently as 1990) laws and 
regulations severely restricting the 
export of logs is the most eloquent 
argument possible for the proposition 
that absent the restrictions, the rational, 
profit-maximizing firm would choose to 
export at least some of its harvest. To 
the extent that an integrated firm is 
prohibited from following its first, best 
use of a resource, which undoubtedly in 
certain instances would likely be the 
exportation of logs, it would then turn to 
the next best use. In this case, the next 
best use would be additional lumber 
production. In fact, the Percy study 
demonstrates that an increase in log 
exports would have the effect of 
reducing the export competitiveness of 
the B.C. wood products industry by 
increasing costs. (See Percy study at 
page 49-50.) It is precisely this outcome 
which the maintenance and 
strengthening of the B.C. government’s 
log export restrictions, in place for 
nearly 90 years, seeks to avoid. 

Country-Wide Rate Calculation for BC 
Log Export Restrictions 

To calculate the country-wide rate, we 
divided the benefit for the program by 
the value of BC’s lumber shipments plus 
the value of its by-product shipments 
produced during the lumber production 
process. We then weight averaged this 
rate by BC’s share of exports to the 
United States of the subject 
merchandise to calculate a country-wide 
rate of 3.60 percent ad valorem. See 
“Calculation of the Country-Wide Rate 
for Stumpage Programs” section. 
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Alberta, Ontario, and Quebec 

The Coalition has made a number of 
arguments against the Department's 
Preliminary Determination that the log 
export restrictions in AJberta, Ontario, 
and Quebec do not provide a benefit to 
lumber producers. These comments 
focus on the restrictiveness of the laws 
and log import and export levels. 
Concerning the restrictiveness of the 
laws, the Coalition states that even 
though the laws in these provinces do 
not cover private and federal lands, the 
Federal controls under the Export and 
Import Permits Act (EIPA) sufficiently 
restrict log exports from these lands. In 
addition, the Coalition states that, based 
on the verification reports, these 
provinces explicitly restrict exports as a 
matter of policy and employ such means 
as a “surplus to domestic needs” test. 
The Coalition states that the low level of 
exports is in and of itself evidence of the 
restrictiveness of the laws and that even 
in provinces like Quebec, where there is 
a significant amount of unrestricted 
private land, log exports are kept low by 
the Federal law rather than a lack of 
export demand. It states that a high 
level of log imports into Ontario and 
Quebec does not indicate that exports 
would not increase following a lifting of 
the restrictions and that the restrictions 
themselves are what cause log imports 
to predominate over exports. 

« The Coalition provides nothing 
beyond anecdotal evidence to support 
its claim that Federal laws effectively 
restrict exports from the three provinces 
or that there is a large export demand 
for logs from the three provinces. At 
verification, we found that the Federal 
Government grants export permits 
routinely and quickly. We found no 
evidence of a meaningful “surplus to 
domestic needs” test in Ontario, 

Quebec, or Alberta. 

The few U.S. mills that expressed 
interest in buying logs from these 
provinces can hardly be said to 
constitute huge pent-up export demand. 
In the case of Alberta, transportation 
costs alone preclude most of the timber 
harvested there from being sold in the 
United States. 

Filially, export restrictions, according 
to the Coalition's own argument, 
depress domestic prices relative to the 
export market. The Coalition fails to 
provide a credible reason why mills in 
Quebec and Ontario, which supposedly 
benefit from significantly underpriced 
domestic logs, would bother to buy such 
a significant volume of expensive U.S. 
logs. 

In spite of these observations, we 
agree with the Coalition that there are 
some procedural impediments to the 


exportation of logs from Alberta, 
Ontario, and Quebec. For example, only 
one request to export logs from Alberta 
was received during the POI. The 
intended destination was Japan. The 
request for export was eventually 
withdrawn; because, according to the 
applicant, the government took too long 
to make a decision. In Quebec, the only 
request to export logs during the POI 
took six months to be approved. In 
Ontario, written requests to export 
under the quota were processed quickly. 
However, at verification we learned that 
there were many more telephone 
inquiries about export procedures than 
actual written requests and that after 
speaking with Ontario officials, few of 
the callers bothered to submit a formal 
request to export. 

Although these procedural 
impediments may have a minor effect on 
log exports, we determine that log 
export restrictions in Alberta, Ontario, 
and Quebec do not have any significant 
impact in those provinces. As discussed 
in the Preliminary Determination, in 
contrast to DC, where the 
preponderance of evidence points 
towards a virtual de facto ban on the 
export of logs, and where we can show 
that this de facto ban has a significant 
downward effect on the price of BC 
domestic logs, the preponderance of 
evidence in the other three provinces 
does not point to any such de facto ban. 
Therefore, we determine that the log 
export restrictions in Alberta, Ontario, 
and Quebec are not countervailable. 

Revisions To Factual Information From 
Preliminary Determination 

In the Preliminary Determination, we 
described the log export restriction 
laws, regulations, and policies of the 
Federal government, BC, Alberta, 
Ontario, and Quebec. Our description 
was accurate except for the following: 

Federal Government Log Export 
Controls 

In the Preliminary Determination, we 
implied that the “Notice to Exporters” 
issued by the Federal Government 
applies only to BC, when in fact it is 
intended to describe generally how the 
export permit system under the Federal 
EIPA works and to bring to the attention 
of exporters the requirements for 
obtaining an export permit. These 
notices have a special section with 
respect to BC describing the procedure 
for exporters wishing to obtain a 
Federal export permit for logs harvested 
on lands in BC under Federal 
jurisdiction. We also implied in the 
Preliminary Determination that this 
“Notice to Exporters” amounts to a 
Federal regulation when, in fact, it does 


not. However, even though these notices 
have no regulatory effect, the Federal 
Government does not issue an export 
permit for any logs harvested in BC 
unless the exporter has first obtained a 
BC export permit (see Federal 
Government Verification Report). 

British Columbia Log Export Controls 

We learned at verification that there 
are two possible ways of obtaining an 
exemption to the provincial log export 
restrictions according to section 136 of 
the Forest Act: An OIC granted by the 
Lieutenant Governor in Council, and a 
Ministerial order granted by the MOF. A 
ministerial exemption is basically an 
administrative procedure, requiring 
approval only at the MOF. By contrast 
an OIC requires approval by the entire 
cabinet, as represented by the 
Lieutenant Governor in Council. One or 
the other of these exemptions is 
necessary before logs can be exported. 

The Lieutenant Governor in Council or 
Minister must be satisfied that the 
timber or wood residue is surplus to the 
needs of the domestic industry, cannot 
be processed economically in the 
vicinity from which it is cut, or that an 
exemption would prevent the waste, or 
improve the utilization, of the timber cut 
from Crown lands. The procedure for 
evaluating economic or utilization 
reasons are similar, involving a cost 
analysis and export valuation. In the 
case of a ministerial order, the timber 
must be harvested, and the volume 
cannot exceed 15,000 cubic meters for 
each export application. All standing 
timber applications must be approved 
by an OIC. 

In the Preliminary Determination we 
implied that the harvested surplus logs 
constituted the majority of exported logs 
during the POI. This is not the case. At 
verification we learned that only about 
35 percent of total logs exported were 
“surplus to domestic needs,” about 48 
percent originated in Kalum/Cassiar 
under a blanket OIC, and the remainder 
was from areas covered by 
miscellaneous blanket OlCs or from 
stands exempted for economic or 
utilization reasons (see BC Verification 
Report). 

Programs Determined Not To Be Used 

During the course of the investigation, 
two private silviculture reimbursement 
programs were discovered. After further 
examination and verification of these 
programs, we determine that subsidies 
are not being provided on the 
manufacture, production, or exportation 
of the subject merchandise under either 
of these programs: 
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Private Forest Development Programs in 
Quebec and Ontario 

In our Preliminary Determination, we 
determined that the reimbursement of 
silviculture expenses under the Private 
Forest Development Program (PFDP) in 
Quebec provided a countervailable 
benefit to softwood lumber. We 
discovered the existence of this program 
through Quebec's initial questionnaire 
response. 

Quebec’s PFDP. which has been in 
existence since the early 1970s. is a 
program established by Quebec to help 
private woodlot owmers improve their 
woodlota. Under the program, "woodlot 
owners who have been recognized as 
forest producers*’ are eligible to receive 
reimbursement amounts for silviculture 
that are calculated to cover 90 percent 
of the estimated costs for certain 
silviculture treatments. According to the 
PFDP, to be recognized as a forest 
producer, a private woodlot owner must 
own at least four hectares of woodland 
forming a single block, and earn income 
from this land primarily through the 
production of wood, maple sugar, or 
Christmas trees. Private land owners 
who do not qualify for recognition as 
forest producers may receive seedlings 
for the reforestation of their land under 
the PFDP but are not eligible for other 
PFDP reimbursements. 

At verification, however, the 
Department found no information 
showing that producers of the 
merchandise subject to this 
investigation receive payments or 
reimbursements under the PFDP. 
Therefore, we determine that this 
program does not confer a subsidy to 
producers of the subject merchandise. 
Respondents have made a number of 
comments on the Department’s 
Preliminary Determination with respect 
to these programs focusing on 
specificity, the time period for receipt of 
benefits, and the noncountervailability 
of the program. Since the Department 
has determined that this program was 
not used by producers of the subject 
merchandise, these comments need not 
be addressed. 

During the verification of the Ontario 
responses, we found that the 
Government of Ontario pays for 
silviculture on private land. Most of the 
expenditures incurred relate to 
silviculture activities undertaken on 
poor agricultural lands. The provincial 
government wifl pay for site 
preparation, scaling, uneven-aged 
management, and other silviculture 
activities. The program is designed to 
develop forest land on depleted 
farmland (Christmas tree production is 
not covered). High value trees, such as 


white pine, are often planted. (See 
Ontario Verification Report p. 12.) 

As with the PFDP in Quebec, the 
Department found no information 
showing that producers of the 
merchandise subject to this 
investigation receive payments or 
reimbursements under Ontario’s 
silviculture expenditures for private 
lands. Therefore, we determine that this 
program was not used by producers of 
the subject merchandise. 

Comments 

All issues and comments not 
discussed in the above sections are 
addressed in this section. 

Comment 1: In the joint case brief the 
GOC requested that all of the provinces 
subject to this investigation be excluded 
from the investigation based on their 
claim that the investigated programs are 
nonspecific and nonpreferential. 

DOC Position: We disagree. Our 
determination with respect to these 
claims is found in the ‘‘Stumpage*’ and 
"Log Export Restrictions" sections of 
this notice. 

Comment 2: Quebec asserts that it 
should be exempt from this investigation 
because (11 it was essentially exempt 
from the export tax under the MOU due 
to its replacement measures, and (2) its 
parity technique for setting provincial 
stumpage Tates mirrors that of the 
excluded Maritime Provinces, in 
particular New Brunswick's system. 

The Coalition disputes the basis for 
Quebec's request for exemption, in 
particular Quebec's assertion that its 
system for setting public stumpage 
prices is "indisputably identical" to New 
Brunswick’s. 

DOC Position: We disagree with 
Respondents. The export tax rates under 
the MOU were negotiated rates not 
related to any final determination of 
subsidization. They did not necessarily 
reflect the actual rate of subsidization in 
1986, much less now. The offset of these 
static rates through provincial 
replacement measures was also the 
result of negotiation and in no way 
addressed the issue of current 
subsidization. Moreover. Quebec did not 
fully replace its export tax rate under 
the MOU. Quebec’s rate at the time of 
Canada's unilateral termination of the 
MOU was 6.2 percent and was 
scheduled to fall to 3.1 percent in 
November 1991. 

The Maritime Provinces were exempt 
from this investigation solely because of 
the "special circumstances" requirement 
for self-initiation under GATT. The 
special circumstance for seif-mitiation 
of this investigation was the GOC’s 
unilateral termination of the MOU. The 
Maritime Provinces were exempt from 


the MOU, therefore, the special 
circumstances necessary for self¬ 
initiation did not exist for the Maritime 
Provinces, and the Department was 
precluded from self-initiating against 
these provinces. Quebec was not 
exempt from the MOU. For Quebec, the 
prerequisite special circumstances 
existed. Moreover, the Department had 
sufficient evidence concerning Quebec’s 
stumpage programs to include them in 
the self-initiation of a countervailing 
duty case covering softwood lumber 
imports from Canada. 

Comment 3: BC states that it was the 
only province to adopt full replacement 
measures under the MOU and that the 
United States accepted those measures 
ahd amended the MOU to exclude BC 
from the export tax. BC further argues 
that its situation is exactly like that of 
the Maritime provinces which were 
exempt from this case because they 
were exempt from the export charge. 
Therefore, BC contends that, like the 
Maritime Provinces, it should be exempt 
from this investigation because the 
Department failed to meet the special 
circumstances or sufficient evidence 
requirement of Article 2.1 of the GATT 
Subsidies Code. 

The Coalition states that public 
stumpage prices in BC are not set by the 
market since, and as this whole case has 
demonstrated. BC administered 
stumpage has lagged well below the 
competitive SBFEP rate and "in no 
essential manner is market-based." 

DOC Position: We disagree with 
Respondents. Although the export tax 
for BC under the MOU was reduced to 
zero, BC was not exempt from the MOU 
Despite the zero rate, BC’s operation of 
replacement measures was still subject 
to consultations with the United States 
and monitoring by both governments. 
Although BC's export tax rate was zero, 
a decrease in its replacement measures 
would have resulted in the reimpo6ition 
of some or ell of the 15 percent export 
tax. This was not the case for the 
Maritime Provinces. The Maritime 
Provinces w ere exempt from the export 
charge; no reimposition of the export 
charge was possible during the lifetime 
of the MOU. 

In addition, as discussed above in the 
response to Comment 2. the Maritime 
Provinces were exempt from 
investigation solely because of the 
special circumstances requirement for 
self-initiation under GATT. The 
Maritime Provinces were exempt from 
the MOU; BC was not. As in Quebec, 
and every other province and territory 
not exempt under the MOU. the 
prerequisite special circumstances 
existed for BC, and as demonstrated in 
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our notice of self initiation, the 
Department found sufficient evidence to 
self-initiate an investigation against BC. 

Comment 4: Respondents argue that 
the Department must provide a 
mechanism to identify imports of 
products that cannot benefit from the 
alleged subsidies under investigation. 
Furthermore, the Department must 
exclude lumber made from U.S.-origin 
logs and logs from the Maritime 
Provinces. 

DOC Position: The Department cannot 
exempt products that we have 
determined are within the scope of the 
investigation. (See “Scope Exclusion 
Requests” section of the notice.) The 
appropriate avenue for exclusion is 
through the company exclusion process 
and, in fact, we have excluded 15 
companies that used solely or 
principally U.S.-origin logs. It is virtually 
impossible to identify the origin of the 
timber used in the manufacture of any 
given shipment of softwood lumber 
when that shipment arrives at the 
border. Furthermore, in contrast to the 
examples provided by Respondents, the 
large number of lumber shipments 
makes it impracticable if not impossible 
to identify the origin of timber used to 
manufacture lumber on an individual 
lumber shipment basis. 

Comment 5: The Coalition contends 
that the Department excluded the 
federal administered stumpage 
programs from the Preliminary 
Determination without comment. The 
Coalition notes that it submitted 
information on the record contending 
that federal stumpage programs provide 
countervailable subsidies, and that the 
Department’s failure to consider these 
programs in its preliminary analysis is 
contrary to law. 

DOC Position: Underlying the 
Coalition’s comment is the assumption 
that the Department self-initiated and 
pursued the investigation of federal 
stumpage programs during the course of 
this investigation. Neither the Notice of 
Self-Initiation, nor the questionnaire, 
directly refer to federal stumpage 
programs. 

We note that our cover letter 
accompanying the questionnaire to the 
GOC requested that it collect data 
regarding the provision of stumpage 
from “the provincial governments of 
Alberta, British Columbia, Manitoba, 
Ontario, Quebec, Saskatchewan, and 
the federal government on behalf of the 
Northwest Territories and the Yukon 
Territory * * [See cover letter to 
countervailing duty questionnaire, 
November 8,1991, page 1, emphasis 
added.) In addition, section 2 of the 
questionnaire, labelled “Questionnaire 
for the Government of Canada,” does 


not include a request for information on 
federal stumpage programs. We 
expressed no intention to examine 
federal programs in either our initiation 
memo, our initiation notice, or in our 
questionnaire. We note that federal 
stumpage represents a minuscule 
amount of total stumpage harvested 
from government-owned lands in 
Canada. Such a small amount, even if 
investigated, would have virtually no 
impact on the country-wide subsidy 
rate. 

The Coalition indicates in its comment 
that it identified the amount of potential 
subsidies arising from federal stumpage 
programs in its January 30,1992 
preferentially submission. Even if the 
Coalition were to have argued that its 
submission represented an allegation 
that the provision of federal stumpage 
was a subsidy discovered during the 
course of an investigation within the 
meaning of section 775 of the Act and 
§ 355.39 of our regulations, which it did 
not do, the allegation would have been 
untimely because it was submitted 
before the 40 days allowed for in 
§ 355.31(c)(l)(i) of our regulations. It 
would have been questionable even if it 
had been timely, once the exceedingly 
small amount of the possible additional 
subsidy and the complexity of 
performing any analysis regarding these 
stumpage programs were considered. 
However, we note that the Coalition’s 
allegation of the benefits from federal 
stumpage program amounts has virtually 
no impact when taken over the total 
value of shipments the Department used 
in its calculation of the country-wide 
subsidy rate. This insignificant effect is 
itself significant because only the 
preamble to our regulations states that 
in “considering whether ‘sufficient time 
remains’ to investigate an additional 
subsidy practice, the Department would 
take into account the potential 
significance of the additional subsidy to 
the outcome of the investigation * * *” 
(See Countervailing Duties; Final Rule, 

53 FR 52306, 52344.) For these reasons, 
we did not investigate federal stumpage 
programs in our final determination. 

Verification 

In accordance with section 776(b) of 
the Act, unless otherwise noted, we 
verified the information used in making 
our final determination. We followed 
standard verification procedures, 
including meeting with government and 
company officials, inspecting internal 
documents and ledgers, tracing 
information in the responses to source 
documents, accounting ledgers and 
financial statements, examination of 
original source documents, and 
collecting additional information that 


we deemed necessary for making our 
final determination. Our verification 
results are outlined in the public 
versions of the verification reports. 

Suspension of Liquidation 

In accordance with section 705(c) of 
the Act, we are directing the U.S. 
Customs Service to continue to suspend 
liquidation of all entries of the subject 
merchandise from Canada, except for 
the provinces of Prince Edward Island, 
Nova Scotia, New Brunswick, and 
Newfoundland (the Maritime Provinces), 
which are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice in 
the Federal Register, and to require a 
cash deposit or bond for all entries of 
this merchandise equal to 6.51 percent 
ad valorem for each entry of this 
merchandise. Because exports to the 
United States of certain softwood 
lumber products produced in the 
Maritime Provinces were exempt from 
payment of the export charge under the 
MOU, the Maritime Provinces are 
exempt from this investigation. This 
exemption does not apply to lumber 
manufactured in the Maritime Provinces 
from provincially-owned timber 
harvested in other provinces. 

The following companies are excluded 
from the suspension of liquidation and 
all cash deposit and/or bonding 
requirements: 

1. J.A. Fontaine et Fils, Inc. 

2. J.D. Irving, Ltd. 

3. Marcel Lauzon, Inc. 

4. Les Produits Forestiers D&G, Limited. 

5. Francois Giguere, Inc. 

6. Real Grondin, Inc. 

7. Bois Daquaam. 

8. Rene Bernard, Inc. 

9. Wilfrid Paquet & Fils, Ltee. 

10. Grondin Industries. 

11. Carrier & Begin, Inc. 

12. Clermond Hammel. Ltee. 

13. Paul Vallee, Inc. 

14. Scierie Tessier Lachance, Inc. 

15. Scierie La Patrie, Inc. 

As explained above (see “Shipment 
Values Used in Denominator of the 
Subsidy Calculation” section of this 
notice), because the final mill data upon 
which the Department preferred to 
calculate its subsidy rate did not exist 
and could not reasonably be calculated, 
and because the Department determined 
that Statistics Canada data used in the 
subsidy calculation accurately reflected 
first mill data, the Department is 
directing Customs to apply the cash 
deposit and/or bonding requirements on 
a first mill basis in the following 
situations if provided with the 
appropriate documentation 
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demonstrating the first mill's F.O.B. 
price: <11 When a Canadian mill sells 
direct to a 15.5. customer. (2) 'when a mill 
sells to a US. customer but the product 
is further processed by a second mill 
prior to shipment to the United States, 
and <3) when the second mill sells as 
well as remanufactures the product prior 
to shipment to the United States. With 
regard tot2) and|3) above, in addition 
to documentation necessary to 
demonstrate the first null's F.O.B. price, 
appropriate documentation must be 
presented to Customs demonstrating 
that the transaction between the first 
mill and the second mill was made at 
arm’s length. It should be noted that 
further processing in this context does 
not include the planing process from 
rough-cut to planed lumber. 

The Department is also directing 
Customs to deduct inland transportation 
costs between the mill and the 
wholesalarorreload/distribution center 


if provided with appropriate 
documentation regarding the actual 
inland freight expenses associated with 
the cnftry. These instructions apply 
whether or not the sale to the U.S. 
customer toolc place before being sent to 
the reload/distribution center as long 
the sale took place prior to shipment to 
the United States. These instructions 
also apply when the original shipper to 
the reload center was a wholesaler 
rather than a mill as long as satisfactory 
freight documentation is provided to 
Customs. 

ITC Notification 

In accordance with section 705(d) of 
the Act. we will notify the ITC of our 
determination. In addition. w*e are 
making available to the ITC all 
nonprivileged and nonproprietary 
infornuftion relating to this 
investigation. We will allow the ITC 
access to aH privileged and business 


proprietary information in our files 
provided die ITC confirms that rt will 
nert disclose such information, either 
publidy or under an administrative 
protective order (APO). without the 
written consent Of the Assistant 
Secretary for Import Administration. 
This notice also sen es as the only 
reminder to parties subject to APO of 
their responsibility concerning the 
return or destruction of proprietary 
information disclosed under APO in 
accordance with 19CFR 355.34(d). 
Failure to comply is a violation of the 
APO. 

This detenuinalion is published 
pursuant to section 705(d) of the Act (19 
U.S.C. 1671d(d]l and 19 CFR 355.20. 

Dated: May IS. 1992. 

Alan M. Dunn. 

A asistant Secretary for impart 
Administration. 

[FR Doc. 12-12221 Filed 5-27-92; B.*4S nnt| 
BILLING CODE 3S10-OS-H 
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NATIONAL CREDIT UNION 
ADMINISTRATION 

12CFR Parts 704 and 741 

Corporate Credit Unions and 
Requirements for Insurance 

agency: National Credit Union 
Administration (NCUA). 
action: Final rule. 

summary: This rule expands the rights 
and responsibilities of federally insured 
corporate credit unions. The rule is 
necessitated by the expanded role of 
corporate credit unions in the credit 
union system. It should ensure that 
corporate credit unions remain safe and 
sound and will enable them to provide 
improved services to their member 
credit unions. 

EFFECTIVE DATE: December 1,1992. 
ADDRESSES: Send comments to Becky 
Baker, Secretary of the NCUAB. 

National Credit Union Administration, 
1770 G Street, NW„ Washington, DC 
20456. 

FOR FURTHER INFORMATION CONTACT: D. 

Michael Riley, Director, or Ronald Alf, 
Corporate Credit Union Specialist, 

Office of Examination and Insurance 
(202) 682-9640, or Lisa Henderson, Staff 
Attorney, Office of General Counsel 
(202) 682-9630, at the above address. 
SUPPLEMENTARY INFORMATION: 

A. Background 

On March 13.1991, the National 
Credit Union Administration Board 
(NCUAB) issued a proposal to amend 
the regulations governing corporate 
credit unions and requirements for 
insurance (part 704 and $ 741.9). See 56 
FR 11952, March 21,1991. In response to 
subsequent requests, the NCUAB 
extended the comment period to July 1, 
1991. The NCUAB issued a revised 
proposal on November 13,1991. See 56 
FR 59224, Nov. 25.1991. The comment 
period ended on January 9,1992. The 
NCUAB, in response to comments and 
discussions with interested parties, has 
made a number of changes in this final 
regulation. 

Although this is a final rule, the 
NCUAB is soliciting comments regarding 
technical changes that may be 
necessary. This is not a formal 
“comment period'* within the meaning of 
5 U.S.C. 553, but merely a vehicle for the 
NCUAB to be apprised of difficulties in 
implementing the regulation that may 
not have been foreseen by NCUA staff. 
The NCUAB stresses that the policy 
decisions have been made and are not, 
at this time, subject to modification. 
Therefore, comments should be confined 
to technical matters. 


B. Comments 

The comment period ended on 
January 9,1992, for the November 13, 
1991 proposal. Seventy-five comment 
letters were received: 27 from corporate 
credit unions, 9 from state leagues, 34 
from natural person credit unions, 2 
from national credit union trade 
associations, 2 from housing finance 
corporations, and 1 from a trade 
association representing broker/dealers. 
Nearly every provision in the regulation 
received at least one comment. The 
comments have been thoroughly 
considered by NCUA staff. 

C. Section-by-Section Analysis 

Section 704.1 Scope 

Two commenters objected to 
extending part 704 to federally insured 
state chartered corporate credit unions, 
arguing that it would remove the 
advantage of the dual chartering system. 

The NCUAB's position remains as 
stated in the November 13 proposal. 
Federally insured credit unions have a 
high percentage of their investments in 
corporate credit unions, including 
federally insured state-chartered 
corporate credit unions. Consistent 
standards for corporate credit unions 
with respect to operating framework, 
reserving, and asset/liability 
management are essential to 
maintaining a viable system. 
Accordingly, this regulation applies to 
both federal corporate credit unions and 
federally insured state-chartered 
corporate credit unions. 

In this final rule, the NCUAB has 
added a provision clarifying its 
authority to issue orders which vary 
from the regulation. The authority to 
issue such orders is provided in section 
120(a) of the Federal Credit Union Act, 
12 U.S.C. 1766(a). The added language 
clarifies that the NCUAB may. for 
example, permit corporate credit unions 
to provide services that are not 
explicitly listed in S 704.9 of this part. 

Section 704.2 Definitions 

Affiliated Organization 

In response to comments, the NCUAB 
has added a definition for "affiliated 
organization". Such organizations would 
include leagues, league service 
corporations, credit union service 
organizations (CUSOs), joint venture 
companies, and any other organization 
with which the corporate credit union 
shares facilities, personnel, equipment, 
or services. The term also includes any 
organization controlled by or owned by 
any organization with which the 
corporate credit union shares facilities, 
personnel, equipment, or services. 


Asset-backed Securities 

At the suggestion of commented, the 
definition was amended to clarify that 
the term does not include mortgage- 
backed securities. 

Capital 

The definition was changed to Include 
net income. 

Corporate Credit Union 

In response to comments, the NCUAB 
notes that the requirement that a 
corporate credit union be designated as 
such by NCUA was included in the 
definition to prevent corporate credit 
unions from being formed without 
NCUA review. The NCUAB is aware 
that laws in some states will need to be 
changed in order to allow corporate 
credit unions to restrict their 
membership; therefore, the timing aspect 
of this requirement will be implemented 
in a flexible manner. However, while the 
November 13 proposal stated that 
existing natural person members could 
continue their memberships in the 
corporate credit union, this final rule 
requires corporate credit unions to 
terminate all natural person 
memberships above the minimum 
required by law to charter and operate a 
corporate credit union. Out of concern 
regarding the voting strength of natural 
person members, the NCUAB had 
proposed in § 704.12 to prohibit such 
members from voting on issues 
pertaining to the corporate credit union. 
In response to the objections of a 
number of commenters. the NCUAB has 
determined to allow natural person 
members to vote, but to restrict their 
numbers from the effective date of part 
704. The corporate credit union’s board 
of directors shall determine which 
natural person memberships to 
terminate. 

Membership Capital Share Deposits 
(MCSD) 

At the suggestion of a number of 
commenters, the NCUAB has dropped 
the requirement that a credit union’s 
membership be terminated for 1 year 
after withdrawing funds from its MCSD 
account. However, since permanence is 
an important element of capital, once a 
credit union gives notice to withdraw 
any portion of its MCSD account, that 
portion can no longer be considered 
secondary capital. 

Despite the objections of 16 
commenters. the NCUAB continues to 
believe that funds in MCSD accounts 
may not be used to collateralize 
borrowings by member credit unions 
from corporate credit unions. A specific 
pledge of an MCSD account against a 













Federal Register / Vol. 57, No. 103 / Thursday, May 28, 1992 / Rules and Regulations 22627 


member credit union's loan balance 
reduces the level of capital to control 
the corporate credit union's overall risks 
and potential losses. If MCSD accounts 
are used to collateralize borrowings, 
their value a9 secondary capital is 
reduced. While funds in MCSD accounts 
may be used to offset a loss if the 
primary collateral is inadequate, 
corporate credit unions are expected to 
adequately collateralize loans to 
members; there should be little or no use 
of MCSD accounts to offset borrowings. 
The restriction on pledging applies to a 
credit union or a corporate credit union 
that is carrying the MCSD account as an 
asset. 

In response to comments, the NCUAB 
has agreed to allow corporate credit 
unions to acquire MCSD accounts from 
other corporate credit unions; these 
funds, however, cannot be included as 
secondary capital for computing reserve 
transfers or for determining whether a 
corporate credit union is meeting its 
minimum capital requirements. These 
restrictions do not apply to U.S. Central 
Credit Union, which is a corporate credit 
union for corporate credit unions. 

Although several commenters 
suggested changes to the language 
regarding creditor priority, the NCUAB 
believes that the proposed priority order 
is necessary to ensure that MCSD 
accounts function as capital and are 
available to fund losses to the corporate 
credit union. 

In response to comments, the NCUAB 
has dropped the word "subordinated" 
from the first sentence of the definition 
of MCSD, since the other terms and 
conditions define the nature of the 
account. A phase-in period of 
approximately 18 months has been 
provided for corporate credit unions to 
establish MCSD accounts for the 
purposes of calculating total capital 
ratios. 

Member Reverse Repurchase 
Transactions 

At the suggestion of numerous 
commenters and in the interests of 
clarity, the definition of member reverse 
repurchase transactions has been 
reworded. 

Secondary Capital 

The definition has been amended so 
that the amount of term subordinated 
debt that counts as secondary capital 
declines as the debt approaches 
maturity. 

Speculative Activities 

In response to a request to provide a 
list of activities that are considered 
speculative, the NCUAB notes that it is 
not possible to provide such a list, as 


activities that could-be considered 
speculative in one scenario could reduce 
risk in a different scenario. The term 
"forwards" refers to such investment 
products as forward fed funds, forward 
contracts, forward agreements, etc. 
These instruments are considered 
speculative except when they are used 
solely to reduce interest rate risk. 

Term Subordinated Debt 

To be considered secondary capital, 
term subordinated debt must be "at 
risk". This "at risk" element is a critical 
factor in considering whether the 
account is the functional equivalent of 
capital. The ability of term subordinated 
debt to be used as capital to fund losses 
could be substantially reduced if the 
corporate credit union had the 
discretion to redeem such debt without 
NCUA's permission. Term subordinated 
debt does not have priority over the 
NCUSIF and MCSD accounts. 

Section 704.3 Planning: Strategic and 
Business Plans 

In response to continued objections to 
the requirement that corporate credit 
unions have strategic and business 
plans, thcTNCUAB wishes to emphasize 
again that such plans are vital to the 
success of a corporate credit union and 
are appropriately included in the 
regulation. The regulation establishes a 
brdad framework for strategic and 
business plans; examiners will 
determine whether the corporate credit 
union has developed meaningful policies 
and procedures consistent with the 
requirements. In addition, NCUA will be 
developing a section of the Corporate 
Examiner's Guide on this issue. 

Section 704.4 Asset/liability 
Management 

In response to comments, the NCUAB 
wishes to clarify that a corporate credit 
union will be expected to develop asset/ 
liability policies, procedures, and 
reports in relation to the degree of 
interest-rate risk and liquidity risk it 
undertakes. A corporate credit union 
with variable maturity instruments i 9 
expected to implement sophisticated 
procedures to control interest-rate risk 
and to provide reports to its board of 
directors regarding these controls. In 
general, a higher standard will be 
expected of a corporate credit union that 
elects to manage interest-rate risk than 
one which chooses to eliminate it 
through strict matching of the sources 
and uses of its funds. 

Section 704.6 Investment 

The NCUAB has declined to adopt a 
suggestion to drop the word 
"diversification" after "risk" in 


paragraph (a)(1). The word has been 
retained to emphasize the need for 
corporate credit unions to achieve 
adequate diversification of instruments 
and issuers. The expanded investment 
authority provided under this regulation 
should facilitate risk diversification of 
corporate credit union investment 
portfolios. The ability of corporate credit 
unions to apply individually for 
additional investment authority will also 
permit increased diversification. The 
degree of diversification is dependent on 
the amount of risk a corporate credit 
union has assumed and how well that 
risk is controlled. 

In response to a request to permit 
corporate credit unions to invest in bank 
notes, the NCUAB notes that it has 
taken the position that section 107(8) of 
the FCU Act. 12 U.S.C. 1757(8), 
authorizes FCUs to purchase bank notes 
that constitute "deposits" for the 
purposes of the Federal Reserve Board's 
Regulation D (see 12 CFR part 204; see 
also NCUA Investment Report Number 
7, dated February 1991). Thus, such 
investments are authorized under 
paragraph (b)(2)(i). 

A number of commenters suggested 
changes to the proposed rating and 
divestiture requirements for asset- 
backed securities set forth in paragraph 
(b)(2)(v). Since asset-backed securities 
are relatively new investment 
instruments, the NCUAB believes they 
should be subject to higher rating 
standards than corporate and bank debt. 
However, because corporate and bank 
securities are not collateralized, the 
NCUAB has risk-weighted asset-backed 
securities with maturities of 3 years or 
less at 20 percent and corporate and 
bank debt at 100 percent. 

At the suggestion of a commenter, and 
for diversification purposes, the term 
"issuer" in paragraph (b)(2)(v)(B) has 
been changed to "security or trust". To 
be considered a proper asset-backed 
security for the purposes of this 
paragraph, however, there should be a 
clear and legal separation of the 
business interests of the issuer from the 
trust. 

A number of commenters argued that 
the CMO/REMIC average life test in 
paragraph (b)(2)(vi)(A) was too 
restrictive, particularly compared with 
the test set forth in part 703 for such 
investments for natural person credit 
unions. In light of the more stable 
liabilities of natural person credit 
unions, the NCUAB believes that it is 
appropriate for them to use a less 
restrictive average life test. The NCUAB 
also has clarified that industry 
consensus prepayment models must be 
used in computing the average life of a 
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prospective investment. Such models 
are the best mechanisms for providing 
consistent testing of average lives. Any 
models that utilize the average of the 
prepayment estimates of several major 
dealers for the mortgage collateral under 
review will satisfy this requirement. The 
NCUAB has also clarified that the 
average life test must apply at the time 
of purchase and on any subsequent 
review date. Also, the anticipated rate 
of prepayment must remain constant 
over the remaining life of the mortgage 
collateral. Finally, the NCUAB has 
deleted the provision exempting a 
CMO/REM1C from the limitations of the 
average life test if the security was 
purchased as an investment of reserves 
and undivided earnings. The NCUAB 
believes that reserves and undivided 
earnings should be used to offset all 
risks that credit unions may incur. 

The NCUAB wishes to clarify that the 
"matching" referred to in paragraphs 
(b)(2)(vi) (A) and (B) refers to reducing a 
liability when principal payments are 
received on a corresponding investment, 
such that the balance of the liability 
mirrors the balance of the asset. This 
can also be done for multiple 
investments with matching liabilities. 
This practice effectively transfers the 
prepayment and extension risks to the 
member credit union. 

In response to comments, the NCUAB 
has modified the divestiture requirement 
for downgraded CMOs/REMICs. Instead 
of requiring that any downgraded CMO/ 
REMIC be divested, paragraph 
(b)(2)(vi)(C) now requires divestment 
only where the amount invested in such 
instruments exceeds 5 percent of capital. 

Forty commenters objected to 
proposed paragraph (b)(2)(yi)(E)’s 
limitation of a corporate credit union’s 
total investment in CMO/REMIC 
securities to 30 percent of its shares and 
capital. 

Commenters suggested that the 
limitation could diminish the rate of 
return on investments in corporate 
credit unions, encouraging member 
credit unions to seek higher returns 
through riskier investments elsewhere. 
They also suggested that the limitation 
could result in corporate credit unions 
taking on more credit, prepayment, and 
extension risks. Commenters argued 
that while it is logical to control credit 
risk by establishing a limitation based 
on percentage of net assets, it is not 
logical to attempt to limit interest rate, 
extension, and prepayment risk using 
the same vehicle. It was suggested that 
these risks would be addressed by the 
new "shock test". 

Persuaded by the commenters’ 
concerns, the NCUAB has removed the 
30 percent limitation. The NCUAB 


emphasizes, however, that a corporate 
credit union with significant 
concentrations of assets in variable 
maturity instruments such as CMOs/ 
REMICs and asset-backed securities 
will be expected to have controls (such 
as portfolio modeling capabilities) to 
measure risk and to support its asset/ 
liability strategy. The corporate credit 
union will be required to demonstrate 
that sufficient controls have been 
implemented to limit interest-rate risk 
under any possible scenario. 

The NCUAB has modified paragraph 
(d), which addresses divestiture time 
frames. The proposed regulation 
required that investments be divested 
upon being downgraded below the 
minimum credit ratings allowable. The 
final regulation is broader, however, 
requiring divestiture of any investment 
that does not comply with the 
requirements of the regulation. The 
change recognizes that not all of the 
requirements in the regulation relate to 
credit ratings. 

One commenter suggested, generally, 
that divestiture be required only when 
all SEC-recognized rating agencies have 
downgraded the investment The 
NCUAB has declined to adopt this 
suggestion, believing that it would 
require a corporate credit union 
unnecessarily to subscribe to all rating 
agencies. Instead, divestiture will be 
required if a rating agency that was 
relied upon at the time of purchase 
lowers its rating below the minimum 
required in this regulation. 

Section 704.7 Lending 

In response to comments, paragraphs 
(b)(2) and (b)(3) have been combined, 
providing that the aggregate amount of 
loans to non credit union members and 
to CUSOs shall not exceed 15 percent of 
capital. In addition, loans resulting from 
loan participation agreements with other 
corporate credit unions have been 
excluded from the 25 percent limitation 
for loans to credit unions that are not 
members of the corporate credit union. 

Section 704.8 Borrowing 

Although a number of commenters 
objected to any restriction on credit 
union borrowing, the NCUAB believes 
that in light of the increased sources of 
liquidity for credit unions and their 
current excess liquidity, unlimited 
borrowing authority is not needed. 
However, the paragraph has been 
modified to provide that a corporate 
credit union can borrow up to 50 percent 
of its shares and capital or 10 times its 
capital, whichever is greater. CLP 
borrowings and member reverse 
repurchase agreements have been 
excluded from those limits. Corporate 


credit unions can be assured of timely 
action on requests to exceed the 
borrowing limits. 

Section 704.9 Services 

In response to comments, the NCUAB 
has removed the requirement that a 
corporate credit union have written 
agreements with users of its services. 

The NCUAB considers it sound business 
practice, however, for corporate credit 
unions to have contracts with users 
where there is a potential for liability, 
such as with wire transfers. Examiners 
will ensure that contracts are in place in 
such situations. 

Section 704.10 Fixed Assets • 

Over the objections of a few 
commenters, the NCUAB continues to 
believe that the 15 percent limitation is 
appropriate for corporate credit unions. 
On the rare occasion that additional 
authority is necessary, the regulation 
provides a means for corporate credit 
unions to seek relief. 

Section 704.11 Corporate Reserves 

In response to comments, paragraph 
(a)(1) has been amended to require 
corporate credit unions to submit their 
capital plans to the Director. Office of 
Examination and Insurance, rather than 
to the regional director. The language 
"prior to payment of dividends" has 
been dropped from paragraph (f). since 
dividends on certain accounts are 
calculated and paid daily. However, the 
regulation still requires a monthly 
calculation of the ratio of capital to risk- 
weighted assets. At the suggestion of 
one commenter, corporate credit union 
assets and their accompanying weights 
are set forth in an appendix to the 
regulation, rather than in paragraph (g). 

Two commenters stated that the 
proposed 0 percent risk-weight for 
balances due from a Federal Reserve 
Bank wrongly assumes that all checks 
are collected through the Federal 
Reserve System. They noted that many 
corporate credit unions have established 
local clearinghouse or direct 
presentment arrangements which 
bypass the Federal Reserve and 
recommended that this category be 
amended to include those arrangements. 
The NCUAB declines to modify this 
aspect of the risk-weight scheme, 
however, until it is demonstrated that 
the alternative arrangements are as risk¬ 
free as balances due from a Federal 
Reserve Bank. 

Seventeen commenters recommended 
that corporate obligations, repurchase 
agreements, and loans to credit unions 
be risk-weighted at 20 percent. The 
NCUAB continues to believe that 
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corporate obligations should be risk- 
weighted at 100 percent and notes that 
the other federal regulatory agencies 
risk-weight such obligations at 100 
percent. The NCUAB agrees, however, 
that repurchase agreements and secured 
loans to credit unions should be risk- 
weighted at 20 percent and has modified 
the regulation accordingly. Corporate 
credit unions are reminded that 
repurchase agreements are permissible 
only if the collateral consists solely of 
securities that corporate credit unions 
are authorized to invest in. Any loan to 
a credit union that is only partially 
secured shall be 100 percent risk- 
weighted. 

The NCUAB agrees with one 
commenter that the risk-weighting of 
asset-backed securities should be based 
on the remaining average life rather 
than average life at the time of purchase 
and has amended the regulation 
accordingly. Although the other 
regulatory agencies weight asset-backed 
securities at 100 percent, the NCUAB 
believes that in light of their AAA 
ratings and short average lives, these 
collateralized instruments present little 
risk of default and justify lower weights. 

Several commenters questioned the 
need for required reserve transfer 
Category 1 under paragraph (k). The 
NCUAB believes that the 25 basis point 
reserve transfer requirement is needed 
until a corporate credit union can submit 
its reserve plan to the Director, Office of 
Examination and Insurance. The 
approved capital plan will address 
specific capital and growth issues of the 
corporate credit union. 

The NCUAB agrees with two 
commenters that a transition period to 
implement the new reserving system is 
needed. Accordingly, while corporate 
credit unions will be expected to comply 
with the primary capital ratios on the 
effective date of this regulation, they 
will have until January 1,1994, to 
comply with the total capital 
requirements. The NCUAB believes that 
these are reasonable timeframes for the 
transition from the previous reserving 
system. The NCUAB will work with 
corporate credit unions that have 
difficulty meeting the new minimum 
capital requirements. 

Section 704.12 Representation 

Thirty-seven commenters addressed 
this section. Eight supported paragraph 
(a), several stating that rather than just 
three directors, the majority should be 
independent Twenty-seven commenters 
were opposed to some aspect of 
paragraph (a), generally arguing that it 
was undemocratic. Many of those 
commenters supported the concept of 
open, independent elections, but almost 


all were strongly opposed to excluding 
affiliated organizations from the 
nominating committee. 

The NCUAB has carefully evaluated 
each of the comments concerning 
paragraph (a) and has determined not to 
restrict the appointment of the 
nominating committee beyond the 
procedures set forth in the corporate 
credit union’s bylaws. It is expected, 
however, that the nominating committee 
will be appointed in such a manner as to 
represent the interests of the entire 
membership. Corporate credit unions 
should look to the NCUA publication, 
Federal Credit Union Bylaw 
Amendments and Guidelines (NCUA 
8001A), for guidance regarding 
nominations by petition and mail 
balloting. The Director, Office of 
Examination and Insurance, and the 
regional directors will assist corporate 
credit unions in complying with the 
requirements of paragraph (a). 

While five commenters supported the 
recusal provision set forth in paragraph 
(c), twenty-one were opposed to it. Most 
of the latter stated that it was 
inappropriate for any member of the 
board of directors or a committee to be 
disqualified, except for a direct conflict 
of interest where personal gain could be 
realized. A number stated that if a 
corporate credit union opts for a "fully 
democratic" election process, the 
recusal provision should not be 
applicable. Five commenters stated that 
the recusal provision was contrary to 
state law, the Model Business 
Corporation Act. and case law, where 
transactions between corporations 
having common directors are voidable 
only if they are actually unfair, not if 
they merely appear to be unfair. 

Another commenter objected to the 
inclusion of paid employees in the 
recusal provision and to the requirement 
that a disqualified director leave the 
room during all consideration of any 
pecuniary interest of any affiliated % 
entity. 

The NCUAB shares some of the 
concerns of the commenters and has 
extensively rewritten this paragraph. 
Matters involving personal pecuniary 
interest have been separated from 
matters involving the representation of 
member credit unions and affiliated 
organizations. In situations involving 
personal pecuniary interests, directors, 
officers, agents, and employees must 
recuse themselves. In situations 
involving pecuniary interests of 
corporations, partnerships, or 
associations in which directors, officers, 
agents, and employees have interests, 
those individuals must recuse 
themselves on material matters. If all 
directors have recused themselves, the 


matter must be voted upon by the 
membership. In situations not 
considered material, interested parties 
are not required to recuse themselves, 
but full disclosure must be made to the 
membership. The recusal provision is 
not intended to prevent employees from 
preparing and presenting information 
needed by the directors to render 
informed decisions. 

In situations involving pecuniary 
interests of corporations, partnerships, 
or associations in which committee 
members have interests, those 
individuals must recuse themselves on 
all matters. If all committee members 
have recused themselves, the matter 
must be voted upon by the board of 
directors. 

In response to comments, the NCUAB 
has deleted proposed paragraph (d), 
which prohibited natural person 
members from voting on issues 
pertaining to the corporate credit union. 
It has been long-standing NCUA policy 
that all members of a credit union be 
afforded the right to vote. Accordingly, 
natural person members of corporate 
credit unions shall retain this right. 

Since corporate credit unions must now 
terminate all natural person 
memberships above the minimum 
required by state or federal law to 
charter and operate a corporate credit 
union, the voting strength of natural 
person members’ will be minimal. 

Section 704.16 Effective Date 

The NCUAB is implementing the 
effective dates that were proposed, 
believing that most corporate credit 
unions will be able to comply with the 
regulation within the prescribed 
timeframes. Corporate credit unions 
have until January 1,1994, to comply 
with the minimum 8 percent total capital 
ratio requirement, which should be 
enough time to structure MCSD 
accounts. If there are problems in getting 
state laws amended, the NCUAB will 
consider reasonable waiver requests. 
After considering the suggestion of a 
commenter. the NCUAB has concluded 
that a corporate credit union need only 
be in substantial compliance with the 
regulation before being permitted to use 
the additional investment powers. The 
Director, Examination and Insurance, 
will determine whether a corporate 
credit union is in substantial compliance 
with the regulation. 

Part 741 — (Amended) 

The language "and applicable state 
laws and regulations" was added to 
paragraphs (9](a)(3) and (9)(b)(3) to 
clarify that state-chartered corporate 
credit unions cannot make investments 
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authorized in part 704, unless permitted 
by their state laws and regulations. 

Miscellaneous 

In response to suggestions, the 
NCUAB has determined that waiver 
requests should be processed through 
the Office of Examination and Insurance 
rather than the regional offices. The 
NCUAB’8 authority to determine 
whether or not a waiver should be 
granted may be delegated. 

Regulatory Procedures 

Regulatory Flexibility Act 

The NCUA Board certifies that this 
final rule will not have a significant 
impact on a substantial number of small 
credit unions (those under $1 million in 
assets) because the rule applies only to 
federally insured corporate credit 
unions, which number 33 nationally. All 
corporate credit unions have assets well 
in excess of $1 million. Accordingly, the 
NCUA Board has determined that a 
Regulatory Flexibility Analysis is not 
required. 

Paperwork Reduction Act 

This final rule contains a requirement 
for the collection of additional 
information and a maintenance of 
documentation by a federally insured 
corporate credit union. The regulation 
requires that each corporate credit union 
maintain a written strategic plan with 
goals and objectives to support the 
strategic plan, written policies, monthly 
monitoring reports, appropriate business 
plans and that federally insured state- 
chartered corporate credit unions obtain 
a CPA audit. Written investment and 
funds management policies. CPA audits 
and several monitoring reports are now 
required by the Corporate Credit Union 
Network Standards and Guidelines, by 
which the corporate credit unions 
voluntarily regulate themselves. Other 
requirements, such as loan policies, are 
being done under standard business 
practices. Several of the reports that will 
be required by this regulation will not 
add significantly to the paperwork 
burden, since they are currently being 
prepared by corporate credit unions. 

Paperwork requirements w ill be 
submitted to the Office of Management 
and Budget for review under the 
Paperwork Reduction Act. Written 
comments on these requirements should 
be forwarded directly to the OMB Desk 
Officer at the following address: OMB 
Reports Management Branch, New 
Executive Office Building, room 3203. 
Washington, DC 20530, ATTN: Jerry 
Waxman. A notice of OMB approval 
will be published in the Federal Register 
once it is received. 


Executive Order 12672 

Executive Order 12812 requires NCUA 
to consider the effect of its actions on 
state interests. It states that: “Federal 
action limiting the policy-making 
discretion of the states should be taken 
only where constitutional authority for 
the action is clear and certain, and the 
national activity is necessitated by the 
presence of a problem of national 
scope/* The issue of corporate credit 
unions and their risks to federally 
insured credit unions are concerns of 
national scope. This regulation haB been 
enacted in order to enable NCUA and 
the NCUSIF to have an operable 
mechanism m place to ensure the safety 
and soundness of federally insured 
credit unions. This regulation will apply 
to all federally insured corporate credit 
unions. The NCUA Board believes that 
the protection of the National Credit 
Union Share Insurance Fund warrants 
these new restrictions and that the 
increased restrictions in the Final 
amendments will not unduly burden 
federally insured state-chartered 
corporate credit unions. This rule does 
not impose additional costs or burdens 
on the states, nor does it affect the 
state’s ability to discharge traditional 
state government functions. The benefits 
provided and protection afforded by the 
NCUSIF are the same for federally 
insured state-chartered corporate credit 
unions as for federally, chartered 
corporate credit unions. It is protection 
afforded through a federal system. The 
responsibility for administering that 
system lies with the NCUA Board. The 
NCUA Board believes that all federally 
insured corporate credit unions should 
be subject to the same requirements. 

The NCUA Board, pursuant to Executive 
Order 12612, has determined that this 
rule may have an occasional direct 
effect on the states, on the relationship 
between the national government and 
the states, or on the distribution of 
power and responsibilities among the 
various levels of government. Further, 
the rule may supersede provisions of 
state law or regulation concerning 
federally insured state-chartered 
corporate credit unions which do not 
substantially meet the requirements of 
part 704. However, the potential risk to 
the NCUSIF without these changes 
justifies them. 

List of Subjects 

12 CFR Port 704 

Credit unions. Reporting and 
recordkeeping requirements. 


12 CFR Part 741 

Bank deposit insurance. Credit unions. 
Reporting and recordkeeping 
requirements. 

By the National Credit Union 
Administration Board on May 7,1992. 

Becky Baker. 

Secretary of the Board. 

For the reasons set forth in the 
preamble. 12 CFR part 704 is revised as 
follows: 

PART 704—CORPORATE CREDIT 
UNIONS 

Sec. 

704.1 Scope. 

704.2 Definitions. 

704.3 Planning: Strategic and Business 
Plans. 

704.4 Asset/Liability Management 

704.5 Capital Coals. Objectives and 
Strategies. 

704.8 Investment. 

704.7 Lending. 

704.8 Borrowing. 

704.9 Services. 

704.10 Fixed Assets. 

704.11 Corporate Reserves. 

704.12 Representation. 

704.13 Annual Audit. 

704.14 Contracts/Written Agreements. 

704.15 State-Chartered Corporate Credit 
Unions. 

704.18 Effective Date. 

Appendix A—Summary' of Risk Weights and 
Risk Categories for Corporate Credit Unions. 

Appendix B—Off-balance Sheet Credit 
Conversion Factors. 

Appendix C—U.S. Government Obligations. 
Agencies, and Government-sponsored 
Corporations and Enterprises. 

Authority: 12 U.S.C. 1762,1766(a). 1781 and 
1789. 

§ 704.1 Scope. 

This part establishes special rules for 
all federally insured corporate credit 
unions and grants certain additional 
authorities to federal corporate credit 
unions. Except to the extent that they 
are inconsistent with this part, other 
provisions of NCUA's Rules and 
Regulations (12 CFR part 700 et seq.) 
and the Federal Credit Union Act apply 
to federally chartered corporate credit 
unions and federally insured state- 
chartered corporate credit unions to the 
same extent that they apply to other 
federally chartered and federally 
insured state-chartered credit unions, 
respectively. 

£704.2 Definitions. 

Affiliated organization means: 

(1) An organization with which the 
corporate credit union shares facilities, 
personnel, equipment, or services: or 
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(2) An organization which is at least 
20 percent owned or controlled by an 
organization with which the corporate 
credit union shares services, facilities, 
personnel, or equipment. 

Asset-backed securities (ABS) means 
all securities supported by installment 
loans or leases or by revolving lines of 
credit. This definition excludes those 
securities referred to in the financial 
markets as mortgage-backed securities 
(MBS) which includes collateralized 
mortgage obligations (CMOs) and real 
estate mortgage investment conduits 
(REMICs). 

Average daily assets means the daily 
average of net assets calculated on the 
basis of assets at the close of each day 
in the period. 

Average life means the weighted 
average time to principal repayment 
with the amount of the principal 
paydowns (both scheduled and 
unscheduled) as the weights. 

Capital means the total of all 
corporate reserves (regular or statutory 
reserves, as applicable), all undivided 
earnings, net income, and membership 
capital share deposit (or equivalent) 
accounts. 

Capital of a broker/dealer means the 
sum of stockholder equity plus 
subordinated debt which qualifies as 
capital for regulatory purposes. 

Claims means loans or other debt 
obligations. 

Commitments means any 
unconditional arrangement that 
obligates a corporate credit union to 
extend credit in the form of loans or 
lease financing receivables; to purchase 
loans, securities or other assets; or to 
participate in loans and leases. 
Commitments also include overdraft 
facilities, revolving credit, home equity, 
and mortgage lines of credit, and similar 
transactions. An obligation is 
conditional if the corporate credit union 
is not automatically obligated to extend 
funds. 

Corporate credit union means a credit 
union that: 

(1) Is operated primarily for the 
purpose of serving other credit unions; 

(2) Is designated by the National 
Credit Union Administration as a 
corporate credit union; and 

(3) Limits natural person members to 
the minimum required by state or 
federal law to charter and operate the 
credit union. 

Corporate reserves means regular or 
statutory reserves, as applicable, 
excluding all valuation allowances 
established to meet the full and fair 
disclosure requirements of 5 702.3 of this 
chapter. 

Credit equivalent amounts means the 
face amount of each off-balance sheet 


item multiplied by a credit conversion 
factor outlined in Appendix B. 

Credit union service organization 
(CUSO) means an organization that: 

(1) Exists primarily to meet the needs 
of credit unions; and 

(2) Engages only in business activities 
relating to the daily operations of the 
credit unions it serves or provides 
services associated with the routine 
operations of credit unions. 

Expected maturity means the date on 
which all remaining principal amounts 
of an instrument or bond are anticipated 
to be paid off on the basis of projected 
payment assumptions. 

Federally issued CMO/REMIC means 
a CMO or REMIC which is issued by a 
U.S. Government agency or a U.S. 
Government-sponsored corporation or 
enterprise. 

Foreign bank means an institution 
which is organized under the laws of a 
country other than the United States, 
which is engaged in the business of 
banking, and which is recognized as a 
bank by the banking supervisory 
authority of the country in which it is 
organized. 

Material means an amount that 
exceeds 5 percent of the corporate credit 
union's capital. 

Membership capital share deposit 
(MCSD) account means a share, or 
deposit, or other account that: 

(1) Is established, at a minimum, as a 
12-month notice account; 

(2) Is limited to members; 

(3) Is not subject to share insurance 
coverage by the National Credit Union 
Share Insurance Fund (NCUSIF) or other 
deposit insurers; and 

(4) In the event of liquidation of the 
corporate credit union, is payable only 
after satisfaction of all liabilities of the 
liquidation estate, including uninsured 
obligations to shareholders and the 
NCUSIF. 

In any event, an MCSD account shall 
not be repayable until notice that the 
account holder credit union intends to 
withdraw funds from the corporate 
credit union, except in the case of a 
credit union that is placed into 
liquidation, is purchased and assumed, 
or is merged. MCSD accounts cannot be 
used to pledge borrowings. Corporate 
credit unions that issue MCSD accounts 
shall disclose, at least annually to their 
members, the terms and conditions 
under which such accounts are issued. 

Member reverse repurchase 
transaction means an integrated 
transaction in which a corporate credit 
union purchases a security from one of 
its member credit unions under 
agreement by that member credit union 
to repurchase the same security at a 


specified time in the future. The 
corporate credit union then sells that 
same security, on the same day, to a 
third party, under agreement to 
repurchase it on the same date on which 
the corporate credit union is obligated to 
return the security to its member credit 
union. 

Net assets means total assets less 
Central Liquidity Facility (CLF) stock 
subscriptions. CLF loans guaranteed by 
the NCUSIF, U.S. Central CLF 
certificates, and member reverse 
repurchase transactions. 

Non credit union member means any 
member of a corporate credit union that 
is not chartered or licensed as a credit 
union. 

Original maturity means the length of 
time between the date when a 
commitment is issued and the earliest 
date on which the corporate credit union 
can unconditionally cancel the 
commitment. 

Other reserves means reserves other 
than corporate reserves. 

Primary capital means all corporate 
reserves and undivided earnings. 

Privately issued CMO/REMIC means 
a CMO or REMIC that qualifies as a 
permissible investment for a federal 
credit union pursuant to the provisions 
of section 107(15)(B) of the Federal 
Credit Union Act. 

Risk-based capital means the total of 
primary capital and secondary capital 
(up to 100 percent of primary capital). 

Risk-weighted assets means the sum 
of total balance sheet assets and off- 
balance sheet credit equivalent amounts 
multiplied by their appropriate risk- 
weights. 

SEC-recognized rating agency means 
any firm recognized by the Securities 
and Exchange Commission (SEC) as 
qualified to assign risk ratings to various 
instruments required to be registered 
with the SEC. 

Secondary capital means MCSD or 
equivalent accounts (except for MCSD 
accounts owned by other corporates 
unless the MCSD account is held by a 
corporate whose members are primarily 
other corporates and organizations 
recognized under section 501(c)(6) of the 
Internal Revenue Code), allowance for 
loan and lease losses up to a maximum 
of 1.25 percent of risk-weighted assets, 
and term subordinated debt weighted by 
remaining maturity as indicated: 

(1) 5 years or more until maturity—100 
percent; 

(2) 4 to less than 5 years until 
maturity—80 percent; 

(3) 3 to less than 4 years until 
maturity—60 percent; 

(4) 2 to less than 3 years until 
maturity—40 percent; 
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(5) 1 to less than 2 years until 
maturity—20 percent; and 

(6) Less than 1 year remaining 
maturity—0 percent 

MCSD Accounts upon which the 
account holder has given the corporate 
credit union notice of intent to withdraw 
may no longer be considered secondary 
capital. 

Speculative activities means the use 
of forwards, options, futures, or similar 
activities other than when used to 
reduce interest rate risk. 

Term subordinated debt means debt 
of a corporate credit union that: 

(1) Is unsecured; 

(2) Is not a deposit; 

(3) Is not insured by the National 
Credit Union Administration; 

(4) Is subordinated to general 
creditors and claims of depositors; 

(5) Has an original maturity of at least 
7 years; 

(0) Is not redeemable prior to maturity 
except with the approval of NCUA: 

(7) Is ineligible as collateral for a loan; 
and 

(8) Is represented by a debt 
instrument which clearly states that it 
will absorb losses. 

Undivided earnings means all forms 
of retained earnings, except; 

(1) Corporate reserves (regular or 
statutory reserves, as applicable); and 

(2) Valuation allowances established 
to meet the full and fair disclosure 
requirements of section 702.3 of this 
chapter. 

United States depository institutions 
means offices or branches (foreign and 
domestic) of federally insured banks 
and depository institutions chartered 
and headquartered in the United States. 
Puerto Rico, and U.S. territories and 
possessions. This includes banks, 
mutual or stock savings banks, savings 
or building and loan associations, 
cooperative banks, credit unions, 
international banking facilities of 
domestic depository institutions, and 
U.S. chartered depository institutions 
owned by entities outside of the United 
States. 

United States Government or its 
agencies means the United States 
Government or Instrumentalities of the 
United States whose debt obligations 
are fully and explicitly guaranteed as to 
the timely payment of principal and 
interest by the full faith and credit of the 
United States Government (see 
appendix C to this part). 

United States Government-sponsored 
corporations and enterprises means 
agencies originally established or 
chartered to serve public purposes 
specified by Congress, but whose 
obligations are not explicitly guaranteed 


by the full faith and credit of the United 
States Government (see appendix C to 
this part). 

$ 704.3 Planning: Strategic and Business 
Plans. 

(a) The board of directors of a 
corporate credit union shall adopt a 
strategic plan with appropriate 
objectives and goals. This plan will be 
reviewed periodically during the year to 
determine that the goals are being 
accomplished. At least annually, the 
strategic plan will be reviewed and 
updated. 

(b) A business plan will be prepared 
for any material expenditure in fixed 
assets, new products and services, or 
investments in a CUSO. 

5 704.4 Asset/Liability Management 

(a) General . Corporate credit unions 
shall develop and implement 
comprehensive written funds 
management policies. 

(b) Monitoring. Corporate credit 
unions shall prepare monthly reports 
showing the degree of mismatch 
between the sources and uses of funds 
for the various timeframes. 

i 704.5 Capital Goals, Objectives and 
Strategies. 

(a) General. Corporate credit unions 
shall adopt formal written goals (both 
long-term and short-term), objectives 
and strategies, including a budgetary 
process, for the building of capital. 

(b) Impact study. Where a proposed 
new service or program, purchase or 
lease of a fixed asset, or investment in 
or loan to a CUSO has a material effect 
on a corporate credit union, the 
corporate credit union shall perform a 
cost/benefit analysis of the activity and 
a study of its impact on the capital 
position of the corporate credit union. 

(c) Monitoring. Management will 
establish monitoring standards and 
procedures to periodically review and 
reassess the capital position of the 
corporate credit union and will 
document the review. 

$ 704.6 Investment 

(a) Policies. A corporate credit union 
shall develop written investment 
policies which address, at a minimum: 

(1) Risk diversification: 

(2) Funds management strategies; 

(3) Approved investment issuers, 
instruments, credit limits, credit ratings, 
and list of permissible institutions; 

(4) Approved list of broker/dealers; 

(5) Authorization of and limitations on 
persons/commit tees making 
investments; and 

(0) Procedures to periodically evaluate 
the quality of the investment portfolio. 

(bj Limitations. 


(1) Credit Union Service 
Organizations (CUSOs). The aggregate 
of all investments in CUSOs shall not 
exceed 15 percent of o corporate credit 
union's capital unless permission is 
obtained from the National Credit Union 
Administration Board (NCUAB). A 
corporate credit union is prohibited from 
utilizing CUSO authority to acquire 
control, directly or indirectly, of another 
financial institution, or to invest in 
shares, stocks or obligations of another 
financial institution, insurance company, 
trade association, liquidity facility, or 
similar organization. Except to the 
extent that they are Inconsistent with 
this paragraph, a corporate credit union 
investing in a CUSO shall adhere to the 
applicable provisions of paragraphs (c) 
through (e) of 9 701.27 of this chapter. 

(2) Other Investments. Corporate 
credit unions shall be limited to the 
following additional investments: 

(i) Investments authorized by sections 
107(7), 107(8). and 107(15) of the Federal 
Credit Union Act and part 703 of this 
chapter, except where those authorities 
are inconsistent with other limitations of 
this section; 

(11) Deposits in state banks, trust 
companies, and mutual savings banks 
not domiciled in the state in which the 
corporate credit union does business; 

(iii) Deposits in. the sale of Federal 
Funds to. and debt obligations of foreign 
banks subject to the following 
requirements: 

(A) The bank must have assets of at 
least US$ 20 billion, and the investment 
must be rated not lower than A-l (or 
equivalent) for short-term (initial 
maturity of 1 year or less) investments 
by an SEC-recognized rating agency, 
and not lower than AA- (or equivalent) 
for long-term (initial maturity over 1 
year) investments. Short-term 
investments downgraded below A-2 (or 
equivalent) and long-term investments 
downgraded below A- (or equivalent) 
by the same rating agency used when 
the investment was purchased, if 
material in amount, shall be divested; 

(B) The investment shall be 
denominated in United States dollars: 

(C) The country In which the issuing 
bank is organized shall be rated AAA 
(or equivalent) for political and 
economic stability by an SEC recognized 
rating agency; and 

(D) Aggregate investments in any 
single foreign bank are limited to not 
more than 5 percent of the corporate 
credit union's net assets; 

(iv) Debt obligations of U.S. bank 
holding companies and other U.S. 
chartered corporations rated not lower 
than A-l (or equivalent) for short-term 
investments (initial maturity of 1 year or 
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less) by an SEC-recognized rating 
agency and not lower than AA- (or 
equivalent) for long-term investments 
(initial maturity over 1 year). Short-term 
investments downgraded below A-2 (or 
equivalent) and long-term investments 
downgraded below A- (or equivalent) 
by the same rating agency used when 
the investment was purchased, if 
material in amount shall be divested 
The total investment in the obligations 
of any single issuer shall not exceed 5 
percent of the corporate credit union’s 
net assets. This authority does not apply 
to debt obligations that are convertible 
into the stock of the corporation or 
holding company; 

(v) Asset-backed securities subject to 
the following requirements: 

(A) rated not lower than AAA (or 
equivalent) by an SEC-recognized rating 
agency; 

(B) limited to a maximum of 5 percent 
of the corporate credit union's net assets 
for any single security or trust; and 

(C) having an average life at the time 
of purchase not to exceed 5 years. 
Asset-backed securities downgraded 
below AA- (or equivalent) by the same 
rating agency used when the investment 
was purchased, if material in amount, 
shall be divested; 

(vi) Federally issued CMOs/REMICs 
and privately issued CMOs/REMICs as 
defined in Section 3(a)(41) of the 
Securities Exchange Act of 1934. CMOs 
and REMICs are limited further as 
follows: 

(A) Fixed-rate. An investment in a 
fixed rate CMO/REMIC must have an 
average life at the time of purchase and 
on subsequent review dates not to 
exceed 5 years given an immediate 
increase of 300 basis points in mortgage 
loan commitment rates assuming market 
interest rates and prepayment speeds at 
the time the tests are applied. Industry 
consensus prepayment models will be 
used in computing the’average life. This 
limitation does not apply if principal 
payments of the investment are 
specifically matched to principal 
payments of the corresponding liability. 

(B) Variable-rate. If the CMO/REMIC 
has a variable interest rate with a cap. 
then the lesser of the highest interest 
rate cap or the final interest rate cap 
during the average life at the time of 
purchase must be at least 200 basis 
points above the rate of the 
corresponding liability that it is matched 
against This limitation does not apply if 
principal payments of the investment 
are specifically matched to principal 
payments of the corresponding liability. 

(C) Divestiture. Any CMO/REMIC 
security downgraded below AA- (or 
equivalent) by the same SEC-recognized 


rating agency U9ed when the investment 
was purchased, if material in amount, 
shall be divested 

(D) Issuer limitation. Privately-issued 
CMO/REMIC securities shall not exceed 
5 percent of the corporate credit union’s 
net assets for any single issuer. 

(vii) Additional investments provided 
the corporate credit union ha9 obtained 
permission from the NCUAB. 

(c) Exclusion. The requirements of this 
section to divest investments 
downgraded below the minimum 
acceptable ratings do not apply if the 
expected maturity for the downgraded 
investment is 3 months or less. 

(d) Divestiture timeframe . The 
corporate credit union has 10 business 
days to divest itself of any investment 
downgraded below the minimum credit 
ratings in this section or to request 
permission from the NCUAB to hold the 
investment Any investment acquired 
before the effective date of this 
regulation is not subject to this 
divestiture requirement 

§ 704.7 Lending. 

(a) Policies. A corporate credit union 
shall develop written loan policies 
which address, at a minimum: 

(1) Loan types and limits: 

(2) Documentation for each loan and 
line of credit; 

(3) Security; 

(4) Analysis of financial and 
operational data; 

(5) Monitoring standards; and 

(6) Review and reassessment of the 
credit quality of the borrower. 

(b) General. Each individual loan or 
line of credit limit will be determined 
after analyzing the financial and 
operational soundness of the applicant 
and the ability of the applicant to repay 
the loan. Loans are limited as follows: 

(1) Loans to member credit unions. 
The maximum aggregate amount in 
loans and approved lines of credit to 
any one member that is a credit union, 
excluding pass-through and guaranteed 
loans from the CLF and the NCUSIF and 
member reverse repurchase 
transactions, shall not exceed the 
corporate credit union’s capital or 10 
percent of the corporate credit union's 
shares and capital, whichever is greater; 

(2) Loans to members that are not 
credit unions . The aggregate amount of 
loans and lines of credit to credit union 
service organizations (CUSOs) and to 
members other than credit unions shall 
not exceed 15 percent of the corporate 
credit union's capital unless permission 
is obtained from the NCUAB. 

(3) Loons to credit unions that ore not 
members of the corporate. The 
aggregate amount of loans to other 
credit unions that are not members of 


the corporate shall not exceed 25 
percent of the corporate credit union's 
shares and capital. The maximum 
aggregate amount in loans and approved 
lines of credit to any one borrower, 
excluding pass-through and guaranteed 
loans from the CLF and the NCUSIF and 
member reverse repurchase 
transactions, shall not exceed the 
corporate credit union’s capital or 10 
percent of the corporate credit union's 
shares and capital, whichever is greater. 
Loans resulting from a loan participation 
purchased from another corporate credit 
union are excluded from this 25 percent 
limitation. 

(c) Participation Loans with other 
corporate credit unions. A corporate 
credit union is permitted to participate 
in a loan with another corporate credit 
union and must retain an interest of at 
least 5 percent of the face amount of the 
loan. The participation agreement may 
be executed at any time prior to. during, 
or after disbursement. 

(d) Prepayment penalties. If provided 
for in the loan contract a corporate 
credit union is authorized to assess 
prepayment penalties on loans made at 
fixed and variable rates to member 
credit unions or other organizations. 

§ 704.8 Borrowing. 

A corporate credit union may borrow 
up to 10 times capital or 50 percent of 
shares (excluding shares created by the 
use of member reverse repurchase 
agreements) and capital, whichever is 
greater. CLF borrowings and borrowed 
funds created by the use of member 
reverse repurchase agreements are 
excluded from this limit Additional 
borrowing authority can be obtained 
from the NCUAB. 

5 704.9 Services. 

A corporate credit union may provide 
services to its members involving 
investments, liquidity management, 
payment systems, and correspondent 
services, unless otherwise prohibited by 
the NCUAB. or. in the case of a state- 
chartered corporate credit union, 
prohibited by state law. The corporate 
credit union will maintain written 
agreements with vendors and other 
providers of services. 

§704.10 Fixed assets. 

(a) General. A corporate credit 
union's ownership in fixed assets shall 
be limited as described in Section 701.36 
of this chapter, except that in lieu of 
paragraphs (c)(1) through (4) of § 701.36. 
paragraph (b) of this section applies. 

(b) Investment in fixed assets. (1) No 
corporate credit union, without the prior 
written approval of the NCUAB. shall 
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invest in fixed assets where the 
aggregate of all such investments 
exceeds 15 percent of capital. 

(2) A corporate credit union shall 
submit requests to exceed the limitation 
of paragraph (b)(1) of this section to the 
Director, Office of Examination and 
Insurance. Requests shall be 
supplemented by such statements and 
reports as the Director. Office of 
Examination and Insurance may require. 
If the corporate credit union does not 
receive notification of the action taken 
on its request within 45 calendar days of 
the date the request was received by the 
Director, the corporate credit union may 
proceed with its proposed investment in 
fixed assets. If the NCUAB determines 
that the proposal will not adversely 
affect the corporate credit union, it will 
respond in writing and an aggregate 
dollar amount or percentage of total 
capital will be approved for investment 
in fixed assets. 

§ 704.11 Corporate reserves. 

(a) Minimum capital ratio. Each 
corporate credit union shall maintain a 
minimum ratio of risk-based capital to 
risk-weighted assets as follows: 

(1) Within 90 days of the effective 
date of this regulation, primary capital 
shall be at least 4 percent of risk- 
weighted assets, or the corporate credit 
union will develop and implement a 
plan acceptable to NCUA for achieving 
an adequate level of primary capital 
consistent with the provisions of this 
regulation. This plan shall be submitted 
to the Director. Office of Examination 
and Insurance. 

(2) By January 1,1994, total capital 
shall equal at least 8 percent of risk- 
weighted assets, or the corporate credit 
union will develop and implement a 
plan acceptable to NCUA for achieving 
an adequate level of capital consistent 
with the provisions of this regulation. 
This plan shall be submitted to the 
Director. Office of Examination and 
Insurance. 

(b) Exceptions. The NCUAB may 
modify a corporate credit union’s 
reserve requirements under special 
circumstances. 

(c) Components of risk-based capital. 
A corporate credit union’s qualifying 
capital base consists of primary and 
secondary capital of which at least 50 
percent shall be composed of primary 
capital. 

(d) Limitations. For purposes of 
calculating the amount of secondary 
capital, term subordinated debt shall not 
exceed 50 percent of secondary capital. 

(e) Procedures. Balance sheet assets 
and credit equivalent amounts for off- 
balance sheet items are assigned to a 
risk-weight category. The total dollar 


amount in each category shall be 
multiplied by the risk-weight assigned to 
that category. The sum of the categories 
comprises risk-weighted assets. 

(f) Frequency. Each corporate credit 
union shall calculate the ratio of capital 
to risk-weighted assets each month. A 
record of such calculation shall be 
maintained. 

(g) Risk-weights for balance sheet 
assets. Each balance sheet asset shall 
be assigned a risk-weight of 0 percent, 

20 percent, 50 percent, and 100 percent 
as indicated in appendix A to this part. 

(h) Other considerations. (1) An 
investment in the shares of a mutual 
fund is assigned to the risk category 
appropriate to the highest risk-weighted 
asset that the fund is permitted to hold. 

In addition, if the fund engages in 
speculative activities as defined in 

5 704.2, then investments in the fund will 
be assigned to the 100 percent risk 
category. 

(2) Accruals will be assigned the risk¬ 
weighting of the underlying asset that 
they represent. 

(i) Credit conversion factors for off- 
balance sheet items. Off-balance sheet 
items will risk-weighted each month 
using credit conversion factors as 
indicated in appendix B to this part. 

(j) Risk-based capital ratios. (1) The 
primary capital ratio is computed by 
dividing primary capital by total risk- 
weighted assets. 

(2) The total capital ratio is computed 
by dividing risk-based capital by total 
risk-weighted assets. 

(3) Month-end amounts will be used to 
calculate corporate credit union capital 
ratios. 

(k) Required reserve transfers. The 
amount that a corporate credit union is 
required to transfer or set aside in 
corporate reserves is based on both the 
corporate credit union’s primary and 
total capital ratios. Ranges of capital 
ratios have been established. These 
capital ratio ranges are then associated 
with 1 of 6 corresponding categories in 
determining the required reserve 
transfer. To qualify for a lower reserve 
transfer category, the capital ratios must 
fall in both the primary and total capital 
ratio ranges of the applicable category. 
The corporate credit union shall set 
aside an amount equal to the 
appropriate required reserve transfer 
percentage times the corporate credit 
union’s average daily assets for the 
transfer period times the number of days 
in the transfer period divided by 365. 
Until January 1,1994, transfers shall be 
based on the level of primary capital 
only. 

(l) Category 1 requires a corporate 
reserve transfer percentage of at least 25 
basis points of average daily assets 


when either the primary capital ratio is 
less than 4.0 percent or the total capital 
ratio is less than 8.0 percent. A 
corporate reserve transfer percentage 
greater than 25 basis points of average 
daily assets is required if needed to 
bring either or both of the capital ratios 
up to the minimum acceptable level, or 
the corporate credit union would have to 
obtain approval from the NCUAB to 
operate below the minimum capital 
levels. 

(2) Category 2 requires a corporate 
reserve transfer percentage of 20 basis 
points of average daily assets when the 
primary capital ratio is greater than 4.0 
percent and less than 6.0 percent or the 
total capital ratio is greater than 8.0 
percent and less than 9.0 percent. 

(3) Category 3 requires a corporate 
reserve transfer percentage of 15 basis 
points of average daily assets when 
either the primary capital ratio is greater 
than 6.0 percent and less than 8.0 
percent or the total capital ratio is 
greater than 9.0 percent and less than 
12.0 percent. 

(4) Category 4 requires a corporate 
reserve transfer percentage of 10 basis 
points of average daily assets when 
either the primary capital ratio is greater 
than 8.0 percent and less than 10.0 
percent or the total capital ratio is 
greater than 12.0 percent and less than 
15.0 percent. 

(5) Category 5 requires a corporate 
reserve transfer percentage of 5 basis 
points of average daily assets when 
either the primary capital ratio is greater 
than 10.0 percent and less than 12.0 
percent or the total capital ratio 
percentage is greater than 15.0 percent 
and less than 18.0 percent. 

(6) Category 6 requires a corporate 
reserve transfer percentage of 0 basis 
points when the primary capital ratio is 
greater than 12.0 percent and the total 
capital ratio percentage is greater than 
18.0 percent. 

(1) Corporate credit unions must 
provide reserves necessary for full and 
fair disclosure as specified in § 702.3 of 
the NCUA Rules and Regulations. 

§ 704.12 Representation. 

(a) Board representation. The board 
shall be determined as stipulated in the 
corporate credit union bylaws, provided 
that: 

(1) At least three directors are 
individuals who are not officers, 
directors, or employees of an affiliated 
organization; or 

(2) Steps must be taken to assure 
open, independent elections including 
the following: 

(i) The institution of a reasonable 
nomination by petition process; and 
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(ii) The use of mail balloting 
procedures (or equivalent procedures) in 
conducting elections to ensure that all 
members are provided an opportunity to 
participate in the election process. 

(b) Representatives of organizational 
members. A member credit union or 
affiliated non credit union member of a 
corporate credit union may appoint one 
of its members or officials as a 
representative to the corporate credit 
union. The representative shall be 
empowered to attend membership 
meetings, to vote and to stand for 
election on behalf of the member. No 
individual may serve as the 
representative of more than one 
organizational member in the same 
corporate credit union. 

(c) Recusal provision. (1) No director, 
committee member, officer, agent or 
employee of a corporate credit union 
shall in any manner participate in the 
deliberation upon or the determination 
of any question affecting his/her 
personal pecuniary interest. 

(2) No director, officer, agent, or 
employee shall in any manner 
participate in the determination of any 
material matter affecting the pecuniary 
interest of any corporation, partnership, 
or association (other than the corporate 
credit union) in which he/she has a 
direct or indirect interest. 

(3) In the event of the disqualification 
of any directors, by operation of 
paragraphs (c) (1) or (2) of this section, 
the remaining qualified directors present 
at the meeting, if constituting a quorum 
with the disqualified directors, may 
exercise, by majority vote, all the 
powers of the board with respect to the 
matter under consideration. Where all of 
the directors are disqualified, the matter 
must be decided by the members of the 
corporate credit union. 

(4) No committee member shall in any 
manner, directly or indirectly, 
participate in the deliberation upon or 
the determination of any question 
affecting the pecuniary interest of any 
corporation, partnership, or association 
(other than this corporate credit union) 
in which he/she is directly or indirectly 
interested. In the event of the 
disqualification of any committee 
member by operation of paragraph (c) 

(1) or (4) of this section, the remaining 
qualified committee members, if 
constituting a quorum with the 
disqualified committee member, may 
exercise, by majority vote, all the 
powers of the committee with respect to 
the matter under consideration. Where 
all of the committee members are 
disqualified, the matter shall be decided 
by the board of directors. 

(5) Any directors, officers, agents, or 
employees which participate in the 


determination of any matter which is 
not material in amount (when measured 
annually as an aggregate of business 
arrangements with the corporation, 
partnership, or association) affecting the 
pecuniary interest of any corporation, 
partnership, or association (other than 
the corporate credit union) in which he/ 
she has a direct or indirect interest shall 
be documented in the minutes of the 
meeting and made available to any 
member upon request. Such matters 
shall also be disclosed to all members of 
the corporate credit union by 
appropriate means, such as the annual 
report of the corporate credit union. 
Disclosure to members shall include the 
names of all directors present who acted 
on the matter and the nature of their 
interest, a description of the matter 
considered, the amounts involved, and 
evidence that the matter is fair and 
reasonable to the corporate credit union. 

§704.13 Annual audit 

(a) The supervisory committee of a 
corporate credit union shall cause an 
annual opinion audit to be made by an 
independent, duly licensed certified 
public accountant (CPA) and shall 
submit the audit report to the board of 
directors. A summary of the audit report 
shall be submitted to the membership at 
the next annual meeting: 

(b) The CPA’s audit workpapers shall 
be made available for review by the 
examiner during the examination; and 

(c) A copy of the audit report and 
reportable conditions letter (i.e., 
management letter) shall be submitted 
to the Director, Office of Examination 
and Insurance, within 30 days after 
receipt by the board of directors. 

§ 704.14 Contracts/written agreements. 

Services, facilities, personnel or 
equipment shared with any party shall 
be supported by a written contract, with 
the duties and responsibilities of each 
party specified and the allocation of 
service fee/expenses fully supported 
and documented. 

§ 704.15 State-chartered corporate credit 
unions. 

This part does not expand the powers 
and authorities of any state-chartered 
corporate credit union, beyond those 
powers and authorities provided under 
the laws of the state in which it was 
chartered. 

§704.16 Effective date. 

This regulation is effective beginning 
December 1.1992, or June 29,1992 if the 
corporate credit union plans to use the 
expanded authorities of paragraphs 6. 7, 
and 8 and has substantially complied 
with the other provisions of this part. 


Any corporate credit union that is 
unable to comply with this regulation by 
the effective date shall obtain a 
temporary waiver from the Director, 
Office of Examination and Insurance. To 
obtain a waiver, the officials of the 
corporate credit union shall, at least 90 
days before the effective date of this 
regulation, explain in writing the nature 
of and reasons for the noncompliance, 
state a target date by which the 
corporate credit union will be in 
compliance with the regulation, submit 
any and all information requested by the 
Director. Office of Examination and 
Insurance, necessary to make a decision 
concerning the waiver and request, in 
writing, that a waiver of this regulation 
be granted. The Director. Office of 
Examination and Insurance, will 
respond in writing within 45 days of 
receiving all requested information 
necessary to make a decision. 

Appendix A—Summary of Risk 
Weights and Risk Categories for 
Corporate Credit Unions 

Category 1: Zero Percent Risk Weight 

a. Coin and currency on hand or 
physically in transit. 

b. Balances due from and claims on 
Federal Reserve Banks. 

c. Claims on and portions of claims 
that are unconditionally guaranteed by 
the U.S. Government or its agencies. 

d. Claims collateralized by cash or 
eligible deposits. 

e. CLP subscriptions, including U.S. 
Central CLP Participation Certificates, 
and CLP Pass Through Loans from the 
CLP through U.S. Central to the 
corporate credit unions. 

f. Asset Accounts related to Member 
Reverse Repurchase Agreements 
without indemnity obligation. 

g. Claims on or unconditionally 
guaranteed by sovereign central 
governments of “AAA” rated countries. 

h. Accrued interest receivable on the 
above. 

Category 2:20 Percent Risk Weight 

a. Items, other than Coin and 
Currency, in process of collection. 

b. Claims on or Portions of Claims 
guaranteed by U.S. Government- 
Sponsored Corporations and 
Enterprises. 

c. Claims conditionally guaranteed by 
the U.S. Government or its Agencies or 
U.S. Government-Sponsored 
Corporations and Enterprises. 

d. Claims or Portions of Claims 
(including Repurchase Agreements) 
collateralized by securities issued by the 
U.S. Government or its agencies or U.S. 
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Government-Sponsored Corporations 
and Enterprises. 

e. General obligation claims on state 
and local governments located in the 
United States. 

f. Claims on U.S. Depository 
Institutions (including Federal Funds 
sold) subject to the ratings requirements 
shown below. 

g. Claims on Depository Institutions 
(including Federal Funds sold) chartered 
in countries rated AAA other than the 
United States subject to the ratings 
requirements shown below. 

h. Claims on a corporate credit union. 

i. Asset accounts related to Member 
Reverse Repurchase Agreements with 
indemnity obligations. 

j. Delivery Versus Payment (DVP) 
Repurchase Transactions in which the 
corporate receives the securities 
collateralizing the transactions, and the 
corporate is authorized to invest in these 
securities. 

k. Tri-party Repurchase transactions 
with broker/dealers having at least $100 
million in capital which are 
collateralized by securities that the 
corporate credit union is authorized to 
invest in. 

l. Asset-backed securities rated no 
lower than AAA with remaining 
weighted average lives of 3 years or 
less. 

m. All CMOs/REMICs (excluding 
CMOs/REMICs collateralized by whole 
loan mortgages) that comply with 
section 6(b)(2)(vi). 

n. Secured loans to credit unions. 

o. Accrued Interest Receivable on 
above. 

In order to have a 20 percent risk- 
weighting. U.S. Depository Institutions 
and Foreign Banks must meet one of the 
following conditions: 

(a) The institution has a short-term 
debt rating not lower than A-2 (or 
equivalent) by a SEC-recognized rating 
agency; or 

(b) The institution has a long-term 
debt rating not lower than A- (or 
equivalent) by a SEC-recognized rating 
agency; or 

(c) The institution has an issuer rating 
not lower than B/C (or equivalent) by a 
SEC-recognized rating agency. 

Category 3:50 Percent Risk Weight 

a. Asset-backed securities rated no 
lower than AAA having a weighted 
average life greater than 3 years at the 
time of purchase. 

b. All CMOs/REMICs collateralized 
by whole-loan mortgages that qualify 
under section 6(b)(2)(vi). 

c. Accrued Interest Receivable on the 
above. 


Category 4:100 Percent Risk Weight for 
All Other Assets Including, but not 
limited to 

a. Loans to and Investments in 
CUSOs. 

b. Unsecured loans to credit unions. 

c. All fixed assets, including land, 
buildings, furniture, fixtures, equipment, 
automobiles, and leasehold 
improvements. 

d. All Hold-in-Custody Repurchase 
Agreements. 

e. Member Capital Share Deposits 
(MCSD) in a corporate credit union. 

f. Stripped Mortgage-Backed 
Securities. 

g. Residual Interests of CMOs/ 
REMICs. 

h. Zero Coupon Securities with a 
maturity date more than 5 years from 
the purchase settlement date of the 
security. 

i. Claims on U.S. Chartered 
Corporations and Bank Holding 
Companies, including Commercial Paper 
and Corporate Bonds. 

j. Mutual Funds that do not qualify for 
a lower risk-weighting. 

k. Prepaid Assets. 

l. Accounts Receivable and other 
receivables. 

m. NCUSIF Deposit. 

n. Mortgage Servicing Rights. 

o. Intangible Assets. 

p. Accrued Interest Receivable on the 
above. 

Appendix B—Off-Balance Sheet Credit 
Conversion Factors 

Zero Percent Credit Conversion Factor 

Unused portions of credit lines with 
original maturities of 8 months or less, 
or which are unconditionally 
cancellable. 

50 Percent Credit Conversion Factor 

a. Unused portions of credit lines with 
original maturities exceeding 6 months. 

b. Commitments to participate in a 
loan or loan package. 

100 Percent Credit Conversion Factor 

a. Irrevocable standby letters of credit 
guaranteeing financial performance 
(including VISA letters of credit issued 
by corporate credit unions on behalf of 
their members, or standby letters of 
credit backing Industrial Revenue 
Bonds) 

b. Forward Commitments to purchase 
an asset or perform under a lease 
contract. 

c. Securities held in safekeeping 
loaned with indemnification. Other off- 
balance sheet items will be addressed 
on a case-by-case basis by the Director, 
Office of Examination and Insurance. 


Appendix C—U.S. Government 
Obligations, Agencies, and 
Government-Sponsored Corporations 
and Enterprises 

US. Government Obligations and U.S. 
Government Agencies 

a. U.S. Treasury Bills. 

b. U.S. Treasury Notes. 

c. U.S. Treasury Bonds. 

d. Commodity Credit Corporation. 

e. Export-Import Bank (Exim Bank). 

f. Farm Credit System Financial 
Assistance Corporation (FCSFAC). 

g. Farmers Home Administration 
(FmHA). 

h. Federal Housing Administration 
(FHA). 

i. General Services Administration 
(GSA). 

j. Government National Mortgage 
Association (GNMA). 

k. Maritime Administration (MA). 

l. Overseas Private Investment 
Corporation (OPIC). 

m. Small Business Administration 
(SBA). 

n. Veterans Administration (VA). 

o. Washington Metropolitan Area 
Transit Authority (WMATA). 

U.S. GovemmentSponsored 
Corporations and Enterprises 

a. Federal Home Loan Bank (FHLB). 

b. Federal Home Loan Mortgage 
Corporation (FHLMC). 

c. Federal National Mortgage 
Association (FNMA). 

d. Resolution Trust Corporation 
(RTC). 

e. Student Loan Marketing 
Association (SLMA). 

PART 741—REQUIREMENTS FOR 
INSURANCE 

1. The authority citation for part 741 
continues to read as follows: 

Authority: 12 U.S.C. 1757,1766,1781 
through 1790. Section 741.11 is also 
authorized by 31 U.S.C. 3717. 

2. Section 741.9 is amended by 
revising paragraphs (a)(3) and (b)(3) to 
read as follows: 

§741.9 Criteria. 

• • * • • 

(a) * * * 

(3) Special reserve for nonconforming 
investments. State-chartered credit 
unions (except state-chartered corporate 
credit unions) are required to establish 
an additional special reserve for 
investments if those credit unions are 
permitted by their respective state laws 
to make investments beyond those 
authorized in the Federal Credit Union 
Act or the NCUA Rules and Regulations. 
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State-chartered corporate credit unions 
are permitted to make only those 
investments that are in conformance 
with part 704 of the NCUA Rules and 
Regulations. 

***** 

(b) “ ‘ 

(3) Investment policies which are 
within the provisions of applicable law 
and regulations, i.e., the Act and part 
703 of this Chapter for federal credit 
unions and the laws of the state in 
which the credit union operates for 
state-chartered credit unions, except 
state-chartered corporate credit unions. 
State-chartered corporate credit unions 
are permitted to make only those 
investments that are in conformance 
with part 704 of the NCUA Rules and 
Regulations. 

***** 

[FR Doc. 92-12074 Filed 5-27- 92; 8:45 am] 
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DEPARTMENT OF EDUCATION 

Protection and Advocacy of Individual 
Rights 

agency: Department of Education. 
action: Notice of final priority for fiscal 
year 1992. 

summary: The Secretary announces a 
final priority for fiscal year 1992 for 
grants to develop pilot projects to 
protect and advocate for the rights of 
individuals with severe disabilities who 
are receiving services under title VII of 
the Rehabilitation Act of 1973, as 
amended (the Act), and who are not 
eligible for services provided by existing 
protection and advocacy or ombudsman 
programs or whose request for services 
cannot be addressed by client 
assistance programs funded under 
section 112 of the Act. 

EFFECTIVE DATE: This priority takes 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
this priority, call or write the 
Department of Education contact 
person. 

FOR FURTHER INFORMATION CONTACT: 

Thomas Finch, 400 Maryland Avenue, 
SW., room 3319 Switzer Building, 
Washington, DC 20202-2741. Telephone: 
(202) 205-9796. Deaf and hearing 
impaired individuals may call the 
Federal Dual Party Relay Service at 1- 
800-677-6339 (in the Washington, DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m. Eastern time. 
ELIGIBLE APPLICANTS: An eligible 
applicant is the State through its 
Governor. The Governor shall designate 
a State agency to administer the 
protection and advocacy system under 
section 731 of the Act that is 
independent of the designated State unit 
for vocational rehabilitation or any 
other agency that provides services 
under title VII of the Act. 
SUPPLEMENTARY information: Section 
731 (part D of title VII) of the Act 
authorizes grants to States to establish 
systems for the protection and advocacy 
of the rights of individuals with severe 
disabilities receiving services under title 
VII. The Secretary is conducting a 
competition for pilot projects to 
establish protection and advocacy 
programs for those individuals. 

This program, as well as the priority 
selected for this fiscal year, supports 
AMERICA 2000, the President's strategy 
for helping the Nation move toward 
achievement of the National Education 
Goals. The priority, by encouraging the 
expansion of advocacy services 


designed to increase the involvement of 
individuals with severe disabilities in all 
facets of community life, including 
continuing education, supports National 
Education Goal five that calls for every 
adult American to possess the 
knowledge and skills necessary to 
compete in a global economy and 
exercise the rights and responsibilities 
of citizenship. 

The legislative history of section 731 
indicates that Congress intended to have 
the Protection and Advocacy of 
Individuals Rights (PAIR) program 
coordinated with existing protection and 
advocacy programs and systems in the 
State to avoid duplication of services. 
Congress also intended that the pilot 
programs generate sufficient data to 
assist the Department in determining the 
future course of and priorities for the 
PAIR program. Although the 
Department's fiscal year 1992 
appropriations act is silent on this 
subject, the Senate committee report 
accompanying the appropriations act 
encourages projects established under 
section 731 of the Act to include within 
the services that they provide the 
protection and advocacy of those rights 
established in the Fair Housing 
Amendments Act of 1988 (FHAA) and 
the Americans with Disabilities Act of 
1990 (ADA). 

Although only a State agency that is 
independent of the designated State unit 
for vocational rehabilitation or any 
other agency that provides services 
under title VII of the Act is eligible to 
apply for funds under section 731 of the 
Act, the designated PAIR agency may 
contract with other appropriate agencies 
to carry out the activities authorized 
under this priority. However, the 
designated PAIR agency may not 
contract with any other agency that 
provides services under title VII of the 
Act to carry out activities authorized 
under section 731 of the Act. 

On March 6,1992, the Secretary 
published a notice of proposed priority 
for this program in the Federal Register 
(57 FR 8232). 

Note: This notice of final priority does not 
solicit applications. A notice inviting 
applications under this competition is 
published in a separate notice in this issue of 
the Federal Register. 

Analysis of Comments and Changes 

In response to the Secretary’s 
invitation in the notice of proposed 
priority, nine parties submitted 
comments, two of which supported the 
priority as worded. An analysis of the 
comments and of the changes in the 
priority since publication of the notice of 
proposed priority follows. 


Comments: Six commenters opposed a 
competition for new awards and 
suggested that priority be given to 
funding the current 11 projects. Two 
commenters indicated that the funding 
process delayed the start-up of the 
programs and hiring of necessary staff 
members until February and April of 
this year. 

Discussion: The Notice Inviting 
Applications for New Awards for Fiscal 
Year 1991, included in the application 
package made available in July 1991, 
indicated that funds would be provided 
for a project period up to 12 months. 
Therefore, there is no legal basis for a 
noncompetitive extension of the existing 
projects. The funds were available in 
October 1991. The Secretary may 
approve a no-cost extension of the 
project period if existing grantees meet 
the conditions under 34 CFR 75.261. The 
Secretary encourages current grantees 
to apply for a new grant. It is anticipated 
that the experience they have had will 
assist them in preparing meritorious 
applications. 

Changes: None. 

Comments: Five commenters opposed 
limiting eligible applicants for the PAIR 
program to State agencies and 
expressed concern regarding the delays 
and administrative issues inherent in 
subcontracting with a State agency to 
operate the program. The commenters 
recommended that the funds should 
flow directly from the Department to the 
agency that is providing the services, 
rather than passing the funds through a 
State agency. The commenters argued 
that there already is a precedent 
whereby the statutory language 
authorizing the Commissioner of the 
Rehabilitation Services Administration 
to make grants to States to establish the 
Client Assistance Program (CAP) does 
not prohibit funds from going directly to 
the CAPs operating the program. 

Discussion: Section 731(a) of the Act 
requires the Department to make "grants 
to States to establish systems to protect 
and advocate for the rights of 
individuals with severe handicaps" 
(emphasis added) under this program. 
Therefore, only a State, through its 
Governor, may apply for a grant under 
this program. However, the State agency 
designated by the Governor to conduct 
the PAIR program may. in accordance 
with the Education Department General 
Administrative Regulations, award a 
subgrant or contract to a local public 
agency, private nonprofit agency, or 
other organization to operate the PAIR 
program, but only if the agency that 
receives the subgrant or contract does 
not receive any other funds under title 
VH of the Act. The PAIR program cannot 
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be compared to the CAP on this issue. 
Section 112(e)(3) of the Act specifically 
directB the Secretary to pay to the 
designated CAP agency the amount of 
funds specified in the State's application 
for CAP funds, unless State law 
prohibits direct payment or prescribes 
otherwise. No statutory mandate or 
authority for direct payment to the 
designated PAIR agency exists under 
the PAIR program. 

Changes: None. 

Comments: Two commenters 
recommended that in those States where 
the Governor has already designated the 
agency to operate the PAIR program, 
this designation should be accepted as 
part of the application process for new 
awards. 

Discussion: The Secretary believes 
that each State's Governor should retain 
the prerogative to make a new 
designation of the agency that may carry 
out activities authorized under section 
731 of the Act. 

Changes: None. 

Comments: Two commenters 
expressed concern that certain language 
In the proposed priority may be 
interpreted to mean that the only time 
that the PAIR program would advocate 
for an individual’s rights under the ADA 
or FHAA would be if it was necessary 
to meet independent living goals as 
drawn up by the agency providing 
independent living services. They 
suggested that the language contained in 
the notice of proposed priority "to the 
extent necessary to achieve their 
independent living goals" be deleted 
from the priority. One of the 
commenters added that if the language 
is not eliminated, then it should be 
amended to read "to the extent 
necessary to improve capacity for 
independent living." 

Discussion: The Secretary agrees that 
this language may be misinterpreted. It 
is intended that services not be limited 
to the achievement of independent living 
goals. 

Changes: The language of the priority 
has been revised to remove the implied 
requirement that advocacy would be 
limited to goals outlined in the 
consumer’s independent living plan. 

Comments: One commenter 
contended that existing protection and 
advocacy systems should be designated 
to provide PAIR services. Concern was 
expressed that there is duplication of 
services already mandated by those 
systems. Another commenter suggested 
that the Department clarify that the term 
"rights under the Rehabilitation Act’’ 
refers to the rights under title V of the 
Act. to avoid duplication of CAP 
functions. • 


Discussion: Section 731(a) of the Act 
requires the Department to make "grants 
to States to establish systems to protect 
and advocate for the rights of 
individuals with severe handicaps" 
(emphasis added) under this program. 
Therefore, only a State, through its 
Governor, may apply for a grant under 
this program. The Secretary believes 
that it would be inappropriate to require 
that a Governor designate a particular 
agency or program to operate a PAIR 
project The Secretary does not intend 
that the term “rights under the 
Rehabilitation Act" be limited to the 
rights under title V of the Act However, 
the priority is designed to avoid 
duplicating the functions of not only the 
CAP, but also of other existing 
protection and advocacy or other 
ombudsman programs. If carried out 
properly, the Secretary does not believe 
this program will be duplicative of any 
other program. However, the Secretary 
does not want to exclude rights that may 
be guaranteed elsewhere in Federal 
legislation. 

Changes: None. 

Priority 

Under 34 CFR 75.105(c)(3) the 
Secretary gives an absolute preference 
to applications that meet the following 
priority. The Secretary funds under this 
competition only applications that meet 
this absolute priority: 

Priority 

Priority will be given to pilot projects 
that will protect and advocate for the 
rights of individuals with severe 
disabilities who are receiving services 
under tide VU of the Act and who are 
not eligible for services provided by 
existing protection and advocacy or 
ombudsman programs or whose request 
for services cannot be addressed by 
client assistance programs funded under 
section 112 of the Act. 

"Individuals with severe disabilities’’ 
means an Individual whose ability to 
function independently in family or 
community or to engage or continue in 
employment is so limited by the severity 
of his or her physical or mental 
disability that independent living 
rehabilitation services are required for 
the individual to achieve a greater level 
of independence in functioning in family 
or community or engaging or continuing 
in employment. 

Projects funded under this priority 
must (1) provide protection and 
advocacy services to individuals with 
severe disabilities receiving 
independent living services under title 
VII of the Act to ensure the protection of 
their rights under the Act and, to the 
extent necessary to improve their 


capacity for independent living, the Fair 
Housing Amendments Act of 1988, the 
Americans with Disabilities Act of 1990. 
and other applicable Federal. State, and 
local laws; (2) engage in cooperative 
activities with relevant public and 
private agencies and organizations to 
address barriers that prevent these 
individuals from improving their 
capacity for independent living: and (3) 
conduct a self-evaluation to assist the 
Secretary in determining the 
effectiveness of the pilot demonstration 
projects and the future directions and 
scope of Federal funding of protection 
and advocacy services for individuals 
with severe disabilities. 

Projects funded under this priority 
must build upon existing systems to 
carry out activities not already funded 
by other sources or to serve individuals 
not already served by other programs 
Projects may establish a priority for 
services based upon the particular 
needs of the State. However, projects 
may not deny services to any individual 
-based on type or types of severe 
disability. 

The project must Inform individuals 
with severe disabilities of their rights 
and assist those individuals in pursuing 
remedies under the Act, the Fair 
Housing Amendments Act of 1908, and 
the Americans with Disabilities Act of 
1990. 

Other General Program Requirements 

A State shall provide the Secretary 
with assurances that projects 
established with grants made under 
section 731 of the Act will have the 
authority to pursue legal, administrative, 
and other appropriate remedies to 
ensure the protection of the rights of 
individuals with severe disabilities 
receiving services under title VTI of the 
Act within the State. A State shall 
assure that a protection and advocacy 
system funded under section 731 of the 
Act will be independent of any 
designated State unit or any other 
agency that provides services under title 
VII of the Act to those individuals. A 
State shall also assure that the agency 
designated to conduct the protection 
and advocacy system under section 731 
of the Act will use mediation to the 
maximum extent feasible prior to 
resorting to administrative or legal 
remedies. A State shall assure that the 
designated agency will involve 
individuals with severe disabilities in 
the development and implementation of 
the protection and advocacy system. 

To prevent duplication of services, the 
State shall assure that the agency 
designated to conduct this program has 
knowledge of the eligibility 
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requirements and the range of services 
provided by the following programs and 
will coordinate, as appropriate, with— 

(1) The system to protect and 
advocate for the rights of individuals 
with developmental disabilities required 
under the Developmental Disabilities 
Assistance and Bill of Rights Act 
Amendments of 1978; 

(2) The system to protect and 
advocate for the rights of mentally ill 
individuals required under the 
Protection and Advocacy for Mentally 
Ill Individuals Act of 1986; 

(3) The system to provide ombudsman 
services on behalf of individuals 
receiving long-term care required under 
the Older Americans Act; 

(4) The client assistance program 
required under section 112 of the Act; 

(5) The advocacy services provided by 
centers for independent living within the 
State; and 

(6) The investigative and conciliation 
services funded under the Fair Housing 
Amendments Act of 1988. 

Intergovernmental Review 

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance. 

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 

Program Authority: 29 U.S.C. 796g. 

(Catalog of Federal Domestic Assistance 
Number 84.240A Protection and Advocacy of 
Individual Rights) 

Dated: May 21,1992. 

Lamar Alexander, 

Secre tarty of Education. 

[FR Doc. 92-12361 Filed 5-27-92; 8:45 am) 

BILLING CODE 4000-01-*! 


DEPARTMENT OF EDUCATION 
ICFDA No. 84.240A] 

Protection and Advocacy of Individual 
Rights; Notice Inviting Applications for 
New Awards for Fiscal Year (FY) 1992 

Purpose of Program: This program 
provides support to the States through 
their Governors to establish systems for 
the protection and advocacy of rights of 
individuals with severe disabilities who 
are receiving services under title VII of 
the Rehabilitation Act of 1973, as 
amended (the Act), and who are not 
eligible for services provided by existing 
protection and advocacy or ombudsman 
programs or whose request for services 
cannot be provided by client assistance 
programs funded under section 112 of 
the Act. 

The program of Protection and 
Advocacy of Individual Rights (PAIR) 
supports AMERICA 2000, the President's 
strategy for helping the Nation move 
toward achievement of the National 
Education Goals. By encouraging the 
expansion of advocacy services 
designed to increase the involvement of 
individuals with severe disabilities in all 
facets of community life, including 
continuing education, this competition 
supports National Education Goal five 
that calls for every adult American to 
possess the knowledge and skills 
necessary to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship. 

Eligible Applicants: An eligible 
applicant is the State through its 
Governor. The Governor shall designate 
a State agency to administer the 
protection and advocacy system under 
section 731 of the Act that is 
independent of the designated State unit 
for vocational rehabilitation or any 
other agency that provides services 
under title VII of the Act. 

Deadline for Transmittal of 
Applications: July 14,1992. 

Deadline for Intergovernmental 
Review: September 14,1992. 

Applications Available: May 29,1992. 

A vailable Funds: $1,074,000. 


Estimated Range of Awards: $80,000- 

100,000. 

Estimated Average Size of Awards: 
$89,500. 

Estimated Number of A wards: 12. 

Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 24 months. 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 75. 77, 79. 80. 81, 82. 85, and 
86 . 

Priority: The priority in the notice of 
final priority for this program, as 
published elsewhere in this issue of the 
Federal Register, applies to this 
competition. 

Selection Criteria: In evaluating 
applications for grants under this 
competition, the Secretary uses the 
EDGAR selection criteria in 34 CFR 
75.210. 

The regulations in 34 CFR 75.210 
provide that the Secretary may award 
up to 100 points for the selection criteria, 
including a reserved 15 points. For this 
competition the Secretary distribute* the 
additional 15 points as follows: 

Extent of need for the project (34 CFR 
75.210(b)(2)). Ten points are added to 
this criterion for a possible total of 30 
points. 

Evaluation plan (34 CFR 75.210(b)(6)). 
Five points are added to this criterion 
for a possible total of 10 points. 

For Applications or Information 
Contact: Victor Galloway, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 3316 Switzer 
Building, Washington, DC 20202-2741. 

To request an application, call (202) 732- 
1347; to receive further information, call 
(202) 732-1552 (voice) or (202) 732-1352 
(TDD). 

Program Authority: 29 U.S.C. 796g. 

Dated: May 21,1992. 

Robert R. Davila, 

Assistant Secretary, Office of Special 
Education and Rehabilitative Services. 

[FR Doc. 92-12362 Filed 5-27-92; 8:45 am] 
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Charge your order. 

Its easy/ 


(Company or personal name) (Please type or prim) 

i Additional address/attention line) 

(Street address) 

(City. State, ZIP Code) “ 

L— _ 1 _ 

(Daytime phone including area code) 

Mail lb: Superintendent of Documents 
Government Printing Office 
Washington, DC 20402-9325 


Please Choose Method of Payment: 

EH Check payable to the Superintendent of Documents 
EH GPO Deposit Account 1 1 I I I 1 I 1 H I 
□ VISA or MasterCard Account 


run ~i rr 

' ~m—m n 

(Credit card expiration date) 

Thank you for your order! 


(Signature) 


















































Order Now! 

The United States 
Government Manual 
1991/92 

As the official handbook of the Federal 
Government, the Manual is the best source of 
information on the activities, functions, 
organization, and principal officials of the 
agencies of the legislative, judicial, and executive 
branches. It also includes information on quasi* 
official agencies and international organizations 
in which the United States participates. 

Particularly helpful for those interested in 
where to go and who to see about a subject of 
particular concern is each agency's "Sources of 
Information" section, which provides addresses 
and telephone numbers for use in obtaining 
specifics on consumer activities, contracts and 
grants, employment, publications and films, and 
many other areas of citizen interest. The Manual 
also includes comprehensive name and 
agency/subject indexes. 

Of significant historical interest is Appendix C, 
which lists the agencies and functions of the 
Federal Government abolished, transferred, or 
changed in name subsequent to March 4, 1933. 

The Manual is published by the Office of the 
Federal Register, National Archives and Records 
Administration. 

$23.00 per copy 



Superintendent of Documents Publications Order Form 


Order p roc ming code 

• 6901 

□ YES. please send me the following; 


Charge your order. 

It» Easy! I 
Tb fax your orders 262-512-2250 


copies of THE UNITED STATES GOVERNMENT MANUAL, 1991/92 at $23.00 per 
copy. S/N 069-000-00041-0. 


The total cost of my order is $_International customers please add 25%. Prices include regular domestic 

postage and handling and are subject to change. 


(Company or Personal Name) (Please type or print) 


(Additional addrtsa/anmboc line) 


(Street address) 


(City. State, ZIP Code) 


(Daytime phone including area code) 


Please Choose Method of Payment: 


I_I Check Payable to the Superintendent of Documents 

CD GPO Deposit Account 1 1 1 1 i 1 1 1 ” D 
EH VISA or MasterCard Account 


let: ~rn r thtit 

J (Credit card expiration date) 

Thank you for 

your order! 

(Authorizing Signature) 

(Rr* D-91) 


(Purchase Order No.) 


YES NO 
□ □ 


Mail lb: New Orders, Superintendent of Documents 
P.Q Box 371954, Pittsburgh, FA 15250-7954 


May we make your name/addresa available to other mailers? 
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